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No.  12,431. 

McFadden  et  al.  v.  Fritz  et  al. 

Pleading. — Amended  OomplainL—AneiKr, — Theory  of  Trial. — Where  an 
amended  complaint  is  filed,  and  the  plaintiff  tries  the  case  upon  the 
theory  thrit  answers  Gled  t^  {.he  original  complaint  are  addressed  to  the 
complaint  as  amendr^^    !» '  1-  iv)und  by  that  theory  on  appeal. 

Sabce. — Demurrer. — For,n, — A  demurrer  to  answers,  "  that  neither  of  said 
paragraphs  states  facts  sufficient  to  constitute  a  defence  to  plaintiff's 
complaint,"  is  sufficient. 

Same. — Aruwer  in  Mitigation  of  Damages — Harmless  Error. — Where  evi- 
dence in  mitigation  of  damages  is  admissible  under  a  paragraph  left 
standing,  an  error  in  sustaining  a  demurrer  to  another  paragraph  plead- 
ing facts  in  mitigation,  is  harmless. 

Replevin. — Jttdgment. — Candusiveneiis.— Ownership  of  Property. — The  judg- 
ment in  a. replevin  action  is  conclusive  as  to  all  questions  that  were 
litigated  or  might  have  been  litigated  under  the  issues,  including  the 
question  of  ownership. 

Same. — Regularity  of  Proceeding.— Bond.— Consideration. — Estoppel. — Prirtei- 
pal  and  Surety.— The  plaintiff  in  an  action  of  replevin,  and  his  sureties, 
are  estopped  to  deny  the  regularity  of  the  proceeding,  or  to  say  that 
there  was  no  consideration  for  the  bond  executed  by  them  to  secure  pos- 
sesion of  the  proi)erty. 


110  1 
194  684 
1J85    864 

no     1 

|138    167 

no     i 

184     71 

110  1 
167     532 
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Same. — DeliKri/.—The  delivery  of  the  property  to  the  plaintiff  in  ar* 

action  of  replevin  is  a  sufficient  consideration  for  the  bond  given  to. 

secure  possession. 
Sahe.—  Elide ncc  — Proof  of  CoTiients  of  Writ  by  Parol. — Where  tlie  c*>ntents 

of  a  writ  are  proved  by  parol  evidence,  without  objection,  that  metliod 

of  proof  is  sufficient. 

From  tlio  Shelby  Circuit  Court. 

B.  F.  Love,  L.  F,  Wilson  and  J.  B.  McFadden,  for  appel- 
lants. 

T.  B,  Adaim,  L.  T.  Michener  and  (?.  J/.  Wright,  for  appel- 
lees. 

Elliott,  C.  J. — The  appellees  filed  an  amended  com- 
plaint after  the  appellants  had  filed  answers,  and  it  is  in- 
sisted that  this  took  from  the  record  the  answers,  because 
they  were  not  afterwards  re-filed.  We  can  not  concur  in  this 
view.  We  think  that  the  appellees  tried  the  case  upon  the 
theory  that  the  answers  were  addressed  to  the  complaint  as 
amended,  and  by  that  theory  they  are  bound.  Carver  v. 
Carvei^,  97  Ind.  497. 

It  would  be  unjust  to  permit  a  plaintiff,  by  an  amendment 
to  his  complaint,  to  deprive  a  defendant  of  the  benefit  of  rul- 
ings upon  demurrers  to  his  answers,  without  first  insisting 
that  the  amended  complaint  be  answered.  If  the  plaintiff 
desires  any  advantage  from  such  a  proceeding,  he  must  make- 
the  question  in  the  trial  court. 

The  form  of  the  demurrer  to  the  appellants'  answers^ 
omitting  the  formal  parts,  is  this :  "  That  neither  of  said 
paragraphs  states  facts  sufficient  to  constitute  a  defence  to^ 
plaintiffs'  complaint.''  This  was  sufficient,  in  the  absence  of 
any  objection,  to  present  the  question  of  the  sufficiency  of 
the  answers  to  the  trial  court.  Pace  v.  Oppenheimj  12  Ind. 
533 ;  Stanley  v.  Peeples,  13  Ind.  232 ;  Silvers  v.  Junction  R. 
R.  Oo.y  43  Ind.  435. 

The  appellees'  complaint. is  ujwn  a  lost  replevin  bond. 
The  sixth  paragraph  of  the  joint  answer  avers  that  the  prop- 
erty in  controversy  in  the  replevin  case  is  not,  and  never  was, 
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owned  by  the  appellees.  The  judgment  in  the  replevin  action 
was  undoubtedly  conclusive  as  to  all  the  questions  litigated, 
or  that  might  have  been  litigated  under  the  issues,  and  one 
of  these  was  the  question*  of  ownership.  This  qticstion,  as 
well  as  that  of  the  right  of  possession,  was  litigated,  as  the  com- 
plaint affirmatively  shows.  Fischli  v.  Fischliy  1  Blackf.  360 ; 
ilcFadden  v.  Boss,  108  Ind.  512. 

The  complaint  avers,  and  the  answer  admits,  for  it  does 
not  deny,  that  the  appellees  were  adjudged  to  be  the  owners 
of  the  property,  so  that  there  was  an  adjudication  of  the  right 
of  ownership. 

Appellants  insist  that  the  answer  was  good  in  mitigation 
of  damages  ;  but  it  is  evident  from  what  we  have  said,  that 
this  is  a  mistake.  If,  however,  we  were  wrong  in  holding 
that  there  is  a  former  adjudication,  still  there  could  be  no 
reversal,  because,  if  evidence  in  mitigation  of  damages  was 
admissible  at  all,  it  was  admissible  under  other  paragraphs 
of  the  answer.  Wiseman  v.  Lynn,  39  Ind.  250.  Where  evi- 
dence in  mitigation  is  admissible  under  paragraphs  left  stand- 
ing, an  error  in  sustaining  a  demurrer  to  another  paragraph 
pleading  facts  in  mitigation  of  damages  is  harmless. 

The  facts  stated  in  the  special  finding  are  substantially 
these :  McFadden  w-as  the  administrator  of  the  estate  of 
Joseph  Nichols,  deceased,  and,  on  the  26th  day  of  Januaiy, 
1880,  filed  a  complaint  in  replevin.  At  the  time  of  the  filing 
of  this  complaint  the  property  was  in  McFadden's  possession, 
under  a  writ  of  replevin,  issued  in  an  action  brought  by  his 
intestate  against  Fertig  and  others.  Nichols  died  after  the 
action  was  commenced.  Aflier  the  death  of  Nichols,  McFad- 
den, as  administrator,  dismissed  the  action  brought  by  Nichols, 
and  instituted  the  one  in  which  the  bond  sued  on  was  exe- 
cuted. The  same  day  that  the  action  brought  by  Nichols  was 
dismissed,  McFadden  notified  one  of  the  appellees*  attorneys 
that  he  intended  to  institute  an  action  of  replevin,  and 
it  was  then  agreed  that  the  property  should  remain  in  Mc- 
Fadden^s  possession,  in  order  to  dispense  with  a  delivery  and 


SUPREME  COURT  OF  INDIANA, 


McFadden  et  oL  v.  Fritz  et  al. 


a  demand.  The  property  did  remain  in  his  possession.  Upon 
the  filing  of  the  complaint  by  McFadden,  he  obtained  a  writ 
of  replevin,  and  on  the  same  day  delivered  to  the  sheriff  the 
undertaking  on  which  this  action  is  founded.  Issues  were 
formed,  a  trial  had,  and  judgment  was  rendered  that  the  de- 
fendants "  in  the  replevin  action  were  the  owners  of  the  prop- 
erty and  entitled  to  the  possession  of  it."  Its  value  was 
assessed  at  one  hundred  and  forty-one  dollars. 

We  are  clearly  of  the  opinion  that  the  special  finding  shows 
an  adjudication  upon  the  question  of  ownership.  It  will  not 
do  to  say  that  the  question  was  outside  of  the  issues,  for  it 
might  have  been  made  a  question,  and  we  must  presume  that 
it  was  made  a  question  by  the  pleadings.  The  fact  that  the 
special  findiug  recites  that  McFadden  a>ked  possession  merely, 
does  not  alter  the  case,  for  the  defendants  had  a  right  to  set 
up  ownership  in  themselves.  But  if  there  had  been  no  former 
adjudication  the  conclusions  of  law  are  right,  because,  if  Mc- 
Fadden did  not  return  the  property  of  which  he  had  unlaw- 
ful possession,  he  and  his  sureties  were  liable  for  its  value. 

McFadden  and  his  sureties  are  estopped  to  deny  the  regu- 
larity of  the  proceedings  in  the  action  of  replevin  instituted 
by  him.  McFadden  v.  Boss,  supra.  They  can  not  be  heard 
to  say  that  there  was  no  consideration  for  the  bond  executed 
by  them  to  secure  the  possession  of  the  property.  But  there 
was  a  consideration  for  the  bond,  and  that  was,  the  deliveiy  to 
McFadden,  under  the  writ,  of  the  property  which  he  claimed. 
The  agreement  with  the  defendants'  attorney  did  not  give 
him  possession  under  the  writ,  but  simply  dispensed  with  a 
delivery  of  the  property  in  order  to  prevent  two  transfers. 
McFadden  got  all  the  consideration  he  contracted  for,  and 
that  is  sufficient.  Wolford  v.  Powers,  85  Ind.  294,  and  cases 
cited. 

It  is  a  familiar  rule  of  evidence,  that  it  is  sufficient  if  the 
substance  of  the  issue  be  proved,  and  that  was  certainly  done 
in  this  case.  It  was  shown  that  the  bond  and  writ  were  lost, 
and  James  L.  Capp  testified :  "  McFadden  and  Nichols  gave 
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me  the  writ  in  this  caso,  and  told  me  to  take  the  property.  I 
got  the  writ  and  bond  from  McFadden,  near  Cochran^s  place 
of  business.  I  wished  to  get  the  property  mentioned  in  the 
writ  of  replevin.'* 

This  testimony,  taken  in  connection  with  the  bond  and 
the  other  papers  in  the  case,  the  evidence  of  the  agreement 
of  McFadden  as  to  the  i)ossession  of  the  property,  and  the 
evidence  as  to  the  loss  of  the  writ  and  the  bond,  supplied 
grounds  for  inferring  that  a  writ  of  replevin  was  issued  and 
placed  in  the  hands  of  the  sheriff,  and  this  is  sufficient  to  sus- 
tain the  finding.  Lonisvilley  eic.y  R.  W,  Co.  v.  Tliompsony  107 
Ind.  442,  p.  456,  and  cases  cited;  IndianapoliSy  etc.,  R,  R, 
Co.  V.  Collingwoody  71  Ind.  476. 

The  parol'  evidence  tends  to  prove  the  contents  of  the  writ, 
and  as  there  was  no  objection  to  this  method  of  proof  it  must 
be  decerned  sufficient.  Riehl  v.  Evansvilley  etc.,  Ass^n,  104 
Ind.  70;  Stockwell  v.  State,  ex  rel.,  101  Ind.  1. 

Judgment  affirmed. 

Filed  Feb.  3, 1887 ;  petition  for  a  rehearing  overruled  April  20,  1887. 


No.  11,616. 

110       5 

The   Ixdianapolis   and   Cumberland  Gravel   Road       *^^  ^ 
Company  v.  The  Belt  Railavay  Company. 

Gravel  Road. — Crossing  by  Railroad. —  Compensation. — Where  a  corpora- 
tion, by  an  act  of  1849,  was  granted  a  public  highway  for  the  purpose 
of  constructing  and  maintaining  thereon  a  plank  road,  but  subsequently 
forfeited  its  rights  in  such  highway,  railroad  companies  which,  by  the 
same  act,  were  given  power  to  lay  their  tracks  across  the  plank  road 
without  compensation,  upon  such  forfeiture,  ceased  to  have  any  rights 
under  that  act,  and  can  assert  rone  as  against  a  gravel  road  which  is 
afterwards  maintained  on  the  same  highway  by  another  corporation. 

Same. — Right  of  Railroad  to  Cross  Hightcay  Wiihoid  Compensation. — Section 
3903,  R.  S.  1881,  conferring  upon  railroad  companies  the  power  to  cross 
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highways  without  compensation,  has  reference  to  ordinary  highways, 
controlled  by  the  public  authorities  and  maintained  by  taxation,  and 
does  not  embrace  a  highway  which  is  used  for  gravel  road  purposes  by 
a  private  corporation  under  a  grant  from  the  board  of  county  com- 
missioners. 
Same. — Private  Rigfits  in  Highway, — Taking  by  Railroad  Without  Compenm- 
tion. — Damages, — Maxim  De  Minimis  non  Curat  Lex. — A  gravel  road  com- 
pany has  property  rights  in  a  highway  used  by  it,  under  a  grant,  for 
gravel  road  purposes,  and  where  a  railroad  company  lays  its  track  across 
such  road  without  the  consent  of  the  gravel  road  company,  and  with- 
out proceedings  to  condemn  and  the  payment  or  tenderof  damages,  the 
latter  corporation  has  a  right  of  action,  and  is  entitled  to  at  least  nomi- 
nal damages,  and  in  such  a  case  the  maxim  de  minitnis  non  curat  lex  will 
not  apply. 

From  the  Marion  Superior  Court. 

A,  a  Harris,  W.  H.  Calkins  and  H.  W.  Talbott,  for  appel- 
lant. 

A,  L,  Iioache,  E.  H.  Lamme,  8.  Claypool  and  W.  A. 
Ketchain,  for  appellee. 

ZoLLARvS,  J. — At  the  request  of  the  parties,  the  jury  re- 
turned a  s])ecial  verdict.  We  take  from  appellee's  brief  the 
following  summary  of  the  facts  found  and  set  out  in  the 
special  verdict,  viz. : 

"  The  road  now  owned  by  the  appellant  was  originally 
constructed  by  the  United  States  government,  and  by  it 
granted  to  the  State  of  Indiana. 

"  The  appellant  corporation,  in  1864,  was  organized  under 
the  general  plank  and  gravel  road  law  of  the  State. 

**The  said  road,  then  belonging  to  the  State,  was  granted 
to  appellant  by  the  board  of  commissioners  of  Marion  county, 
and  it  has  ever  since  occupied,  possessed,  and  used  it  as  a 
toll  gravel  road. 

"  The  appellee  corporation  was  organized  under  the  general 
railroad  law  of  Indiana,  in  1876,  and  was  constructed  im- 
mediately, building  its  track  across  the  gravel  road  without 
])reviously  obtaining  the  right  to  cross,  either  by  license, 
purchase  or  condemnation. 
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"The  Belt  Road  obtaiiuMl  a  right  of  way  from  the  owners 
of  the  fee  on  both  sides  of  the  gravel  road,  on  one  side  by- 
purchase,  and  on  the  other  by  condemnation. 

"The  said  railroad  crossed  at  right  angles;  was  built  in  a 
proper  and  workmanlike  manner,  '  so  as  to  afford  security  for 
life  and  property.'  Immediately  on  its  construction,  the  com- 
pany restored  the  highway  in  a  sufficient  manner  not  to  have 
unnecessarily  impaired  its  usefulness,  or  injured  its  franchises, 
and  so  as  not  to  interfere  with  the  use  of  the  same. 

"  From  1877  to  1882  the  tolls  had  diminished  each  year. 
The  diminution  was  not  in  any  way  occasioned  by  the  cross- 
ing of  the  Belt  Railroad,  but  by  other  causes  unconnected 
with  the  crossing,  which  are  fully  set  forth." 

In  addition  to  the  above,  so  taken  from  appellee's  brief, 
tiie  jury  also  found,  and  incorporated  into  their  special  ver- 
dict, the  further  facts,  that  in  1849  the  Legislature  of  the 
State  incorjwrated  the  Central  Plank  Road  Company,  and 
c;ave  to  it  the  right  to  occupy  and  use,  as  a  gmvel  road,  that 
portion  of  the  National  Road  between  Indianapolis  and  the 
Hancock  county  line ;  that  prior  to  1864,  by  a  proceeding 
on  information  in  the  nature  of  quo  warrantOy  all  of  the  rights 
and  franchises  of  the  Central  Plank  Road  Company,  in  rela- 
tion to  said  portion  of  the  National  Road, were  forfeited. 

The  special  verdict  closed  as  follows :  "  If,  upon  the  fore- 
going facts,  the  law  is  with  the  defendant,  we,  the  jury,  find 
for  the  defendant ;  if,  upon  the  foregoing  facts,  the  law  is  with 
the  plaintiff  (appellant  here),  we,  the  jury,  find  for  the  plain- 
tiff, and  assess  its  damages  at  the  sum  of ." 

After  the  return  of  the  special  verdict,  before  the  jury  had 
been  discharged,  and  while  they  were  yet  in  the  jury-box, 
appellant,  by  counsel,  requested  the  court  to  instruct  the  jury 
+hat  they  must,  in  any  event,  assess  nominal  damages  for  the 
plaintiff.  That  the  court  refused,  accepted  the  verdict  over 
appellant's  objection,  and  over  its  objection,  and  motion  for 
a  new  trial,  rendered  judgment  in  favor  of  aj)pellee  for  costs, 
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taxed,  as  shown  by  the  record,  at  two  hundred  and  six 
dollars. 

It  is  charged  in  appellant's  complaint,  amongst  other 
things,  that  without  its  consent,  and  unlawfully,  the  railroad 
company  constructed  its  road  across  the  gravel  road  ;  that  by 
reason  of  such  construction  and  the  constant  moving  of  trains 
at  a  high  rate  of  speed,  appellant  has  suffered  loss,  in  the 
diminution  of  tolls,  and  that  the  value  of  its  rights  and 
franchises  has  been  greatly  lessened  and  impaired,  to  its 
damage,  etc. 

It  is  contended  by  appellant's  counsel,  that  the  facts  found 
by  the  jury  show  that  its  rights  have  been  unlawfully  in- 
vaded by  the  railroad  company,  and  that,  therefore,  although 
no  actual  damages  were  found  by  the  jury,  nor  facts  upon 
which  such  damages  might  be  predicated,  it  is  entitled 
to  nominal  damages ;  and  that,  having  such  right,  the  court 
below  should  have  instructed  the  jury  to  fill  out  their  verdict 
by  inserting  damages,  nominal  in  amount ;  and  still  further^ 
that  in  refusing  to  so  instruct  the  jury,  and  in  rendering 
judgment  for  appellee,  over  appellant's  objection  and  motion 
for  a  new  trial,  the  court  below  committed  such  error  as 
requires  a  reversal  of  the  judgment. 

The  first  question  for  consideration  is,  did  the  railroad  com- 
pany, by  laying  its  track  across  appellant's  gravel  road,  in- 
vade any  of  its  rights  under  the  Constitution  and  laws  of  the 
State? 

As  found  by  the  jury,  the  way  upon  which  the  gravel  road 
was  constructed,  was  originally  a  National  road.  That  road 
was  ceded  to  the  State  by  the  general  government.  Subse- 
quent to  that,  the  State,  through  its  Legislature,  by  a  special 
act,  incorporated  the  Central  Plank  Road  Company,  and  gave 
to  it  certain  powers  and  privileges.  The  17th  section  of  that 
act  was  as  follows : 

"Section  17.  This  corporation  is  hereby  empowered  to 
take  possession  of,  occupy,  and  use,  for  the  purpose  of  con- 
structing a  plank  road  thereon,  all  that  portion  of  road  known 
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as  the  '  National  Road/  *  *  *  lying  between  the  eastern  line 
of  the  county  of  Hancock  and  the  western  line  of  the  county 
of  Putnam  ;  and  all  the  rights  and  privileges  heretofore  be- 
longing to  the  United  States  in  regard  to  such  jmrt  of  said 
National  Road,  and  which  have  been  surrendered  to  the  State 
of  Indiana^  be  and  the  same  are  hereby  transferred  to  and 
vested  in  the  said  company  for  the  purposes  contemplated  in 
this  act:  Provided,  That  the  president,  directors,  and  company 
of  the  Terre  Haute  &  Richmond  Railroad  Company,  or  any 
other  railroad,  shall  have  the  right  and  power  of  locating  and 
constructing  said  railroad  across  said  plank  road  and  of  re- 
crossing  the  same  at  such  points  as  shall  be  convenient  or 
necessary,  doing  no  injury  to  the  same  more  than  is  abso- 
lutely necessary,^'     Local  Laws  1849,  p.  199. 

Under  that  statute,  there  is  no  question  that  the  Terre 
Haute  and  Richmond  Railroad  Company,  or  any  other  rail- 
road company  existing  under  the  laws  of  the  State,  might 
have  crossed  the  road  of  the  Central  Plank  Road  Company 
without  compensation. 

The  act  creating  it  conferred  upon  the  plank  road  com- 
pany whatever  rights  it  had.  Whatever  rights  it  thus  acquired 
in  or  to  the.  National  Road,  it  took  subject  to  the  rights  of 
the  railroad  company  named,  or  any  other  railroad  company, 
to  lay  its  track  across  the  road. 

The  right  to  use  the  portion  of  the  National  Road  was  a 
special  grant  to  the  particular  plank  road  company,  and  to 
none  other.  The  proviso,  in  the  section  of  the  act  above  set 
out,  had  reference  to  tlie  special  grant  to  the  Central  Plank 
Road  Company,  and  operated  as  a  limitation  upon  the  rights 
granted.  So  far  as  that  company  was  concerned,  the  railroad 
companies  were  given  the  right  to  cross  the  road. 

The  right  to  the  railroad  company  was  also  given  with 
reference  to  the  Central  Plank  Road  Company  alone.  The  act 
settled  the  rights  of  the  plank  road  company  and  the  railroad 
companies  with  reference  to  each  other,  and  no  further.  The 
right  thus  conferred  upon  the  railroad  companies  was  not  a 
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general  grant  of  right  and  authority,  to  be  exercised  as  against 
whatever  rights  might  thereafter,  in  a  proper  way,  be  con- 
ferred upon  a  subsequent  and  different  corporation  to  occupy 
and  use  the  National  Road.  When  the  Central  Plank  Road 
Company  ceased  to  have  any  rights  in  or  to  the  National 
Road  by  virtue  of  the  act  of  1849,  the  railroad  companies 
also  lost  their  right  under  that  act  to  cross  the  road.  If, 
therefore,  appellee  had  or  has  any  right  to  cross  appellant's 
gravel  road  without  compensation,  it  is  not  by  virtue  of  the 
special  act  of  1849,  but  by  virtue  of  other  statutes. 

In  1858  a  judgment  was  rendered  forfeiting  all  of  the  rights 
and  franchises  of  the  Central  Plank  Road  Company  in  and  to 
thai  jK)rtion  of  the  National  Road  now  occupied  by  appellant, 
and  that  portion  was  declared  to  be  a  public  highway.  Central 
Plank  Road  Co.  v.  HannamaUy  22  Ind.  484. 

In  1864  appellant  was  incorporated  as  a  gravel  road  com- 
pany under  the  general  laws  of  the  State  which  were  then  in 
force.     R.  S.  1881,  section  3624,  et  seq. 

One  section  of  the  kw  was  and  is  as  follows  :  "  The  direc- 
tors of  said  company  shall  proceed  to  locate  and  lay  out  said 
road,  and  may  locate  the  same  over  and  upon  any  State  or 
county  road,  or  other  public  highway,  with  the  consent  of 
the  board  of  county  commissioners  of  the  county,  entered 
of  record  and  granted  upon  such  conditions  as  to  such  board 
may  seem  just  and  reasonable  ;  and  thereupon  such  State  or 
county  road  or  other  public  highway,  or  such  portions  thereof 
as  maybe  so  occupied  or  appropriated  by  said  company,  shall 
be  and  become  the  property  of  said  company  for  the  purpose 
of  making  and  maintaining  said  road  and  the  toll-gates  and 
toll-houses  thereon.  The  board  of  county  commissioners 
of  the  several  counties  of  this  State  are  hereby  author- 
ized to  give  their  consent  to  the  appropriation  and  occupa- 
tion of  any  such  State  or  county  road  or  other  public  high- 
way over  and  upon  which  ar.y  company  may  locate  any  such 
road."     R.  S.  1881,  section  3628. 

Ill  pursuance  of  that  statute,  the  board  of  commissioners 
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of  Marion  county,  on  the  17th  day  of  October,  1864,  made 
an  order  finding  that  the  National  Road,  formerly  known  as 
the  "  Central  Plank  Road,"  or  so  muoh  thereof  as  lies  be- 
tween the  eastern  boundary  of  Indianapolis  and  the  Hancock 
county  line,  wa.s,  at  that  time,  a  public  highway,  ancl  consent- 
ing that  appellant  might  proceed  to  locate,  and  construct  and 
maintain  its  gravel  road  over  and  upon  said  highway,  in  ac- 
cordance with  the  requirement's  of  the  statute  in  such  case 
made  and  provided. 

The  act  under  which  appellant  is  incorporate*!,  and  under 
which  the  above  action  of  the  county  board  is  authorized, 
provides,  as  we  have  seen,  that  a  highway,  occupied  by  a 
gravel  road  company  in  pui-suance  of  such  order,  "  shall  be 
and  become  the  property  of  said  company  for  the  purpose  of 
making  and  maintaining  said  road  and  the  toll-gates,"  etc. 

The  gravel  road  company,  by  the  order  of  the  county 
board,  acquires  an  interest  in  the  highway.  The  easement, 
which  was  before  owned  by  the  public,  is  thus  transferred  to 
the  gravel  road  company.  And  after  the  gravel  road  is  con- 
structed, the  gravel  road  company  has  an  interest  and  prop- 
erty in  the  gravel  road  that  may  be  sold  on  execution.  Dan- 
villey  eic.y  G.  R.  Co.  v.  Campbell,  87  Ind.  57  ;  Carter  v.  Clark, 
89Ind.  238;  R.  S.  1881,  sections  3646,  3654, 36o9;  Indian^ 
apoUs,  etc,  G.  R.  Co.  v.  State,  ex  rel.,  105  Ind.  37 ;  Rowe  v. 
Major,  92  Ind.  206. 

The  stock  of  such  gravel  road  companies  may  be  consoli- 
dated. R.  S.  1881,  section  3662;  Grawfordsville,  etc.,  T.  P. 
Co.  V.  Fletcher,  104  Ind.  97. 

Such  companies  may,  doubtless,  sell  their  interests  in  such 
gravel  roads.  Sections  3666,  3678  ;  Rowe  v.  Major,  supra. 
And  so  the  gravel  road  company  has  a  private  property  in 
such  road  that  is  taxable.  R.  S.  1881,  sections  6296,  6357. 
That  private  property  can  not  be  taken  by  any  one  without 
just  compensation,  nor,  except  in  case  of  the  State,  without 
such  compensation  firet  assessed  and  tendered.  Art.  1,  section 
21,  Constitution  of  Indiana. 
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The  building  of  a  railroad  across  a  gravel  road  would  be 
a  taking  within  the  meaning  of  the  Constitution.  It  has 
been  held  that  any  permanent  encumbrance  on  property,  or 
exclusion  of  the  owner  from  its  enjoyment,  is  a  talving  within 
the  meaning  of  the  Constitution  ;  that  a  partial  destruction 
or  diminution  of  value  is  a  taking ;  that  a  deposit  of  stone 
or  rubbish  upon  land  is  such  a  taking  as  requires  compensa- 
tion ;  that  it  does  not  signify  that  the  improvements  are  made 
with  skill  and  care;  that  throwing  an  arch  over  property  or 
tunnelling  it,  is  such  a  permanent  use  of  land  as  constitutes 
a  taking ;  that  the  injury  to  the  owner's  enjoyment  is  the  basis 
of  the  claim  ;  that  although  the  damages  be  nominal,  yet,  if 
the  act  violates  the  rights  of  any  one,  and  the  violation  is  of 
such  a  nature  that  if  it  be  continued  for  a  sufficient  period 
of  time,  the  wrong-doer  may  acquire  a  title  by  adverse  pos- 
session or  presumption  of  grant,  the  person  whose  rights  are 
violated  may  maintain  an  action  therefor  without  proof  of 
any  other  actual  damages. 

And  so  it  has  been  said :  "  The  right  to  use  property  is 
the  valuable  feature  of  property.  Property  is  the  right  to 
possess,  use,  enjoy,  and  dispose  of  a  thing.  The  right  of 
using  necessarily  includes  the  right  and  power  of  excluding 
others  from  using  the  same  property.  The  Constitution  is 
intend(»d  to  protect  all  the  essential  elements  of  ownership 
w^hich  make  property  valuable,  and  when  an  easement  of 
any  sort  is  taken  in  property,  a  certain  portion  of  the  prop- 
erty is  taken,  and  that  taking  requires  compensation.  Ease- 
ments which  owners  have  over  the  lands  of  others  are  prop- 
ertv,  and  a  takinjj^  or  interference  with  the  same  is  a  damaere 
for  which  compensation  should  be  paid."  Mills  Imminent 
Domain,  section  31.  Wahcish  and  Erie  Canal  v.  Spears^  16 
Ind.  441  ;  East  Penn.  R.  R.  Co.  v.  SchoUenbergei^y  54  Pa.  St. 
144;  Lund  v.  New  Bedford,  121  Mass.  286;  Eaton  v.  Boa- 
ton,  etc.,  R.  R,  51  N.  H.  504  (12  Am.  R.  147) ;  PumpeUy 
V.  Green  Bay  Co.,  13  Wall.  166. 

And  so  it  has  been  h(^l(l,  that  a  railroad  company  is  enti- 
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tied  to  damages  occasioned  by  the  crossing  of  its  track  by  a 
highway.  Old  Colony y  etc.,  R.  B.  Co.  v.  County  of  Plymouth^ 
14  Gray,  155.     See,  also,  Q^ossley  v.  OBrieUy  24  Ind.  325. 

A  railroad  company  has  not  the  same  right  to  lay  its  track 
uf)on  and  across  the  road  of  a  gravel  road  company,  that 
travellers  have  to  cross  such  road  on  foot  or  with  vehicles. 
The  railroad  track,  when  thus  laid,  becomes  a  permanent 
thing,  and,  so  far  as  it  may  obstruct,  a  permanent  obstruction. 
The  gravel  road  company  has  a  property  in  the  gravel  upon 
the  road-bed,  and  in  the  easement  which  it  acquires  by  virtue 
of  the  law  and  the  order  by  the  county  board.  The  railroad 
company  can  not  take  either  of  these,  nor  encroach  upon  the 
rights  of  the  gravel  road  company  therein  against  its  consent, 
or  without  the  payment  of  proper  compensation,  under  the 
legal  method  of  condemnation. 

It  is  contended  by  appellee's  counsel,  that  at  the  time  ap- 
pellant acquired  its  right  to  use  the  highway  as  a  gravel  road, 
the  statute  in  force  gave  to  railroad  companies  the  right  to 
cross  highways  without  the  payment  of  compensation,  and 
that  appellant  in  accepting  the  grant  from  the  county  board, 
"  €x  riec^ssiW^*,^' accepted  it  subject  to  the  right  of  railroad 
companies  to  cross  the  road  with  their  tracks. 

The  general  railroad  law  then  in  force  pi(»vided,  as  it  does 
now,  that  any  railroad  company  organized  under  that  law 
shall  possess  the  power  '*To  construct  its  road  upon  or  across 
any  *  *  *  road,  highway,  railroad,  *  *  *  so  as  not  to  inter- 
fere with  the  free  use  of  the  same,  which  the  route  of  its  road 
shall  intersect,  in  such  manner  as  to  aiford  security  for  life 
and  pro{)erty ;  but  the  corporation  shall  restore  the  *  *  * 
road  or  highway,  thus  intersected,  to  its  former  state,  or  in  a 
sufficient  manner  not  to  unnecessarily  impair  its  usefulness 
or  injure  its  franchises.''     R.  S.  1881,  section  3903. 

That  statute  confers  upon  railroad  companies  the  power  to 
cross  highways,  and  to  do  so  without  the  payment  of  com- 
pensation, so  far  as  the  public  is  concerned.  And  while  a 
highway,  used  for  gravel  road  purposes  by  a  gravel  road 


14  SUPREME  COURT  OF  INDIANA, 

The  Indianapolis  and  Ciunberland  Gravel  Road  Co.  v.  The  Belt  R'y  Co. 

company  under  grant  from  the  county  board,  is  still,  in  some 
sense,  a  highway,  we  think  that  it  is  not  a  highway  in  the 
seuvse  in  which  that  term  is  used  in  the  above  statute.  That 
statute  has  reference  to  ordinary  public  highways,  managed 
and  controlled  by  the  public  authorities,  and  kept  in  repair 
and  maintained  by  taxation  upon  the  people. 

The  Legislature,  acting  in  behalf  of  the  people,  intended 
to  grant,  and  by  the  act  did  grant,  to  railroad  companies  the 
right  to  cross  public  highways  without  responsibility  to  the 
public.  It  was  not  the  purpose  to  grant  to  railroad  companies 
power  to  violate  private  rights.  That  the  Legislature  could 
not  do. 

As  we  have  seen,  after  the  grant  by  the  county  board  and 
the  construction  of  the  gravel  road,  appellant  became  invested 
with  private  rights  in  and  to  the  road.  The  road  is  no- 
longer  managed  and  controlled  by  the  public  authorities,  nor 
is  it  maintained  by  taxation  upon  the  people.  It  is  managed 
exclusively  by  the  gravel  road  company,  and  is  maintained 
by  it  out  of  its  revenues.  The  road  is  no  longer  a  public 
highway  in  the  sense  of  the  above  statute,  but  is  a  gravel 
road,  in  and  to  which  appellant  has  property  rights. 

While  the  law  gave,  and  still  gives,  to  railroad  companies 
the  right  to  cross  public  highways  without  compensation  and 
without  responsibility  to  the  public,  it  also  gave,  and  still 
gives,  to  the  boards  of  commissioners  of  the  several  counties 
authority  to  grant  special  privileges  to  gravel  road  companies 
in  and  to  highways,  and  thus  change  their  character  from 
that  of  public  highways  purely,  to  ways  in  and  to  which  the 
gravel  road  companies  have  private  property  rights.  Such 
rights  appellant  has  in  and  to  the  gravel  road  in  question. 
And  having  such  rights,  the  road  is  no  longer  a  public  high- 
way in  the  sense  of  the  statute  authorizing  railroad  com- 
panies to  lay  their  tracks  across  highways  without  compen- 
sation. 

It  results,  that  appellee  had  no  right  to  lay  and  maintain 
its  track  across  appellant's  road  without  first  getting  its  con- 
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sent,  or  condemning  a  right  of  way  across  the  road,  in  tlic 
mode  provided  by  the  statute. 

Our  conclusion  here   is  fully  sustained  by  the  rulings  in* 
New  York.     The  railroad  statute  here  involved  is  tlie  same, 
in  substance,  as  the  statute  of  New  York,  upon  which  the 
rulings  were   there  made ;    if,  indeed,  our  statute  was  not 
copied  from  that  of  New  York. 

Here  we  may  say,  that  it  can  make  no  difference  whether 
the  right  of  the  gravel  road  company  to  use  a  public  high- 
way is  conferred  by  statute,  or  by  the  board  of  county  com- 
missioners acting  under  and  in  pursuance  of  statutory 
authority. 

Nor  can  it  make  any  difference  whether  such  right  of  the 
gravel  road  company  was  conferred  before  the  passage  of  the 
railroad  act,  or  whether  it  was  conferred  in  pursuance  of  law 
after  the  passage  of  the  railroad  act.  In  either  case,  the 
gravel. road  company  acquires  private  rights  in  and  to  the 
gravel  road,  which  can  not  be  invaded  under  the  railroad  act. 
That  act,  properly  construed,  was  not  intended  to  authorize 
such  invasion. 

The  holding  in  the  case  of  Seneca  Road  Co.  v.  Av^urriy 
etc.,  jB.  i2.  Cb.,  5  Hill,  170,  is  summed  up  in  the  sylla- 
bus to  the  case,  in  substance,  as  follows :  An  incorporated 
company,  by  constructing  a  turnpike  on  the  line  of  a  road 
belonging  to  the  State,  under  a  charter*  conferring  the 
usual  privilege  of  taking  toll,  etc.,  thereby  acquires  a  prop- 
erty in  the  turnpike.  Accordingly,  where  a  railroad  com- 
pany built  its  road  across  such  turnpike  without  making  or 
tendering  any  compensation,  although  its  charter  declared  it 
lawful  for  it,  when  necessary,  to  lay  its  road  across  any  high- 
way, it  w^as  liable  to  the  turnpike  company  in  damages.  The 
maxim  de  minimis  non  curat  lex  is  never  applied  to  the  posi- 
tive wrongful  invasion  of  one's  property.  To  warrant  an 
action  in  such  case,  the  degree  of  damage  is  wholly  imma- 
terial. It  is  enough  that  there  is  a  plain  violation  of  right 
and  a  possibility  of  damage. 
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In  that  case  Cowen,  J.,  said  :  "  The  way  became  the  com- 
pany's own,  and  no  person,  without  their  consent,  could  law- 
fully use,  encumber  or  otherwise  interfere  with  it  in  any  way, 
except  as  travellers  on  the  terms  fixed  by  the  act  of  incorpo- 
ration. The  plaintiffs  acquired  a  franchise.  To  say  that  the 
defendants  might  lay  and  occupy  a  railroad  across  the  turn- 
pike, would  be  to  recognize  a  principle  by  which,  if  followed 
out,  the  plaintiffs'  road  may  be  rendered  entirely  useless,  and 
their  franchise  destroyed.''  See  Fletcher  v.  Auburny  etc,  R, 
R.  Co.,  25  Wend.  462. 

In  the  case  of  Trustees,  etc.,  v.  Auburn,  etc.,  R.  R.  Co.,  3 
Hill,  567,  Nelson,  C.  J.,  in  speaking  of  the  proper  construc- 
tion to  be  given  to  the  railroad  act^  in  relation  to  crossinfj^ 
highways,  said  :  "  We  apprehend  the  provision,  upon  a  true 
construction,  applies  only  to  the  public  property  and  interest 
in  the  highway."  See,  also,  to  the  same  effect,  Fletcher  v. 
Auburn,  etc.,  R.  R.  Co.,  supra;  Ellicottville,etc.,  P.  R^  Co.  v. 
Buffalo,  etc.,  R.  R.  Co.,  20  Barb.  644. 

In  the  case  last  cited,  the  right  of  the  plank  road  com- 
pany, whose  road  was  constructed  on  a  highway,  as  against 
the  railroad  company  which  had  laid  its  track  across  the 
plank  road,  was  involved.  The  court  said :  "  The  Legislature 
could  not  give,  and  it  is  not  to  be  presumed  that  they  intended 
or  attempted  to  give,  to  this  railroad  company  a  right  to 
enter  upon  the  plaintiffs'  road  and  in  any  way  to  impair  its 
usefulness  or  diminish  its  value,  without  making  or  becoming 
liable  to  make  the  plank  road  just  compensation.  *  *  *  The 
referee  also  erred  in  finding  and  reporting  that  the  injury  done 
to  the  road  of  the  plaintiffs  by  tearing  up  the  planks,  was 
only  nominal.  He  might  have  found  the  damages  as  small 
as  the  truth  or  facts  would  justify,  but  the  maxim  de  minimis 
non  curat  lex  is  not  an  applicable  answer  to  an  action  for 
violating  a  clear  legal  right." 

Our  conclusion  upon  the  case  before  us  is,  that  appellant 
has  property  rights  in  and  to  the  gravel  road,  and  that  ap- 
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pellee  unlawfully  invaded  those  rights  by  laying  its  track 
across  that  road,  without  appellant's  consent,  and  without 
proper  proceedings  to  condemn^  and  the  payment  or  tender 
of  damages. 

The  court  below,  therefore,  erred  in  rendering  judgment 
in  favor  of  appellee  for  costs.  The  jury  should  have  been 
directed,  as  asked  by  appellant,  to  fill  the  blank  in  the  special 
verdict  with  damages  in  favor  of  appellant,  nominal  in 
amount.  Doubtless  the  court  might  have  dope  so  without 
returning  the  verdict  to  the  jury.  In  any  event,  upon  the 
facts  found,  the  judgment  should  have  been  in  favor  of  appel- 
lant for  nominal  damages. 

This  court  has  frequently  applied  the  maxim  de  minimis 
non  curat  lex,  and  held  that  a  new  trial  will  not  be  granted, 
nor  a  judgment  reversed,  in  order  that  nominal  damages  may 
be  assessed.  Jennings  v.  Loring^  5  Ind.  250 ;  Tate  v.  Booe^ 
9  Ind.  13 ;  PaUon  v.  Hamilton,  12  Ind.  256 ;  State,  ex  rel, 
V.  ShacMeford,  15  Ind.  376;  Black  v.  Coan,  48  Ind.  385; 
State,  exrel.j  v.  Cloud,  94  Ind.  174. 

These  cases  involved  matters  of  contract  only,  where  the 
only  things  to  be  gained  by  new  trials  or  the  reversal  of  the 
judgments  were  nominal  damages  and  costs,  the  amounts  of 
which  do  not  appear. 

Here  the  case  is  entirely  different.  The  injury  to  appel- 
lant is  in  its  character  permanent,  and  will  be  permanent, 
unless  its  rights  are  settled  and  established.  Appellee  is 
wrongfully  maintaining  the  track  of  its  railroad  across  ap- 
pellant's gravel  road.  By  the  lapse  of  sufficient  time  that 
maintenance  may  ripen  into  a  right.  For  the  reasons  stated 
this  is  not  a  case  for  the  application  of  the  maxim  de  minimis 
non  curat  lex.  See  Boss  v.  Thompson,  78  Ind.  90,  and  the 
New  York  cases  above  cited. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  vacate  the  judgment  against  appellant,  and  render 
Vol.  110.— 2 
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judgment  in  its  favor  for  nominal  damages.  See  Dawson  v. 
Shirk,  102  Ind.  184. 

Elliott,  C.  J.,  did  not  participate  in  the  decision  of  this 
cause. 

Filed  March  8, 1887. 
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The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Frawley. 

Master  and  Servant. — Railroad. — Assumption  of  Risks  of  Service. —  Young 
and  Inexperienced  Servant. — Extraordinary  Hazard. — A  servant  who  enters 
apon  a  dangerous  employment  assumes  the  ordinary  risks  and  perils  of 
the  service;  but  this  rule  does  not  embrace  risks  of  which,  by  reason  of 
immaturity  and  inexperience,  he  is  ignorant,  as  the  employer  knows,  or  by 
the  exercise  of  reasonable  care  might  have  known,  beforehand,  nor  such 
as  the  latter  knows  that  the  servant,  being  without  experience,  can  not 
appreciate  or  avoid  without  instruction  or  warning. 

Same. — Coupling  Oars. — Double  and  Single  "  Deadwoods.*^ — Where  a  minor,  of 
immature  judgment  and  without  experience,  is  employed  as  a  brakeman 
on  a  freight  train,  and  being  ignorant  of  the  difference  between  double 
and  single  deadwoods,  and  of  the  hazard  attending  the  act  of  coupling 
cars  constructed  with  the  former,  of  which  facts  the  railroad  company 
knows  or  might  have  known,  is,  without  instruction,  ordered  by  the  con- 
ductor to  couple  cars  furnished  with  double  dead  woods,  instead  of  single 
deadwoods  ordinarily  in  use  by  the  company,  and  in  attempting  to  do 
80  is  injured,  the  company  is  liable. 

Same. — Evidence. — Printed  Rule  of  Railroad  Company. — Authority  of  Conduc- 
tor.— In  an  action  for  the  injury,  a  printed  rule  of  the  company  provid- 
ing that  all  train  employees  shall  be  under  the  charge  of  the  conductor, 
is  admissible  in  evidence  to  show  that  the  plaintiff  was  in  the  discharge 
of  his  duty,  and  acting  under  the  authority  of  the  defendant,  at  the 
time  of  the  injury. 

Same.— .45re. — Appearance.— In  such  case,  after  the  plaintiff  has  testified 
in  his  own  behalf,  testimony  of  his  father  concerning  his  appearance,  as 
to  age,  at  the  time  of  tlie  trial, as  compared  with  his  appearance  in  that 
respect  immediately  before  he  was  injured,  and  also  that  in  appearance 
he  was  not  older  than  he  in  fact  was  when  he  entered  the  defendant's 
service,  is  admissible. 
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Same. —  WaiU  qf  Knowledge  <^  Dangerous  EquipmenU. — Testimony  of  the 
plaintiff,  that  up  to  the  time  he  received  the  injury  complained  of  he 
had  not  observed  that  cars  or  engines  were  constructed  with  double  dead- 
woods,  is  admissible. 

8am£. — (hpaeUy  to  Earn  Wages  Prior  to  Injury. — In  such  case  it  is  compe- 
tent to  show  what  the  plaintiff's  capacity  to  earn  wages  was  at  and  before 
the  time  when  he  suffered  the  injury. 

Same. — Expert  J^BsHmony. — The  relative  manner  of  coupling  care  equipped 
with  single  and  double  deadwoods,  and  the  increased  danger  attending 
the  coupling  of  care  constructed  with  the  latter,  are  proper  subjects  for 
expert  testimony. 

Same. — Injury  on  Sunday. — Recovery  for, — The  fact  that  the  plaintiff  received 
the  injury  on  Sunday  will  not  prevent  a  recovery  therefor. 

WiTSE3i — ImpeaehmenL — Coniradietory  Statements, — Oood  Character. — Evi- 
dence,— Where  a  witness  has  been  impeached  by  showing  that  he  has 
made  statements  out  of  court  contradictory  of  those  made  at  the  trial, 
evidence  of  his  general  good  character  and  of  his  good  repute  for  truth 
and  veracity  is  proper. 

iNaTKUCTiONS  TO  JuRY. — Sjpsciol  Verdict. — I^rtice. — Where  the  jury,  upon 
request  of  the  parties,  are  required  to  return  a  special  verdict,  general 
instructions  as  to  the  law  of  the  case  are  not  necessary,  and  available 
error  can  not  be  predicated  upon  the  giving  and  refusal  of  such. 

Special  Verdict. — Oondwums  of  Laxo  Disregarded. — Statements  by  a  jury 
in  a  special  verdict  of  conclusions  of  law  will  be  disregarded  by  the 
court  in  passing  upon  the  facts  properly  found. 

From  the  Tippecanoe  Circuit  Court. 

G.  ir.  Easley,  G.  W.  Friedley  and  W.  H.  Ruasdl,  for  appellant. 

B.  W.  Langdon,  T.  F.  Gaylord,  J.  R.  Coffroth  and  T.  A. 

Stuart,  for  appellee. 

MiTCHEix,  J. — Frawley  brought  this  suit  against  the  rail- 
way company  to  recover  damages  for  an  injury  alleged  to 
have  been  sustained  by  him  while  in  the  company's  service, 
through  its  negligent  omission  of  duty. 

The  complaint  was  in  three  paragraphs,  but  the  state  of 
the  record  is  such  that  we  are  required  to  consider  only  the 
third  paragraph,  and«determine  whether  or  not  it  states  facts 
sufficient  to  constitute  a  cause  of  action. 

The  averments  of  this  paragraph^  so  far  &s  they  are  mate- 
rial to  be  stated  here,  are,  that  prior  to  the  8th  day  of  De- 
cember, 1883,  Frawley  had  been  in  the  company's  service. 
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for  a  period  of  two  or  three  days,  and  had  been  engaged  in 
throwing  switches,  coupling  freight  cars,  and  giving  signals 
in  the  defendant's  yards  in  the  city  of  Lafayette.  It  is 
averred  that  coupling  cars  which  are  equipped  with  what  are 
commonly  called  "  double  dead  woods  "  is  attended  with  more 
hazard  to  the  person  making  such  coupling  than  is  the  coup- 
ling of  those  supplied  with  single  deadwoods,  the  latter 
being  the  kind  ordinarily  used  by  the  defendant  on  its  road. 

On  the  8th  day  of  December,  1883,  the  plaintiff  entered 
the  company's  service  in  the  capacity  of  brakeraan  on  one 
of  its  freight  trains.  At  the  time  of  his  employment  he  was 
a  minor,  of  immature  judgment  and  experience,  and  was 
ignorant  of,  and  uninstructed  in  respect  to,  the  difference  be- 
tween double  and  single  deadwoods,  or  the  hazard  attending 
the  act  of  coupling  cars  constructed  with  double  deadwoods. 
It  is  averred  that  the  defendant  knew,  or  by  the  exercise  of 
proper  care  might  have  known,  that  the  plaintiff  was  of 
immature  judgment  and  without  experience  and  ignorant  in 
the  respect  above  mentioned. 

While  thus  in  the  company's  service,  to  wit,  on  Sunday, 
the  9th  day  of  December,  1883,  in  attempting,  in  obedience 
to  the  order  of  the  conductor  in  charge  of  the  train,  upon 
which  the  plaintiff  was  a  brakeman,  to  couple  an  engine  and 
freight  car,  both  of  which  were  furnished  with  double  dead- 
woods,  the  plaintiff's  hands  were,  without  any  fault  on  his 
part,  caught  and  crushed  between  the  deadwoods  of  the 
engine  and  car  as  they  were  brought  together  to  be  coupled. 
The  injury  is  described  as  being  of  great  severity,  rendering 
necessary  the  amputation  of  some  of  the  fingers  on  each 
hand,  thus  producing  a  permanent  disability.  The  plaintiff 
lacked  about  two  months  of  being  nineteen  years  old  at  the 
time  of  the  injury. 

The  ruling  of  the  court  below  in  overruling  the  demurrer 
to  this  complaint  is  assailed  upon  the  ground  that  the  facts 
therein  alleged  do  not  take  the  case  out  of  the  rule  that  an 
employee  assumes  the  risks  of  the  service  in  which  he  en- 
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gages,  and  also  those  risks  which  are  apparent  to  ordinary 
observation.  The  argument  is,  that  notwithstanding  the 
averment  that  the  plaintiflF  was  ignorant  of,  and  had  never 
been  instructed  in  respect  to,  the  difference  of  construction 
of  cars  and  engines  with  double  deadwoods,  or  the  hazard 
of  coupling  them,  since  such  difference  was  obvious  to  the 
senses  of  any  person  of  ordinary  intelligence,  it  was  essential, 
in  order  to  make  the  complaint  sufficient,  that  the  plaintiff 
should  have  stated  some  reason  why  he  did  not  know  or  ap- 
preciate the  danger  of  putting  his  hands  between  the  dead- 
woods  on  the  engine  and  those  on  the  car  against  which  the 
engine  was  propelled. 

The  rule  is  too  well  settled  to  be  longer  open  to  discussion, 
that  when  a  servant  enters  upon  employment  which  is  from 
its  nature  necessarily  hazardous,  he  assumes  the  usual  risks 
and  perils  of  the  service,  and  this  is  especially  so  as  to  all  those 
risks  which  require  only  the  exercise  of  ordinary. observa- 
tion to  make  them  apparent.  Atlas  Engine  Works  v.  Ran- 
dall, 100  Ind.  293  (50  Am.  R.  798) ;  Pittsburgh,  etc.,  R.  W. 
Co.  V.  Adams,  105  Ind.  151. 

In  such  a  case,  there  is  held  to  be  an  implied  contract  on 
the  part  of  the  employee  to  take  all  the  risks  fairly  incident 
to  the  service,  and  to  waive  any  right  of  action  against  the 
employer  for  injuries  resulting  from  such  risks.  Beach 
Contrib.  Neg.,  section  8. 

This  implied  contract  and  waiver  include,  on  the  one 
hand,  all  such  risks  and  injuries  as  the  employer,  by  the  ex- 
ercise of  reasonable  care  and  diligence  in  the  performance  of 
those  duties  which  pertain  to  his  position,  could  not  reason- 
ably have  become  aware  of  and  provided  against,  and,  on  the 
other,  such  as  the  employee  from  the  nature  of  the  business, 
as  usually  and  ordinarily  conducted,  must  have  known,  when 
he  embarked  in  the  service,  were  incident  thereto,  as  also 
those  which  the  exercise  of  his  opportunities  for  inspection, 
while  giving  diligent  attention  to  such  service,  would  have 
disclosed  to  him. 
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Where  the  defect  or  injurious  contrivance  is  equally  known 
to,  or  alike  open  to  the  observation  of,  both  employer  and 
employee,  both  are  upon  common  ground,  and  the  employer 
is  not  liable  for  resulting  injury.  Porter  v.  Hannibal^  etc, 
R.  R.  Co.,  71  Mo.  66  (36  Am.  R.  454) ;  Beach  Con.  Keg., 
section  140. 

The  severity  of  the  principles  above  stated  is  relaxed 
measurably  in  favor  of  employees,  in  case  the  defect  or 
danger  is  such  as  is  not  open  to  observation  or  ordinary  in- 
spection, or  in  case  the  employee,  on  account  of  immaturity, 
or  for  any  other  reason,  is  known  to  be  not  of  sufficient 
capacity  or  experience  to  appreciate  the  danger,  or  to  know 
how  to  perform  the  required  service,  and  yet  avoid  the  obvi- 
ous hazard.     Pittsburgh,  etc,  R.  W.  Co.  v.  Adams,  mpra. 

In  Atlas  Engine  Works  v.  Randall,  supra,  speaking  on  this 
subject,  the  court  says :  *'  Where  an  inexperienced  servant  is 
required  to  perform  a  hazardous  service,  in  the  performance 
of  which  extraordinary  caution  or  peculiar  skill  is  required, 
in  order  to  enable  him  to  avoid  dangers  which  may  be  appar- 
ent, it  may  be  a  question  for  a  jury  to  determine  whether, 
under  all  the  circumstances,  the  master  gave  sufficient  cau- 
tion of  the  danger  or  adequate  information  of  the  means 
necessary  to  avoid  it." 

So,  in  Sullivan  v.  India  Manfg.  Cb.,  113  Mass.  396,  the  court 
employs  this  pertinent  language :  "  It  may  frequently  happen 
that  the  dangers  of  a  particular  position  for,  or  mode  of  doing 
work,  are  great,  and  apparent  to  persons  of  capacity  and 
knowledge  of  the  subject,  and  yet  a  party  from  youth,  inex- 
perience, ignorance,  or  general  want  of  capacity  may  fail  to 
appreciate  them.  It  would  be  a  breach  of  duty  on  the  part 
of  a  master  to  expose  a  servant  of  this  character,  even  with 
his  own  consent,  to  such  dangers,  unless  with  instructions  or 
cautions  sufficient  to  enable  him  to  comprehend  them,  and 
to  do  his  work  safely,  with  proper  care  on  his  part.  It 
was  therefore  competent  for  the  plaintiff  to  show  that  there 
had  been  such  a  breach  of  duty  on  the  part  of  the  defendants, 
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and  although  he  had  in  fact  gone  to  work  in  the  place  pointed 
out,  assenting  so  to  do,  yet  that  he  was  incapable  of  appre- 
ciating the  dangers  to  which  he  exposed  himself,  or  of  doing 
the  work  safely  without  instructions  or  cautions  which  he 
did  not  receive." 

It  (»n  not  be  doubted,  that  a  service  which  involves  ob- 
vious danger  may  be  performed  in  comparative  safety  by  one 
who  has  had  adequate  experience,  or  sufficient  instruction, 
while  the  same  service  would  be  attended  with  almost  certain 
injury  if  attempted  by  one  who  had  neither  experience  nor 
instruction. 

In  such  a  case,  the  employer,  who,  with  knowledge  of  the 
want  of  experience  of  an  employee,  nevertheless,  without  in- 
struction or  warning,  exacts  from  him  a  service  which  requires 
the  observance  of  extraordinary  caution  or  the  exercise  of 
peculiar  skill  in  order  that  an  apparent  danger  may  be  avoided, 
may,  depending  on  the  extent  of  the  iiicapacnty  of  the  em- 
ployee, the  nature  of  the  service  required,  and  all  the  other 
circumstances  of  the  case,  be  liable  for  an  injury  sustained. 
Parkhurst  v.  Johnson,  50  Mich.  70  (45  Am.  R.  28)  ;  O'Con- 
nor V.  Adams,  120  Mass.  427  ;  Coombs  v.  Xao  Bedford  Cord- 
age Co.,  102  Mass.  572  (3  Am.  R.  506) ;  Bj/an  v.  Tarbox, 
135  Mass.  207;  Wheeler  v.  Wason  Manfy.  Co,,  135  Mass. 
294 ;  Dowling  v.  Allen  &  Co.,  74  Mo.  13  (41  Am.  R.  298). 

The  complaint  before  us  makes  a  case  in  which  it  appears 
that  the  ordinary  hazard  of  coupling  cars  on  the  appellant's 
railroad  was  such  as  was  incident  to  coupling  those  suppli(','<r" 
with  single  deadwoods.  Coupling  cars  furnished  with  double 
dead  woods  was  extraordinarily  hazardous,  e.spc^ially  to  a 
person  unacquainted  with  the  difference  betwt  <?n  such  con- 
trivances. To  this  service  the  plaintiff,  of  known  inexperi- 
ence, was  set,  without  instructions  or  warning.  The  result 
was  the  injury  complained  of. 

In  Grizzle  v.  Frost,  3  Fost.  &  Fin.  622,  Cockburx,  C.  J., 
says :  "  If  the  owners  of  dangerous  machinery,  by  their  fore- 
man, employ  a  young  person  about  it  quite  inexperienced  in 
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its  use,  either  without  proper  directions  as  to  its  use  or  with 
directions  which  are  improper  and  which  are  likely  to  lead 
to  danger,  of  which  the  young  person  is  not  aware,  and  of 
which  they  are  aware ;  as  it  is  their  duty  to  take  reasonable 
care  to  avert  such  danger,  they  are  responsible  for  any  injury 
which  may  ensue  from  the*  use  of  such  machinery." 

The  rule  contended  for  by  the  appellant,  that  the  em- 
ployee impliedly  assumes  the  risks  of  the  service,  and  of 
such  dangers  as  are  obvious  and  open  to  ordinary  observa- 
tion, does  not  embrace  such  risks  as  the  employer  knows,  or 
which  by  the  exercise  of  reasonable  care  he  might  have 
known,  beforehand,  that  the  employee,  by  reason  of  his  imma- 
turity and  inexperience,  is  ignorant  of,  or  such  as  the  em- 
ployer knows,  the  employee,  without  experience,  can  not 
appreciate  or  avoid  without  instruction  or  warning. 

The  employer  may  assume — unless  he  has  knowledge  to 
the  contrary — ^without  a  critical  examination,  as  was  in 
effect  said  in  Pittsburgh,  etc.j  R,  W,  Co.  v.  Adams,  supra, 
that  a  person  who  seeks  employment  In  a  particular  capacity, 
is  possessed  of  sufficient  ability  and  experience,  and  is  of 
such  an  age  as  qualifies  him  to  discharge  the  duties  incident 
to  the  service  applied  for,  and  that  he  is  competent  to  ap- 
prehend and  avoid  all  the  apparent  and  obvious  hazards  of 
the  service,  as  they  may  appear  during  its  progress.  Where^ 
however,  as  in  the  case  before  us,  it  is  alleged  on  the  one 
hand,  and  admitted  on  the  other,  that  the  employee  was  in- 
'o;<cperienccd  and  ignorant  in  respect  to  the  difference  in  the 
consti;^uction  of  deadwoods,  and  of  the  hazard  of  coupling 
cars  equipped  with  double  deadwoods,  that  the  fact  of  his 
want  of  kno>Klgdge  and  inexperience  was,  or  by  the  exercise 
of  care  might  have  been,  known  by  the  railway  company, 
and  that  the  defendant  nevertheless,  without  instructing  or 
warning  him  of  the  hazard,  required  him  to  make  such 
coupling,  and  while  so  engaged  the  plaintiff  was,  as  is 
alleged,  injured  without  fault  on  his  part,  the  facts  present  a 
case  upon  which  an  issue  may  be  made  for  trial.     The  grava- 
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men  of  such  a  case  is  the  omission  of  duty  on  the  part  of 
the  employer,  in  foiling  to  instruct  an  inexperienced  servant, 
who,  although  he  may  see  the  danger,  may  nevertheless  be 
utterly  ignorant  of  the  risk,  or  of  the  manner  of  performing 
the  service,  so  as  to  avoid  injury  therefrom.  Whatever  ap- 
plication the  case  of  Atl(i8  Enghie  Works  v.  Randall^  suprUy 
may  have  to  the  evidence  in  this  case,  it  is  not  controlling  as 
to  the  facts  stated  in  the  complaint  under  consideration. 

The  distinction  between  the  case  under  consideration  and 
the  case  cited,  as  well  as  the  cases  belonging  to  the  class  of 
Michigan  Central  i2.  JR.  Co.  v.  Smitliaon,  1  Am.  &  Eng.  R. 
R.  Cases,  101,  is  obvious.  In  the  case  before  us  the  duty 
which  the  employee  was  required  to  perform  necessarily  de- 
manded that  he  should  either  encounter  or  avoid  an  obvious 
danger.  It  was  for  the  jury  to  say  whether  or  not,  without 
instruction,  he  knew,  or  ought  to  have  known,  how  to  do  the 
duty  and  yet  avoid  the  danger. 

The  case  was  tried  by  a  jury  and  a  special  verdict  returned 
in  which  the  plaintiff's  damages  were  assessed  at  $7,700. 

Motions  to  strike  out  parts  of  the  special  verdict  of  the 
jury,  for  a  venire  de  novo,  and  for  a  now  trial,  were  severally 
filed  and  overruled. 

Numerous  grounds  were  assigned  in  the  written  motion  as 
causes  for  a  new  trial,  the  eighth  being  that  the  court  erred 
in  admitting  in  evidence  rule  No.  156,  from  a  printed  book, 
containing  the  appellant's  rules  and  instructions  to  its  em- 
ployees. This  rule  prescribed  the  duties  and  authority  of 
conductors  in  respect  to  the  management  of  trains  in  their 
charge.  Among  other  things,  the  rule  provided  that  *^  all 
train  employees,  while  on  duty,  are  under  the  charge  of  the 
conductors  of  their  respective  trains." 

We  think  this  rule  was  relevant  for  the  purpose  of  show- 
ing that  the  plaintiff  was  in  the  proper  discharge  of  his  duty, 
and  acting  under  the  lawful  authority  of  the  defendant,  while 
attempting  to  make  the  coupling  when  he  was  injured. 

The  plaintiff's  father  was  permitted  to  testify  as  to  his  ap- 
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pearance  as  to  age,  at  the  time  of  the  trial,  as  compared  with 
his  appearance  in  that  respect  immediately  before  he  was 
hurt. 

The  plaintiff  having  himself  testified  before  the  jury,  we 
can  not  perceive  that  the  evidence  was  improper ;  nor  do  we 
see  any  impropriety  in  the  next  cause  assigned  for  a  new  trial, 
which  is  predicated  on  the  fact  that  the  plaintiflF's  father  was 
permitted  to  testify,  that  in  appearance  the  plaintiff  was  not 
older  than  he  really  was  at  the  time  he  entered  the  appel- 
lant's service. 

The  plaintiff  was  also  permitted  to  testify,  that  up  to  the 
time  he  received  the  injury  complained  of,  he  had  never  ob- 
served that  cars  or  engines  were  constructed  with  double  dead- 
woods.  There  was  no  error  in  this.  It  was  also  competent 
to  show  what  the  plaintiff's  capacity  to  earn  wages  was  at 
and  before  the  time  he  suffered  the  injury. 

Prior  to  the  trial  the  defendant  had  examined  the  plain- 
tiff under  oath.  During  his  cross-examination  as  a  witness, 
he  was  asked  whether  or  not  he  had  not  at  the  prior  exami- 
nation made  certain  statements  in  which  he  had  given  an  ac- 
count of  matters  materially  different  from  that  stated  at  the 
trial. 

Part  of  the  prior  examination  was  then  introduced  in  evi- 
dence by  the  defendant,  with  a  view  to  contradict  testimony 
given  by  the  plaintiff  at  the  trial.  Subsequently  the  plain- 
tiff was  permitted  to  introduce  testimony  to  the  effect  that 
his  general  reputation  for  truth  and  veracity  in  the  neighbor- 
hood in  which  he  lived  was  good. 

This  was  in  accordance  with  the  rule,  that  where  a  witness 
has  been  impeached  by  showing  that  he  has  made  statements 
out  of  court  contradictory  of  those  made  at  the  trial,  evi- 
dence of  his  general  good  character,  and  of  his  good  repute 
for  truth  and  veracity,  may  be  introduced.  Clem  v.  State,  33 
Ind.  418;  Glarh  v.  Bond,  29  Ind.  555. 

Where  a  witness  is  contradicted  by  proving  the  fact  to  be 
different  from  what  it  was  testified  to  by  him,  evidence  of 
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his  general  good  character  will  not  be  received.  The  cases 
relied  on  by  the  appellant  sustain  this  rule^  but  that  is  not 
the  principle  here  involved.  Pruitt  v.  Cox,  21  Ind.  15; 
Brann  v.  Campbell,  86  Ind.  516 ;  Presser  v.  State,  77  Ind. 
274;  Hodges  v.  Bales,  102  Ind.  494. 

The  plaintiff  was  permitted  to  prove  by  witnesses,  who 
were  admitted  to  testify  as  experts,  the  relative  manner  of 
coupling  cars  equipped  with  single  and  double  dead  woods, 
and  also  that  the  coupling  of  cars,  equipped  with  the  latter, 
is  attended  with  more  danger  than  is  the  coupling  of  those 
supplied  with  single  deadwoods.  This,  it  is  contended,  was 
not  a  subject  requiring  special  skill  or  study,  and  hence  not 
one  upon  which  it  was  proper  to  take  the  opinion  of  wit- 
nesses. In  each  instance  the  witnesses  were  first  asked  to 
describe,  with  some  minuteness,  the  difference  in  the  con- 
struction, and  the  process  of  coupling  cars  equipped  with 
double  or  single  deadwoods. 

With  this  description  and  preliminary  explanation  we  have 
no  doubt  of  the  propriety  of  the  evidence.  Even  non-expert 
witnesses  may  give  their  opinions  in  a  proper  case,  where  such 
opinions  are  based  upon  facts  and  observations  detailed  to 
the  jury.  Carthage  T.  P.  Co.  v.  Andrews,  102  Ind.  138  (52 
Am.  R.  653),  and  cases  cited. 

Speaking  upon  this  subject,  the  Supreme  Court  of  Iowa 
said,  in  a  case  closely  analogous  to  this :  "  The  construction 
of  cars,  the  mode  and  manner  of  operating  them,  and  the 
effect  of  a  particular  thing  on  their  safety  and  usefulness,  is  a 
habit,  study  or  science.  *  *  The  ordinary  juror  would  not 
know  the  effect  of  these  double  deadwoods.'^  Baldwin  v. 
Chicago,  etc.,  R.  R.  Co.,  50  Iowa,  680. 

The  testimony  received  was  within  the  rule,  that  where  the 
question  under  investigation  so  far  partakes  of  the  nature  of 
a  science  as  to  require  a  course  of  study,  or  a  previous  habit 
of  special  practice,  in  order  to  the  attainment  of  a  correct 
knowledge  of  the  subject,  the  opinion  of  witnesses  competent 
to  speak  should  be  received. 
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A  suggestion  is  made  that  the  court  erred  in  admitting  in 
evidence  parts  of  a  certain  book  containing  tables  of  expec- 
tancy or  life  tables.  No  sufficient  reasons  against  the  rulings 
are  developed  irf  the  briefs  to  enable  us  to  say  that  any  error 
was  committed.  The  point  is  not  discussed  by  counsel.  We 
will  not  examine  it  further. 

Some  other  criticisms  upon  rulings  of  the  court  in  relation 
to  the  admission  or  exclusion  of  evidence  are  made,  but  they . 
are  not  so  presented  as  to  require  an  examination.     We  per- 
ceive no  error  in  respect  to  those  rulings. 

Considerable  space  is  devoted  to  a  discussion  involving 
the  propriety  of  certain  instructions  asked  on  appellant^s  be- 
half and  refused  by  the  court,  as  also  to  certain  of  the  in- 
structions given  by  the  court  of  its  own  motion.  It  will  be 
remembered  that  the  jury,  upon  request  of  the  parties,  as  ap- 
pears by  the  record,  returned  a  special  verdict. 

When  such  a  request  is  made,  it  becomes  the  duty  of  the 
jury  to  return  the  material  fects  which  they  find  to  have  been 
proved,  to  the  court,  without  any  regard  to  the  legal  value  or 
ultimate  consequences  of  such  facts.  It  then  becomes  the  duty 
of  the  court  to  declare  the  law  upon  the  facts  returned. 

There  is,  therefore,  neither  propriety  nor  fitness,  that  the 
court  should,  either  upon  its  own  motion  or  at  the  request 
of  either  party,  give  any  general  instructions  as  to  the  law 
of  the  case.  The  jury  should  be  left  entirely  free  to  find  the 
facts  material  to  the  several  issues,  without  instruction  as  to 
whether  the  law  will  declare  one  way  or  the  other,  upon  any 
fact  or  state  of  facts  which  may  be  found.  A  statement  by 
the  court  of  the  matters  put  in  issue  by  the  pleadings,  and 
of  the  rules  for  weighing  or  reconciling  conflicting  testimony,, 
with  whatever  else  may  be  necessary  to  enable  the  jury  clearly 
to  comprehend  the  subjects  which  are  to  be  covered  by  their 
special  verdict,  is  all  that  is  proper  when  a  special  verdict  la 
to  be  returned.  Indianapolis^  etc.,  R.  W.  Co.  v.  Bush,  101 
Ind.  582. 
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Obviously,  therefore,  there  was  no  error  in  refusing  the 
instructions  asked,  and  if  any  were  given  which  were  inac- 
curate, since  the  error,  if  any  was  committed,  must  have 
been  in  any  event  harmless,  we  do  not  examine  them. 

The  motion  to  strike  out  parts  of  the  special  verdict,  on 
the  ground  that  such  parts  as  the  motion  applied  to  were 
statements  by  the  jury  of  legal  conclusions,  was  also  prop- 
•  erly  overruled.  While  it  is  not  proper  for  the  jury  to  state 
conclusions  of  law  in'  a  special  verdict,  such  statements  will 
be  disregarded  by  the  court  in  passing  upon  the  facts  prop- 
erly found.  Indianapolis,  etc.,  R.  W,  Co.  v.  Biish,  supra; 
Pittsburgh,  ete.^  R,  W.  Co,  v.  Adams,  105  Ind.  151  ;  Louis- 
vilUy  etc.,  R.  W.  Co.  v.  Bahh,  105  Ind.  93. 

There  was  no  error  in  overruling  the  motion  for  a  venire 
de  novo.  There  are  no  such  inconsistencies  or  ambiguities 
in  the  special  verdict  as  render  it  uncertain  or  doubtful 
which  way  the  jury  intended  to  find  in  respect  to  any  ques- 
tion in  issue. 

There  is  some  evidence  tending  to  support  the  verdict  upon 
every  point  material  to  a  recovery  by  the  plaintiff  upon  the 
principles  already  announced  in  this  opinion.  We  can  not 
disturb  the  finding  for  want  of  evidence. 

Lastly,  it  is  contended  that  the  recovery  was  not  justified, 
because  it  appears  from  the  complaint,  was  proven  at  the 
trial,  and  found  by  the  jury,  that  the  plaintiff  was  injured 
while  engaged  at  common  labor  on  the  first  day  of  the  week, 
commonly  called  Sunday.  It  is  said  the  appellee  was  en- 
gaged at  such  labor  in  pursuance  of  a  contract  with  the 
railway  company,  and  that  because  it  was  not  shown  that 
the  labor  in  which  he  was  engaged  was  a  work  of  necessity, 
the  law  will  refuse  its  intervention  to  secure  compensation 
for  the  injury. 

It  is  undoubtedly  true  that  where  the  right  to  recover  de- 
pends upon  the  legality  of  a  contract,  either  in  respect  to  its 
execution,  or  the  consideration  which  supports  it,  if  it  ap- 
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are  developed  irf  the  briefs  to  enable  us  to  say  that  any  error 
was  committed.  The  point  is  not  discussed  by  counsel.  We 
will  not  examine  it  further. 

Some  other  criticisms  upon  rulings  of  the  court  in  relation 
to  the  admission  or  exclusion  of  evidence  are  made,  but  they . 
are  not  so  presented  as  to  require  an  examination.     We  per- 
ceive no  error  in  respect  to  those  rulings. 
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remembered  that  the  jury,  upon  request  of  the  parties,  as  ap- 
pears by  the  record,  returned  a  special  verdict. 
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jury  to  return  the  material  facts  which  they  find  to  have  been 
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ultimate  consequences  of  such  facts.  It  then  becomes  the  duty 
of  the  court  to  declare  the  law  upon  the  facts  returned. 
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Obviously,  therefore,  there  was  no  error  in  refusing  the 
instructions  asked,  and  if  any  were  given  which  were  inac- 
curate, since  the  error,  if  any  was  committed,  must  have 
been  in  any  event  harmless,  we  do  not  examine  them. 

The  motion  to  strike  out  parts  of  the  special  verdict,  on 
the  ground  that  such  parts  as  the  motion  applied  to  were 
statements  by  the  jury  of  legal  conclusions,  was  also  prop- 
•  erly  overruled.  While  it  is  not  proper  for  the  jury  to  state 
conclusions  of  law  in'  a  special  verdict,  such  statements  will 
be  disregarded  by  the  court  in  passing  upon  the  facts  prop- 
erly found.  Indianapolis,  etc.,  R.  W.  Co.  v.  Biisfi,  supra; 
Pittsburgh,  etc.^  R.  W,  Co.  v.  Adanis,  105  Ind.  151 ;  Louis- 
viUcy  etc.,  R.  W.  Co.  v.  Balch,  105  Ind.  93. 

There  was  no  error  in  overruling  the  motion  for  a  venire 
de  novo.  There  are  no  such  inconsistencies  or  ambiguities 
in  the  special  verdict  as  render  it  uncertain  or  doubtful 
which  way  the  jury  intended  to  find  in  respect  to  any  ques- 
tion in  issue. 

There  is  some  evidence  tending  to  support  the  verdict  upon 
every  point  material  to  a  recovery  by  the  plaintiff  upon  tlie 
principles  already  announced  in  this  opinion.  We  can  not 
disturb  the  finding  for  want  of  evidence. 

Lastly,  it  is  contended  that  the  recovery  was  not  justified, 
because  it  appears  from  the  complaint,  was  proven  at  the 
trial,  and  found  by  the  jury,  that  the  plaintiff  was  injured 
while  engaged  at  common  labor  on  the  first  day  of  the  week, 
commonly  called  Sunday.  It  is  said  the  appellee  was  en- 
gaged at  such  labor  in  pursuance  of  a  contract  with  the 
railway  company,  and  that  because  it  was  not  shown  that 
the  labor  in  which  he  was  engaged  was  a  work  of  necessity, 
the  law  will  refuse  its  intervention  to  secure  compensation 
for  the  injury. 

It  is  undoubtedly  true  that  where  the  right  to  recover  de- 
pends upon  the  legality  of  a  contract,  either  in  respect  to  its 
execution,  or  the  consideration  which  supports  it,  if  it  ap- 
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pears  that  the  contract  was  executed  in  violation  of  law,  or 
that  its  performance  necessarily  involved  the  doing  of  that 
which  was  unlawful,  a  recovery  on  or  for  a  breach  of  such 
contract  will  be  denied.  The  contract,  in  pursuance  of 
which  the  plaintiff  engaged  in  the  appellant's  service,  was 
not  made  on  Sunday,  nor  was  it  to  be  performed  on  that 
day.  It  was,  therefore,  neither  illegal  in  its  inception,  nor 
was  it  an  engagement  to  do  an  unlawful  act.  Besides,  there 
was  no  relation,  near  or  remote,  between  the  violation  of  the 
Sunday  law  and  the  injury  complained  of.  That  the  plaintiff 
may  have  been  violating  his  obligation  as  a  citizen  to  the 
State,  can  not  be  set  off  against  the  appellant's  failure  of 
duty,  in  requiring  an  extraordinary  hazardous  service  from 
an  inexperienced  employee  without  giving  him  warning  of 
the  peril  attending  the  service  required. 

The  fact  that  one  who  sustains  an  injury  by  the  negligent 
or  wrongful  act  of  another,  may  have  been,  at  the  time  of 
such  injury,  acting  in  disobedience  of  his  collateral  obliga- 
tion to  the  State,  which  required  of  him  the  observance  of 
the  Sunday  laws,  will  not  prevent  a  recovery  from  one  whose 
wrongful  or  negligent  act  or  omission  was  the  proximate 
cause  of  such  injury.  Patterson  Railway  Accident  Law,  pp. 
64,  65,  and  note;  Beach  Con.  Neg.,  pp.  186,  187,  270,  278; 
Cooley  Torts,  p.  155;  21  Cent.  L.  J.  525;  Mohney  v.  Cooky 
26  Pa.  St.  342;  Philadelphia^  etc.,  R.  R.  Co.  v.  Philadelphia^ 
etc.,  Co.,  23  How.  209 ;  Schmid  v.  Humphrey,  48  Iowa,  652 
(30  Am.  R.  414) ;  Knowlion  v.  Milwaukee,  etc.,  R.  W,  Co., 
59  Wis.  278;  Wood  Railway  Law,  section  318;  Wentworth 
V.  Jefferson,  60  N.  H.  158;  Opsahl  v.  Judd,  30  Minn.  126; 
Carroll  v.  Stolen  Island  R.  R.  Co.,  58  N.  Y.  126  (17  Am. 
R,  221);  Platz  v.  Gty  of  Cohoes,  89  N.  Y.  219  (42  Am.  R. 
286) ;  Stewart  v.  Davis,  31  Ark.  518  (25  Am.  R.  576) ;  Bald- 
win V.  Barney,  12  R.  I.  392  (34  Am.  R.  670). 

We  have  examined  all  the  questions  in  the  record  which 
we  find  discussed  in  the  able  and  elaborate  brief  furnished  us. 
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by  the  appellant's  counsel.  Although  the  damages  assessed 
seem  to  us  in  a  measure  excessive,  since  we  find  no  error  of 
law,  the  judgment  is  affirmed,  with  costs. 

Filed  Dec  22, 1886;  petition  for  a  rehearing  overruled  April  2, 1887. 
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Pleading. — Demurrer, — Legal  Oapaeiiy  to  Sue, — DiaabUiiiee, — The  want  of 
legal  capacity  to  sue,  allowed  as  a  cause  of  demurrer  by  the  second 
clause  of  section  339,  B.  S.  1881,  has  reference  to  plaintiffs  under  legal 
disabilities,  and  not  to  cases  in  which  the  facts  alleged  show  that  the 
plaintiff  has  no  right  to  sue  in  a  particular  action. 

Same. — CkmiplainL — Right  of  Action, — To  make  a  complaint  good  upon 
demurrer  for  the  alleged  want  of  sufficient  facts,  it  must  state  a  good 
cause  of  action  in  favor  of  the  plaintiff,  or,  where  there  are  several 
plaintiffs,  in  favor  of  all  of  them. 

WrLii. — OofTOtruelion. — Laxe  of  Case. — Amendment  of  Pleadings. — Where,  upon 
appeal  to  the  Supreme  Court,  a  construction  is  given  to  a  will,  it  is  the 
law  of  the  case  to  the  end  of  the  controversy,  and  the  questions  deter- 
mined will  not  be  again  considered  on  a  second  appeal  because  of  imma- 
terial amendments  to  the  complaint. 

Descents. — I^irtiUon  and  Dislribuluni, — Law  Ooveming.— Both  in  the  par- 

•  tition  and  distribution  of  the  estate  of  a  person  who  dies  intestate,  the 
law  in  force  at  the, time  of  the  death  of  such  person  will  prevail. 

Same. — Will — The  property  of  a  deceased  person  descends,  or  is  other- 
wise disposed  of,  according  to  the  law  in  force  at  the  time  of  his  death, 
except  in  so  far  as  he  may  have  made  a  different  provision  by  his  will. 

Same. — Chose  in  Action. — Sttceessorjhip, — Change  by  Legislation, — The  right 
of  successorship  to  a  chose  in  action  is  as  much  a  subject-matter  of  leg- 
islation as  is  the  manner  in  which  any  other  property  of  a  person 
dying  intestate  shall  be  transmitted. 

Same.— 2^mc  (^  Taking  Effect  o/  WiU»  and  Statutes  of  Descents.— A  will  speaks 
from  the  day  of  the  death  of  the  testator,  and  statutes  of  descents  and 
distribution  from  the  time  of  their  enactment 

Same. — Legacy, — Ri^  qf  Action, — Survivorship. — Husband  and  Wife. — Stat- 
utes of  184S, — A.  executed  a  will  in  1840,  bequeathing  all  his  property 
to  his  wife  subject  to  a  charge  of  $5,000,  in  favor  of  H.,  a  niece,  pay- 


32  SUPREME  COURT  OF  INDIANA, 

Brown,  Executor,  et  al,  v,  Critchell  et  oL 

__^ ■ 

ment  of  which  was  to  be  made  either  during  the  lifetime  of  his  wife  or 
at  her  death,  in  her  discretion.  A.  died  in  1842,  leaving  the  will  so 
executed  in  full  force.  In  1844,  H.  intermarried  with  M.  and  died  in 
1850,  leaving  children  and  her  husband  surviving.  The  wife  of  the 
testator  died  testate  in  1878,  without  having  paid  or  made  any  pro- 
vision for  the  payment  of  the  bequest  to  H.  M.  died  intestate  in  1879, 
leaving  a  widow  and  children  by  a  second  marriage. 
Meldj  that  under  the  statutes  of  1843,  in  force  when  H.  died,  her  husband 
succeeded  to  the  claim  she  held  to  the  legacy,  and  that  no  right  of 

action  survived  to  her  children. 

• 

From  the  Floyd  Circuit  Court. 

A,  Dowling,  T.  A.  Hendricks,  C.  Baker,  0.  B.  Hord,  A. 
W,  Hendricks,  A.  Baker  and  E.  Daniels,  for  appellants. 

/.  H.  Stotsenburg,  G.  A.  Bicknell,  A.  C.  Harris,  W.  H. 
Calkins  and  F.  H,  Collier,  for  appellees. 

NiBLACK,  J. — In  the  latter  part  of  the  year  1878,  Mary 
Ayers  Critchell,  with  her  husband,  Robert  S.  Critchell,  and 
John  W.  Moody,  filed  the  complaint  in  this  cause  as  a  claim 
against  Jesse  J.  Brown  and  Silas  C.  Day,  executors  of  the 
last  will  of  Mary  A.  Lapsley,  deceased,  for  the  recovery  of  a 
legacy  of  five  thousand  dollars  alleged  to  be  due  to  the  said 
Mary  Ayers  Critchell  and  John  W.  Moody,  in  right  of  their 
mother,  Catharine  S.  Moody,  deceased,  under  the  provisions 
of  the  will  of  Elias  Ayers,  also  deceased,  who  was  the  first  hus- 
band of  the  said  Mary  A.  Lapsley,  and  of  whose  will  she  was 
the  executrix. 

At  the  May  term,  1879,  of  the  court  below,  a  demurrer 
was  sustained  to  the  complaint,  and  there  was  a  final  judg- 
ment upon  demurrer  in  favor  of  thfe  defendants.  That  judg- 
ment was  afterwards  reversed  by  this  court,  and  the  cause  was 
remanded  for  further  proceedings.  Critchell  v.  Broivn,  72 
Ind.  539. 

Briefly  stated,  the  complaint,  as  it  was  originally  filed, 
averred  that  Elias  Ayers,  on  the  29th  day  of  December,  1840, 
executed  and  published  his  last  will,  by  which  he  devised  and 
bequeathed  to  his  wife,  Mary  A.  Ayers,  all  his  estate,  both  real 
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laud  persoual,  of  the  probable  value  at  that  time  of  $50,000, 
subject  to  certain  trusts  and  charges,  oue  of  which  was  the 
payment  to  his  niece,  Catharine  Silliman  Hillyer,  of  the  sum  of 
^f>,OU<.),  which  payment  was  to  be  made  either  during  the  life- 
time of  his  wife  and  future  widow,  in  her  discretion,  or  at 
the  time  of  her  death ;  that  the  said  Elias  Ayers  died,  on  the 
10th  day  of  January,  1842,  leaving  his  will  so  executed  and 
published  in  full  force  ;  that  said  will  was  duly  probated,  and 
that  the  said  Mary  A.  Ayers,  afterwards  Lapsley,  qualified  . 
as  the  executrix  and  took  uj)on  herself  the  execution  of  said 
will ;  that  the  said  Catharine  S.  Hillyer,  on  the  10th  day  of 
September,  1844,  intermarried  with  one  James  C.  Moody,  and, 
on  the  25th  day  of  April,  1850,  died  intestate  in  the  county 
of  Floyd  in  this  State,  leaving  the  said  Mary  A.  Critchell 
and  JoJm  W.  Moody,  and  an  infant  child  who  died  a  few 
months  later,  her  only  children  surviving  her;  also  leaving 
the  said  James  C.  Moody  as  her  surviving  husband;  that  the 
said  Mary  A.  Lapsley,  executrix  as  above  stated,  died  at  said 
county  of  Floyd  on  the  1st  day  of  June,  1878,  testate,  with- 
out having  ever  i)aid  the  amount  so  bequeathed  to  the  said 
Catharine  S.  Moody,  or  having  made  any  provision  for  the 
payment  of  the  same;  that  the  said  James  C.  Moody  had,  by 
a  proper  instrument  in  writing,  assigned  to  the  plaintiffs, 
Mary  A.  Critchell  and  John  W.  Moody,  all  his  interest  in 
the  amount  of  money,  so  bequeathed  to  his  late  wife,  which 
he  had  become  entitled  to  receive  as  the  surviving  father  of 
the  infant  child  whidi  had  died  as  herein  above  stated.  For 
further  particulars  as  to  the  original  complaint  and  as  to  the 
will  of  Elias  Ayers,  see  the  opinion  in  the  case  of  Oritchell 
v.  Brown,  sujira. 

After  the  cause  was  remanded  to  the  court  below,  the 
complaint  was  amended  by  the  insertion  of  the  averments, 
that  besides  the  plaintiff  there  was  no  executor,  administra- 
tor, widower,  or  other  person  entitled  to  control  or  share  in 
the  chose  in  action  herein  sued  upon,  and  that  the  said  Cath- 
VoL.  110.— 3 
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arine  S.  Moody,  at  the  time  of  her  death,  was  not  indebted  to 
any  person,  or  in  any  manner;  also,  that  since  the  commence- 
ment of  this  suit,  that  is  to  say,  on  the  10th  day  of  October, 
1879,  the  said  James  C.  Moody  had  died  intestate,  leaving 
a  widow  and  children  as  the  result  of  a  second  or  subse- 
quent marriage,  who  were  also  made  defendants  to  answer 
as  to  any  interest  they  might  claim  in  the  matters  in  con- 
troversy. 

Brown  and  Day,  as  the  representatives  of  the  estate  left  by 
Mrs.  Lapsley,  demurred  to  the  complaint  as  amended :  Flrd. 
Because  the  plaintiffs  had  no  legal  capacity  to  sue.  Secoml, 
Third  and  Fourth.  For  alleged  defects  of  parties,  severally 
indicated.  FiftH,  For  want  of  sufficient  facts  to  constitute 
a  cause  of  action.     But  their  demurrer  was  overruled. 

The  widow  of  James  C.  Moody,  and  her  children,  having 
disclaimed  any  interest  in  this  suit,  no  further  notice  was 
taken  of  them  in  the  proceedings  which  ensued. 

Brown  and  Day  answered  in  denial,  and  the  circuit  court, 
after  hearing  the  evidence,  made  a  finding  for  the  plaintiffs, 
and  thereupon  ordered  and  adjudged  that  the  said  Brown  and 
Day  should  pay  to 'the  plaintiffs  the  sum  of  $5,000  as  above 
demanded,  with  interest  thereon,  out  of  the  estate  in  their 
hands  left  by  Mrs.  Lapsley,  as  well  as  the  costs  of  suit.  ^-, 

Brown  and  Day,  appealing  to  this  court,  first  complain 
that  the  circuit  court  erred  in  overruling  their  demurrer  to 
tlie  amended  complaint,  upon  the  grounds :  •  First,  Conced- 
ing  that  there  might  be  a  right  of  action  in  some  person  to 
recover  the  alleged  legacy  of  $5,000  in  right  of  the  deceased 
Mrs.  Moody,  the  facts  averred  showed  no  right  of  actioain 
that  respect  in  the  appellees,  and  hence  they  were,  and  still 
are,  under  a  legal  incapacity  to  sue  in  this  action.  Second, 
That  the  facts  averred  failed  to  show  a  cause  of  action  either 
in  favor  of  the  apj>ellees,  or  any  one  else,  against  the  estate 
of  Mrs.  Lapsley,  in  right  of  Catharine  S.  Moody. 

The  want  of  legal  capacity  to  sue  referred  to,  .and  allowed 
as  a  cause  of  demurrer  by  the  second  clause  of  section  339, 
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R.  S.  1881,  has  reference  to  plaintiffs  under  legal  disabili- 
ties, and  not  to  cases  in  which  the  facts  alleged  show  that 
the  plaintiff  has  no  right  to  sue  in  a  particular  action.  Gat*  • 
V.  Brattle,  1  Root,  187. 

It  is  a  well  settled  rule  of  practice,  that  to  make  a  com- 
plaint sufficient  upon  demurrer,  it  must  present  a  good  cau.-o 
of  action  in  favor  of  the  plaintiff,  or  in  favor  of  all  the  plain- 
tiffs where  there  are  more  than  one.  Harris  v.  Harris,  61 
Ind.  117  ;  Hyatt  v.  CochraHy  So  Ind.  231;  Holzman  v.  Hib- 
ben,  100  Ind.  338. 

The  question,  therefore,  as  to  the  proper  parties  to  this  ac- 
tion, sought  to  be  raised  by  the  demurrer  to  the  complaint, 
was  sufficiently  presented  by  the  fifth  cause  of  demurrer. 

As  to  whether  Catharine  S.  Moody  became  lawfully  enti- 
tled to  receive,  at  some  time,  a  legacy  of  $5,000  under  the 
will  of  Elias  Ayers,  and,  consequently,  as  to  whether,  if  she 
had  survived  Mrs.  Lapsley,  she  might  have  recovered  the 
amount  of  such  supposed  legacy  out  of  the  estate  in  the  hands 
of  Brown  and  Day,  exhaustive  arguments  have  been  sub- 
mitted, and  we  are  asked  to  reconsider  that  question,  for  the 
alleged  reason  that,  as  the  complaint  was  amended  after  the 
cause  was  remanded,  the  construction  given  to  the  will  of 
Eli^s  Ayers,  at  the  former  hearing,  is  no  longer  obligatory  as 
a  precedent,  and  is,  in  consequence,  not  now  the  law  of  this 
case. 

But  as  to  so. much  of  the  original  complaint  as  involved  a 
construction  of  the  will  in  question,  there  has  been  no  mate- 
rial, if  any,  amendment,  and,  in  that  respect,  the  cause  is 
again  before  us  upon  at  least  substantially  the  same  facts  as 
those  contained  in  the  original  complaint.  Consequently,  the 
construction  we  gave  to  the  will  of  Elias  Ayers  at  the  former 
hearing  continues  to  be,  as  it  must  to  the  end  of  this  contro- 
versy, the  law  of  this  case.  Dodge  v.  Gaijlord,  53  Ind.  365 ; 
Gerber  v.  Friday,  87  Ind.  366 ;  Case  v.  Johnson,  91  Ind.  477 ; 
Jones  V.  Castor,  96  Ind.  307. 

No  question  was,  however,  made  at  the  former  hearing  as 
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to  the  right  of  the  appellees  to  sue  for  and  recover  the  legacy 
then  held  to  have  been  left  to  Catharine  S.  Moody,  and  con- 
sequently nothing  on  that  subject  was  either  considered  or 
decided  at  that  hearing. 

The  question  is  now  made  that  under  certain  provisions  of 
the  R.  S.  of  1843,  which  were  in  force  when  Catharine  S. 
Moody  died,  James  C.  Moody,  her  surviving  husband,  be- 
came entitled,  in  virtue  of  his  marital  rights,  to  demand  and 
to  receive,  for  his  own  use,  the  proceeds  of  such  legacy,  to 
the  exclusion  of  all  other  persons,  and  that,  for  that  reason, 
no  interest  in  the  legacy  descended  to  the  children  of  Cath- 
arine S.  Moody, 

It  may  be  of  interest  to  note  that  by  the  common  law,  and 
the  earlier  statutes  enacted  in  aid  thereof,  title  to  personal 
2)roperty  was  not  acquired  directly  by  descent,  as  under  ex- 
istJDg  statutes  of  our  State.  The  methods  of  obtaining  title 
to  such  proj^erty,  recognized  by  that  system  of  jurisprudence, 
^vere:  1.  By  occui)ancy.  2.  By  prerogative.  3.  By  for- 
feiture. 4.  By  custom.  5.  By  succession.  6.  By  marriage. 
7.  By  judgment.  8.  By  gift  or  grant.  9.  By  contract.  10. 
By  bankruptcy.  11.  By  testament.  12.  By  admini>tration. 
See  2  Blackstone  Commentaries,  Title  **  Personalty,"  j).  400. 

Kent,  in  his  Commentaries,  in  vol.  2,  at  marginal  p.  135, 
states  the  common  law  rule  of  this  country  as  regards  choses 
in  action  belonging  to  a  married  woman,  to  be  as  follows : 
"As  to  debts  due  to  the  wife,  at  the  time  of  her  marriage  or 
afterwards,  by  bond,  note,  or  otherwise,  and  which  are  termed 
choses  in  action y  they  are  not  vested  absolutely  in  the  hus- 
band, but  the  husband  has  power  to  sue  for  and  recover,  or 
release  or  assign  the  same ;  and  when  recovered  and  reduced 
to  possession,  and  not  otherwise,  it  is  evidence  of  a  conver- 
sion of  the  same  to  his  own  use,  and  the  money  becomes,  in 
most  cases,  absolutely  his  own.  The  rule  is  the  same  if  a 
legacy  or  distributive  share  accrues  to  the  wife  during  cov- 
erture. So,  he  has  power  to  release  and  discharge  the  debts, 
and  to  change  the  securities,  with  the  consent  of  the  debtor. 
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Bat  if  he  dies  before  he  recovers  the  money  or  alters  the 
security,  or  by  some  act  reduces  the  chose  in  actioji  into  pos- 
session, the  wife  will  be  entitled  to  the  debts  iu  her  own  right, 
without  administering  on  his  estate,  or  holding  the  same  as 
assets  for  his  debts.  If  his  wife  dies,  and  he  survives  her 
before  he  has  reduced  the  chose  in  action  to  possession,  it  does 
not  strictly  survive  to  him  ;  but  he  is  entitled  to  recover  the 
same  to  his  own  use,  by  acting  as  her  administrator.  By  the 
statute  of  distributions  of  22  and  23  Charles  II.,  and  the 
25th  section  of  the  statute  of  29  Charles  II.,  C.  3,  in  expla- 
nation thereof,  and  which  have  in  substance  been  re-enacted  in 
New  York  and  the  oth(»r  States  of  the  Union,  the  husbands 
of  femmes  covert,  who  die  intestate,  have  a  rig:htto  administer 
upon  their  personal  estate,  and  to  recover  and  enjoy  the  same. 
Under  the  statute,  it  is  held,  that  the  husband  is  entitled,  for 
his  own  benefit,  Jure  mariti,  to  administer,  and  to  take  all 
her  chattels  real,  things  inaction,  and  every  other  species  of 
})ersonal  property,  whether  reduced  to  possession,  or  contin- 
gent, or  recoverable  only  by  suit.  ******  j^  jg  j^]gQ 
settled,  that  if  the  husband,  who  has  survived  his  wife,  dies 
before  he  has  recovered  the  choses  in  action,  his  representa- 
tives are  entitled  to  that  species  of  property.  ****** 
So,  if,  after  the  husband  has  administered  in  part  on  his 
wife^s  estate,  and  dies,  and  administration  de  bonis  non  of 
the  wife  should  be  obtained  by  a  third  person,  or  by  the 
next  of  kin  of  the  wife,  he  would  be  deemed  a  mere  trustee 
for  the  representatives  of  the  husband." 

We  have  not  inquired  as  to  what  the  earliest  statutes  of 
this  State  prescribed  on  the  general  subject  of  the  descent  of 
property,  but  we  find  that  the  "act  regulating  descents,  dis- 
tribution and  dower,"  approved  February  17th,  1838,  by  its 
first  section,  provided  "  That  the  real  and  personal  estate  of 
any  person  dying  intestate,  shall,  if  he  or  she  have  a  child  or 
children  living,  descend,  in  equal  proportions,  to  said  chil- 
dren, and  to  the  descendants  of  any  of  them  who  may  be 


38  SUPKEME  COURT  OF  INDIANA, 


Brown,  Executor,  et  ai.  v.  Critchell  et  al. 


deceased:  the  children  of  a  deceased  child  inheriting  the 
share  of  their  deceased  parent."     R.  S.  1838,  p.  236. 

In  the  case  of  Coldron  v.  Rhode,  7  Ind.  151,  it  was  held 
that,  under  this  Statute,  upon  the  death  of  an  intestate,  his 
personal  as  well  as  his  real  property  descended  to  his  heirs, 
and  vested  in  them,  in  the  absence  of  an  administrator  author- 
ized to  take  charge  of  such  property. 

The  Revised  Statutes  of  1843  adopted,  nevertheless,  a  dif- 
ferent policy  concerning  the  distribution  of  the  pcreonal 
estates  of  intestates,  and  particularly  as  to  the  disposition  of 
the  personal  estates  of  married  women,  and  substantially  re- 
enacted  the  American  common  law  upon  those  subjects,  as  it 
is  herein  above  stated  by  Chancellor  Kent.  By  the  fifth  ar- 
ticle of  chapter  28  of  this  last  named  revision  of  the  statutes, 
j)rovision  was  made  for  the  descent  and  the  transmission  of 
the  title  to  the  real  estate  of  persons  dying  intestate.  The 
fourteenth  article  of  chaper  30  constituted  a  statute  for  the 
distribution  of  the  personal  estates  of  decedents,  not  dis- 
posed of  by  will,  as  contradistinguished  from  a  statute  of 
descents,  and  provided  for  the  distribution  of  the  siu^plus 
of  such  estates.  The  concluding  section  of  that  article  was 
as  follows: 

"The  preceding  provisions  respecting  the  distribution  of 
estates,  shall  not  apply  to  the  personal  estates  of  deceased 
married  women ;  but  their  husbands  may  demand,  recover, 
and  enjoy  the  same  as  if  the  provisions  of  this  article  were 
not  in  force. ^' 

Sections  96  and  97,  of  chapter  30,  of  the  same  revision  of 
the  statutes,  were  in  the  following  words: 

"Sec.  96.  A  husband,  as  such,  if  otherwise  competent  ac- 
cording to  law,  shall  be  solely  entitled  to  administration  on 
the  estate  of  his  wife ;  but  shall  be  liable,  as  administrator, 
for  the  debts  of  his  wife,  contracted  before  marriage,  only  to 
the  extent  of  the  assets  received  by  him  as  administrator: 
If  he  shall  not  take  out  letters  of  administration  on  her 
estate  in  his  hands,  he  shall  be  presumed  to  have  assets  in 
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his  hands  sufficient  to  satisfy  her  debts,  and  shall  be  liable 
therefor;  and  if  he  shall  die,  leaving  any  assets  of  his  wife 
unadministered^  they  shall  pass  to  his  executors  or  adminis- 
trators, as  part  of  his  personal  estate,  but  shall  be  liable  for 
her  debts  to  her  creditors,  in  preference  to  the  creditors  of 

the  husband. 

« 

"Sec,  97.  If  letters  of  administration  shall  be  granted  on 
the  estate  of  a  married  woman  to  any  other  j)erson  than  her 
husband,  by  reason  of  his  neglect,  refusal,  or  incompetency 
to  take  the  same,  such  administrator  shall  account  for  and 
pay  over  the  assets  and  moneys  remaining  in  his  hands  after 
the  payment  of  debts  and  expenses  of  administration,  to  such 
huvsband  or  his  personal  representatives.'^ 

The  "act  regulating  descents  and  the  apportionment  of 
estates/' approved  May  14th,  1852,  1  R.  S.  1876,  p.  408,  re- 
established the  rule  for  the  descent  and  transmission  of  per- 
sonal property,  prescribed  by  the  act  of  February  17th,  1838, 
by  enacting,  that  "  The  real  and  pen^onal  property  of  any 
person  dying  intestate,  shall  descend  to  his  or  her  children 
in  equal  proportions;  and  posthumous  children  shall  inherit 
equally  with  those  born  before  the  death  of  the  ancestor;" 
and  that  provision,  together  with  an  amended  section,  en- 
acted in  1853,  declaring  that  a  married  woman's  personal 
property  shall  descend  in  the  same  manner  as  her  real  estate, 
is  still  in  force.     R.  S.  1881,  sections  2467,  2488. 

Since  the  act  of  May  14th,  1852,  went  into  eifeet,  this 
court  has  frequently  held  that  an  heir  may  maintain  an  ac- 
tion upon  a  chose  in  action  which  belonged  to  his  ancestor, 
where  there  is  no  executor,  administrator,  widow,  creditor  or 
other  person  entitled  to  control  or  to  share  in  such  chose  in 
action.  Walpole  y.  Bishop,  31  Ind.  156;  Bearss  v.  Mont- 
gomenfy  46  Ind.  544 ;  Schneider  v.  Piessiier,  54  Ind.  524 ; 
Church  v.  Grand  Rapids,  etc,  R,  R.  Co.,  70  Ind.  161 ;  Bcr/ien 
V.  Freeman,  75  Ind.  398 ;   Cooper  v.  Coch'um,  87  Ind.  443. 

But  we  know  of  no  case  in  which  this  court  has  held  that 
an  heir  may  maintain  an  action  upon  a  chose  in  action,  under 
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like  circumstances,  where  the  ancestor  died  while  the  Revised 
Statutes  of  1843  were  in  force,  and  especially  where  the  an- 
cestor, thus  dying,  was  a  married  woman,  whose  husband 
survived  her. 

Upon  the  facts  stated  in  the  complaint,  our  conclusion  is^ 
that  James  C.  Moody,  in  virtue  of  his  marital  rights,  suc- 
ceeded to  whatever  claim  Catharine  S.  Moody  held  to  a 
legacy  under  the  will  of  Elias  Ayers'at  the  time  of  her 
death,  and  that,  consequently,  no  right  of  action  upon  such 
claim  survived  to  the  appellees. 

The  demurrer  of  the  appellants  to  the  amended  complaint 
ought,  therefore,  to  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  demurrer  which  was 
filed  to  the  complaint  as  amended. 

HoWK,  C.  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  June  16,  188(5. 

On  Petition  for  a  Rehearing.  ^ 

NiBLACK,  J. — As  stated  in  the  opinion  promulgated  at  the 
former  hearing,  the  statute  of  1838,  regulating  descents,  dis- 
tribution and  dower,  and  providing  that  the  personal  as  well 
as  the  real  estate  of  persons  dying  intestate  should  descend 
to  their  children,  and  to  the  descendants  of  such  children, 
was  in  force  when  the  will  of  Elias  Avers  was  executed,  as 
well  as  at  the  time  of  the  death  of  the  said  Ayers,  and  a  re- 
hearing is  prayed  upon  the  ground  that  this  statute  became  in 
legal  effect  a  part  of  the  will,  and  that,  in  consequence,  the 
alleged  rights  of  the  appellees  under  the  will  ought  to  be 
construed  with  reference  to  and  in  the  light  of  such  statute, 
instead  of  under  the  statutes  of  1843,  which  were  in  force 
when  Catharine  S.  Moody  died. 

But  it  is  a  well  settled  rule,  both  in  the  partition  and  dis- 
tribution of  the  estates  of  persons  dying  intestate,  that  the 
law  in  force  at  the  time  of  the  death  of  the  intestate  person 
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must  prevail.  Lynch  v.  Provisional  Government  of  Paraguay^ 
L.  R.,  2  P,  &  D.  im;  Coldron  y.  Rhode,  7  Iiid.  151. 

It  is  also  a  well  accepted  legal  proposition,  that  all  the  prop- 
erty of  a  deceased  person  descends,  or  is  otherwise  disposed 
of,  according  to  the  law  in  force  at  the  time  of  his  death,  ex- 
cept in  so  far  as  he  may  have  made  a  different  provision  by 
his  >\ill. 

As  will  be  seen  by  a  reference  to  the  opinion  announced 
when  the  case  was  first  before  this  court  (72  Ind.  539),  the 
will  of  Elias  Avers  did  not  annex  any  condition  to,  or  place 
any  restriction  upon,  the  bequest  made  to  Catharine  S.  Moody. 
The  amount  bequeathed  to  her  was  to  become  her  absolute 
property,  and  constituted  a  chose  in  action  which  would  have 
inured  to  her  benefit  if  she  had  survived  Mrs.  Lapsley.  The 
right  of  successorship  to  such  chose  in  action,  in  the  event  that 
Mrs.  Moody  did  not  live  to  enforce  it,  therefore,  became  as 
much  a  subject-matter  of  ordinary  legislation  as  is  the  man- 
ner in  which  any  other  property  of  a  person  dying  intestate 
shall  be  transmitted. 

The  power  of  the  Legislature  in  this  respect  is  well  illus- 
trated by  the  successive  enlargements  of  the  interests  which 
widows  take,  and  have  taken,  in  the  estates  of  their  deceased 
husbands  within  the  past  thirty-five  years. 

A  will  speaks  from  the  day  of  the  death  of  the  testator, 
and  statutes  of  descents  and  distribution  from  the  time  of 
their  enactment.  Consequently,  the  bequest  to  Mrs.  Moody 
was  transmitted  according  to  the  law  in  force  at  the  time  of 
her  death.  There  was  nothing  in  the  nature  of  such  bequest 
which  took  it  out  of  the  general  rule  in  that  respect. 

The  petition  for  a  rehearing  is  overruled. 

HowK;  J.,  was  absent. 

Filed  April  27,  1887. 
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Becknell  et  al.  i\  Becknell. 

Judgment. — Debt  of  Becord.— Action  Ujyon, — Execution. — A  judgment  is  a 
debt  of  record,  and,  whether  foreign  or  domestic,  an  action  may  be 
maintained  thereon  in  any  court  of  competent  jurisdiction  for  the  recov- 
ery of  such  debt,  even  wliere  it  appears  that  collection  could  be  enforced 
by  execution. 

Same. — Pleading. —  Wntten  Instrument. — Cojyy. — Record. — A  judgment  is  not 
a  written  instrument  within  the  meaning  of  section  362,  R.  S.  ISSl,  and 
the  filing  of  a  copy  thereof  with  a  pleading  will  not  make  it  a  part  of 
tlie  record. 

Same. —  Attachment. —  Garnishment. —  Injunction. —  Fraudulent  Conveyance. — 
Action  Relating  to  Real  Estate. —  Venue. —  Jurisdiction. — A  suit  may  be 
maintained  in  the  circuit  court  of  one  county,  upon  a  judgment  ren- 
dered therein,  to  restrain  the  judgment  debtor  from  disposing  of  securi- 
tit.:-  taken  upon  a  sale  of  land  situate  in  anotlier  county,  and  to  obtain 
an  order  against  the  purchaser,  summoned  as  garnishee,  requiring  liiin 
to  pay  into  court  an  amount  suflicient  to  satisfy  tlie  judgment,  although 
the  complaint  incidentally  alleges  that  the  conveyance  was  made  to 
defraud  the  plaintiff,  and  to  hinder  and  delay  tiie  collection  of  the 
judgment. 

Same. —  Promissory  Note.— Endorsement. — Consideration. —  Good  Faith. — An- 
suer.-' An  answer  by  the  judgment  debtor,  that  he  had  sold  and  transferred 
by  endorsement,  in  good  faitli,  all  of  the  notes  before  the  filing  of  the 
C()mplaint  and  the  granting  of  the  restraining  order,  but  not  showing 
any  consideration,  or  that  any  purcha.ser  had  become  the  holder  in  good 
faith,  without  notice  and  for  value,  is  bad. 

Same. — Bad  Complaint. — Rerersal  of  Judgment. — Supreme  Court, — Where  the 
judgment  against  a  defendant  to  an  action  rests  npon  an  affidavit  in 
garnishment  and  his  answer  as  garnishee,  and  not  upon  the  averments 
of  the  complaint,  the  judgment  will  not  be  reversed  merely  because  the 
complaint,  to  which  he  did  not  demur,  stated  no  cause  of  action  against 
him. 

Same. — Interlocutory  Order. — Motion  to  Dissolve  Restraining  Order, — AppeaL — 
Where  there  is  no  appeal  from  an  interlocutory  order  overruling  a  mo- 
tion to  dissolve  a  temporary  restraining  order,  but  the  cause  in  which 
such  order  is  made  is  tried  upon  its  merits,  and  a  final  judgment  ren- 
dered from  which  an  appeal  is  taken,  the  ruling  on  the  motion  to  dis- 
solve, even  if  erroneous,  is  not  available  for  the  reversal  of  tin*  judgment. 

Attachment. — Xon-Rraidence  of  Garnishee. — Heading. — An  answer  in  abate- 
ment by  a  defendant  summoned  as  a  p^arnishee,  alleging  his  residence  in 
another  county,  but  not  showing  that  the  attachment  defendant  has  not 
been    personally  served  witli    process,  or   that   no   property  has   been 
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attached  in  the  county  where  the  action  ia  brought,  or  that  no  resident 
garnishee,  who  is  indebted  to  the  attachment  defendant  or  has  property 
in  his  hands  subject  to  the  attacliment,  ha.s  been  summoned,  is  bad  on 
demurrer. 

Supreme  Court. — Sufficiency  of  Complaint, — Joint  Assiffnment  of  Error. — 
Where  a  complaint  states  a  cause  of  action  against  one  of  two  appel- 
lants, a  joint  assignment  of  error  in  the  Supreme  Court,  challenging  the 
sufficiency  of  the  complaint,  is  not  available  to  the  otlier  appellant. 

Same. — Judgment, — Objection.^  /o.— Objections  to  the  form  or  8u))stanco  of  a 
judgment  can  not  be  made  for  the  first  time  in  the  Supreme  Court. 

Same. — Presumptions. — Affirmative  Skoicing  of  Error.— Every  reasonable  pre- 
sumption is  indulged  in  favor  of  the  finding  and  jutlgnient  of  the  trial 
court,  and  unless  the  recorvl  on  appeal  excludes  such  presuniptioiiS,  and 
affirmatively  shows  the  existence  of  material  error,  the  judgment  will 
be  affirmed. 

Pleading. — Arffumentalire  Denial. —  Harmless  Error. —  Where  a  general 
denial  is  pleaded,  the  sustaining  of  a  demurrer  to  another  paragraj)!!  of 
answer,  which  is  in  eflbot  only  an  argumentative  denial,  is  at  most  only 
a  harmless  error. 

From  the  Mari^hall  Circuit  Court. 

J,  D.  McLdren,  L,  JL  Laiier  and  E,  C\  MartindaJe,  for 
appellants. 

/S.  /.  North,  M.  A.  0.  Packard  and  0.  M.  Packard,  for 
appellee. 

HowK,  J. — This  was  a  suit  by  appellee  against  appellants, 
Henry  and  James  M.  Becknell,  in  a  verified  complaint  of  ono 
paragraph. 

The  object  of  the  suit,  as  shown  by  appellee's  prayer  for 
relief,  was  (1)  to  obtain  an  order  of  court  enjoining  appel- 
lant Henry  Becknell  from  selling,  a.ssigning,  transferring,  or 
in  any  manner  disposing  of  certain  notes  and  a  mortgage, 
described  in  the  complaint  herein,  or  any  other  property  of 
any  kind  belonging  to  him,  '*  until  the  final  hearing  and  dis- 
position of  this  cause,"  and  (2)  to  obtain  a  further  order  re- 
quiring appellant  James  M.  Becknell,  who  was  alleged  to  be 
indebted  to  appellant  Henry,  to  answer  as  to  such  indebted- 
ness, and  to  pay  into  court,  of  the  sums  first  due  from  him  to 
appellant  Henry,  an  amount  sufficient  to  satisfy  appellee's 
judgment  and  costs,  described  in  her  complaint  herein. 
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A  temporary  restraining  order  was  granted,  and  upon  the 
final  hearing  of  the  cause  decrees  and  ordt-rs  were  made  and 
entered  by  the  court,  substantially  in  accordance  with  the 
prayer  of  appellee's  complaint. 

Errors  are  assigned  here  by  the  appellants  separately,  which 
call  in  question  (1)  the  jurisdiction  of  the  court  below  of  the 
subject-matter  of  this  action,  and  (2)  the  sufficiency  of  the 
facts  stated  iti  the  complaint  to  constitute  a  cause  of  action. 

On  the  16th  day  of  April,  1885,  appellee  filed  her  com- 
plaint in  this  cause,  in  the  Marshall  Circuit  Court,  against 
the  appellants,  Henry  and  James  M.  Becknell,  wherein  she 
alleged  that  on  the  20th  day  of  March,  1885,  she  recovered 
in  such  court  a  judgment  against  appellant  Henry  Becknell, 
for  the  sum  of  $800  for  her  alimony,  in  an  action  then  and 
there  pending,  wherein  she  was  plaintiff  and  appellant  Henry 
was  defendant,  which  said  judgment  and  the  costs  of  such 
suit,  which  she  also  recovered,  remained  in  full  force  and 
wholly  unpaid,  and  had  not  been  replevied,  nor  had  any  ap- 
peal been  taken  therefrom.  A  copy  of  such  judgment  was 
filed  with,  and  made  a  part  of,  such  complaint. 

And  the  appellee  averred  that,  immediately  after  the  rendi- 
tion of  such  judgment  for  alimony  in  said  cause,  appellant 
Henry  Becknell  entered  into  a  fraudulent  arrangement  and 
purpose  to  cheat,  hinder  and  delay  appellee  in  the  collection 
of  her  said  judgment  for  alimony  in  said  cause;  and  in  diso- 
bedience and  contempt  of  the  order  and  decree  of  such  court, 
that  he  should  pay  her  such  sum  of  $800  and  costs,  that  he 
fraudulently,  corruptly  and  wrongfully,  with  such  fraudu- 
lent intent  of  preventing  appellee  from  collecting  such  judg- 
ment, transferred  a  large  tract  of  land  and  farm,  particularly 
described,  owned  by  him  and  of  the  value  of  $8,000,  in  Kos- 
ciusko county,  Indiana,  to  his  co-appellant,  James  M.  Beck- 
nell, who  was  his  son,  and  took  from  the  latter  a  mortgage 
to  himself  on  the  same  real  estate  to  secure  the  payment  of 
six  $1,000  notes,  executed  by  his  son  and  payable  to  himself 
at  the  "  State  Bank  "  at  Warsaw  and  due  at  different  dates  in 
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the  future,  extending  over  a  long  period  of  time,  the  first  one 
being  due  six  months  after  date ;  and  that  the  conveyance 
of  such  real  estate  to  James  M.  Becknell  was  executed  on  the 
28th  day  of  March,  1885,  and  such  mortgage  and  notes  were 
of  the  same  date;  that,  to  more  effectually  and  securely  ac- 
complish the  fraudulent  purpose  aforesaid,  appellant  Henry 
Becknell  took  with  him  to  the  city  of  Warsaw,  in  Kosciusko 
county,  John  D.  McLaren,  Esq.,  his  attorney  in  the  defence 
of  appellee's  suit  fo^;  divorce  and  alimony,  to  transact  the 
business  of  placing  his  said  real  estate,  in  the  way  it  was  done, 
beyond  the  reach  of  Appellee's  said  judgment;  and  that  when 
they  had  accomplished  the  transfers  aforesaid,  they  openly 
boasted  of  the  fraud,  and  said  that  appellee  could  then 
"whistle  for  her  judgment;'^  and  that  apj)ollant  James  M. 
Becknell  had  full  knc^vlodj^e  of  appellee's  judgment,  and  of 
the  orders  of  such  court  that  appellant  Henry  should  pay 
appellee  such  sum  of  $800,  at  the  time  he  took  the  convey- 
ance of  such  real  estate,  and  took  such  conveyance  with  full 
knowledge  of  the  fraudulent  intent  of  appellant  Henry  in 
executing  to  him  such  conveyance. 

Appellee  further  alleged,  that  appellant  Henry  Becknell 
had  no  other  real  estate,  in  this  State  or  elsewhere,  so  far  as 
she  was  informed  and  believed,  except  the  tract  of  land  in 
Kosciusko  county,  so  conveyed  by  him  to  his  co-appellant, 
James  M.  Becknell ;  nor  had  appellairt  Henry  any  other 
property  of  any  kind,  subject  to  execution,  out  of  which  ap- 
pellee's judgment,  or  any  part  thereof,  could  be  collected ; 
that,  unless  appellee  could  obtain  and  hold  some  lien  and 
claim  upon  the  proceeds  of  such  real  estate,  so  conveyed  by 
appellant  Henry  to  his  co-appellant,  James  M.  Becknell, 
she  would  be  wholly  remediless  to  secure  the  payment  of  her 
said  judgment,  or  any  part  thereof,  and  the  purpose  to  de- 
fraud her,  entered  into  by  the  appellants,  Henry  and  James 
M.  Becknell,  would  be  consummated  ;  that  appellant  Henry 
had  boasted  to  his  friends  that,  as  soon  as  he  could  make  such 
fraudulent  conveyance  and  obtain  the  notes  aforesaid,  payable 
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in  bank,  he  intended  to  negotiate  such  notes  and  invest  the 
proceeds  thereof*  in  government  bonds,  which  would  put  them 
and  all  his  property  beyond  the  reach  of  appellee's  judgment, 
or  of  any  execution  that  might  be  issued  thereon ;  that  ap- 
pellee had  just  learned  of  such  fraudulent  transfer  and  of  the 
other  circumstances  aforesaid,  connected  therewith,  and  she 
had  brougTit  this  suit  to  secure  her  rights,  at  the  earliest  pos- 
sible moment;  and  that,  unless  appellant  Henry  were  im- 
mediately enjoined  by  the  court  from  tyansferring  such  notes 
and  mortgage,  appellee  would  be  without  remedy  or  power 
to  collect  her  said  judgment,  or  any  part  thereof.  Where- 
fore, etc. 

The  several  matters  and  things,  stated  in  the  foregoing- 
complaint,  were  verified  by  the  affidavit  of  S.  J.  North,  Esq., 
on  behalf  of  appellee. 

Appellant  Henry  Becknell  separately  demurred  to  appel- 
lee's complaint  herein,  for  the  following  grounds  of  objec- 
tion: 1.  The  court  below  had  no  jurisdiction  of  the  subject 
of  the  action ;  and  2.  Appellee's  complaint  herein  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  This 
demurrer  was  overruled  by  the  court,  and  such  ruling  is  as- 
signed here  as  error.  Appellants  jointly  assigned  here,  as 
error,  "that  the  appellee's  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  them."  Con- 
sidering these  two  errors  in  the  order  of  their  statement,  the 
first  question  for  our  decision  may  be  thus  stated:  Did  the 
court  below  err  in  overruling  the  separate  demurrer  of  ap- 
pellant Henry  Becknell  to  appellee's  verified  complaint 
herein,  for  either  of  the  causes  specified  in  such  demurrer? 
In  other  words,  was  it  apparent  on  the  face  of  such  com- 
plaint, that  the  facts  stated  therein  were  not  sufficient  to  con- 
stitute a  cause  of  action  ?  Or,  if  such  facts  were  sufficient, 
was  it  apparent  from  such  complaint  that  the  court  below 
had  no  jurisdiction  of  the  subject  of  the  action? 

We  are  of  opinion  that  the  facts  stated  in  appellee's  com- 
plaint were  abundantly  sufficient  to  constitute  a  cause  of 
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action  against  appellant  Henry  Becknell,  and  he  alone  de- 
murred to  such  complaint.  The  cause  of  action,  which 
appellee  declared  .ut)on,  was  a  judgment  for  alimony  and 
costs  that,  before  the  commencement  of  this  suit,  and  by  the 
consideration  of  the  court  below,  she  had  recovered  against 
appellant  Henry  Becknell,  which  judgment,  she  averred, 
remained  in  full  force  and  wholly  unpaid,  and  had  not  been 
replevied,  nor  had  any  appeal  been  taken  {herefrom.  A 
judgment  is  a  "  debt  of  record,^*  and,  whether  foreign  or 
domestic,  an  action  may  be  maintained  thereon  for  the  re- 
covery of  such  debt,  even  where  it  might  appear  that  the 
collection  thereof  could  be  enforced  by  execution  i.^sued 
thereon  out  of  the  proper  court.  The  owner  of  a  judgment 
may  enforce  its  collection  ))y  the  process  of  the  court  wherein 
it  was  rendered;  or  he  may,  if  he  so  elect,  use  his  judgment 
as  a  cause  of  action,  and  bring  suit  thereon  in  the  same  court 
or  any  court  of  competent  jurisdiction,  and  prosecute  such 
suit  to  final  judgment.  Gould  v.  Ilayden,  63  Ind.  443; 
Palmer  v.  Glover,  73  Ind.  529;  Campbell  v.  JIartbi,  87 
Ind.  577. 

But  it  is  claimed  that  the  complaint  was  bad,  on  the  de- 
murrer of  Henry  Becknell  thereto,  because  it  appeared  that 
the  debt  of  record,  which  was  the  foundation  of  appellee's 
action,  was  not  due  and  payable  when  this  suit  was  com- 
menced. It  is  said  by  appellants'  counsel,  in  argument,  that 
appellee^s  judgment  for  alimony,  which  was  the  basis  of  her 
complaint  herein,  ''was  to  be  paid  in  sixty  days  from  March 
Igth,  1885,  and  these  proceedings  by  attachment,  etc.,  were 
commenced  April  16th,  1885,  less  than  thirty  days  after  the 
rendition  of  appellee's  judgment."  It  was  not  alleged  in 
appellee's  complaint,  however,  that  her  judgment  for  alimony 
was  to  be  paid  in  sixty  days  from  March  18th,  1885;  and, 
therefore,  the  objection  to  the  complaint,  that  the  judgment 
for  alimony  declared  upon  therein  was  not  due  and  payable, 
when  this  suit  was  commenced,  was  not  presented  by  the  de- 
murrer of  Henry   Becknell  to  such  complaint.     Perhaps, 
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appellants^  counsel  have  made  this  objection  to  the  suffi- 
ciency of  appellee's  complaint,  upon  the  supposition  that 
the  judgment  for  alimony  was  made  a  ])art  of  such  com- 
plaint, because  it  was  stated  therein  that  a  copy  of  such 
judgment  was  therewith  filed  and  made  part  thereof.  Our 
civil  code  provides  that,  when  a  pleading  is  founded  on  a 
written  instrument,  the  original  or  a  coi)y  thereof  must  be 
filed  with  the  pleading,  and  "shall  be  taken  as  i)art  of  the 
record."  Section  362,  R.  S.  1881.  In  construing  these 
provisions  of  the  code,  we  have  uniformly  held  that  a  judg- 
ment was  not  a  written  instrument,  within  the  meaning  of 
the  statute,  and  that  the  filing  of  a  copy  thereof  with  a  plead- 
ing would  not  make  the  judgment  a  "part  of  the  record.*' 
Wilaon  V.  VancBy  55  Ind.  584;  Ryan  v.  Curran,  64  Ind.  345 
•(31  Am.  R.  123) ;   Gty  of  Lorjansport  v.  LaRose,  99  Ind.  117. 

Appellant  Henry  Becknell  also  assigned  as  cause  of  de- 
murrer to  appellee's  complaint  herein,  that  the  court  had  no 
jurisdiction  of  the  subject  of  the  action.  It  is  clear,  we 
think,  that  this  cause  of  demurrer  is  not  well  assigned.  The 
court  below  is  a  court  of  general  jurisdiction.  In  no  man- 
ner has  its  jurisdiction  of  the  persons  of  each  and  both  of 
the  appellants  been  questioned  or  doubted.  Appellants' 
counsel  very  earnestly  insist,  however,  that,  upon  the  facts 
stated  in  appellee's  complaint  herein,  the  Kosciusko  Circuit 
Court  had  and  has  exclusive  original  jurisdiction  of  her  cause 
of  action  against  the  appellants.  This  claim  of  counsel  is 
founded  upon 'the  averments  of  the  complaint  to  the  effect 
that  appellant  Henry  Becknell,  with  the  fraudulent  intent 
and  purpose  of  cheating,  hindering  and  delaying  appellee  in 
the  collection  of  her  judgment  for  alimony,  had  fraudulently, 
corruptly  and  wrongfully  conveyed  and  transferred  to  his  son 
and  co-appellant,  James  M.  Becknell,  a  large  tract  of  land 
and  farm,  owned  by  him  and  of  the  value  of  $8,000,  in  Ko.^- 
ciusko  county. 

It  is  claimed  that,  under  the  provisions  of  section  307,  R. 
S.  1881,  the  action  was  local,  and  ought  to  have  been  brought 
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in  the  circuit  court  of  Kosciusko  oounty,  wherein  were  situate 
the  tract  of  land  and  farm  described  in  the  complaint. '  It  is 
apparent,  however,  from  the  entire  complaint  and  from  the 
relief  deniauded  therein,  that  the  appellee  did  not  seek  to 
avoid  or  set  aside  Henry  Becknell's  conveyance  of  his  land 
and  farm  to  his  son,  James  M.  Becknell,  or  to  determine  the 
right  or  interest  of  either  of  such  parties  in  such  real  estate 
to  be  other  or  different  from  that  stated  in  her  complaint 
herein,  of  mortgagor  and  mortgagee.  We  conclude,  there- 
fore, that  the  court  below  did  not  err  in  overruling  the  sep- 
arate demurrer  of  Henry  Becknell  to  appellee^s  complaint,  for 
either  of  the  causes  assigned  in  such  demurrer. 

This  conclusion  practically  disposes  of  the  joint  assign- 
ment of  error,  by  Henry  and  James  M.  Becknell,  heretofore 
mentioned  in  this  opinion,  whereby  they  jointly  challenged 
here,  for  the  first  time,  the  sufficiency  of  the  facts  stated  in 
appellee's  complaint  herein  to  constitute  a  cause  of  action 
against  them.  From  what  we  have  already  said,  in  consid- 
ering the  error  assigned  by  Henry  Becknell  upon  the  over- 
ruling of  his  separate  demurrer  to  appellee's  complaint,  it  is 
very  clear,  as  it  seems  to  us,  that  the  joint  assignment  of  error 
by  both  appellants,  challenging  here  for  the  first  time,  as  it 
does,  the  sufficiency  of  the  facts  stated  in  such  complaint  to 
constitute  a  cause  of  action,  is  not  well  assigned  by,  and  can 
not  be  sustained  as  to,  appellant  Henry  Becknell.  For  if, 
as  we  have  held,  appellee's  complaint  stated  sufficient  facts  to 
withstand  the  demurrer  of  Henry  Becknell  thereto,  for  the 
alleged  want  of  facts,  a  fortiori  it  must  be  held  that,  as  to 
him,  the  complaint  states  a  good  cause  of  action  when,  after 
verdict  and  judgment  thereon,  the  sufficiency  of  the  facts 
therein  stated  is  called  in  question  for  the  first  time  by  the 
assignment  here  of  the  error  which  we  are  now  considering. 
This  assignment  of  error  reads  as  follows :  "And  the  said 
appellants  jointly  say,  that  the  appellee's  complaint  does  not 
Vol.  110.— 4 
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state  facts  sufficient  to  constitute  a  cause  of  action  against 
them/' 

Under  this  assignment,  it  is  manifest  that,  if  appellee's  com- 
plaint states  a  good  cause  of  action  against  one  only  of  the 
appellants,  and  is  clearly  insufficient  as  to  the  other  appellant^ 
the  error  is  not  well  assigned,  and  will  not  authorize  the  re- 
versal of  the  judgment  below,  as  to  either  or  both  of  the  ap- 
pellants. Campbell  v.  Martin^  supra.  As  to  appellant  Henrys 
Becknell,  appellee's  complaint  stated  facts  sufficient  to  con- 
stitute a  cause  of  action;  and  this  being  so,  the  joint  assign- 
ment of  error,  by  him  and  his  co-appellant,  predicated  upon 
the  alleged  insufficiency  of  the  facts  stated  in  the  complaint 
to  constitute  a  cause  of  action  against  them  jointly,  does  not 
present,  nor  require  us  to  decide,  the  question  whether  the- 
complaint  docs,  or  does  not,  state  a  cause  of  action  against 
James  M.  Becknell. 

This  question  is  presented,  however,  by  James  M.  Beck- 
noil's  separate  assignment  of  error  here,  "  that  the  appellee's 
complaint  does  not  state  facts  sufficient  to  constitute  a  caus^ 
of  action  against  him."  As  against  James  M.  Becknell,  ap- 
pellee's complaint  is,  without  doubt,  vicious  pleading,  and  is 
not  to  be  approved  or  commended;  indeed,  if  he  had  de- 
murred to  appellee's  complaint  at  the  proper  time,  upon  the 
fifth  statutory  ground,  that.it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  him,  it  would  have  been 
error  in  the  court  below,  as  it  seems  to  us,  to  have  overruled 
such  demurrer.  It  is  certain  that,  in  her  complaint,  appel- 
lee stated  no  cause  of  action  whatever  against  appellant  James 
M.  Becknell ;  but  it  is  equally  certain  that,  as  against  him, 
she  demanded  no  relief  except  that  he  should  be  summoned 
to  answer  as  to  his  indebtedness  to  his  co-appellant,  Henry 
Becknell,  and  should  be  required  to  pay  into  court,  of  the 
moneys  first  due  from  him  to  Henry  Becknell,  a  sum  suffi- 
cient to  pay  off  and  satisfy  appellee's  judgment  and  costs.  It 
would  seem,  indeed,  that  appellee  had  intended  to  make  her 
complaint  available  as  a  statement  of  her  cause  of  action,  an 
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application  for  an  injunction,  and  an  a£Gdavit  in  attachment, 
as  against  Henry  Becknell,  and  as  an  affidavit  for  a  sum- 
mons in  garnishment,  as  against  James  M.  Becknell.  It  is  a 
palpable  violation  of  all  the  canons  of  good  pleading  to  unite 
so  many  and  such  incongruous  matters  against  different  par- 
ties, in  one  and  the  same  complaint;  and  if,  heibre  verdict 
and  judgment  thereon,  James  M.  Becknell  had  demurred  to 
appellee's  complaint,  for  the  want  of  sufficient  facts  therein, 
it  would  seem  that  such  demurrer  would  have  been  well  taken, 
and  should  have  been  sustained.  There  are  many  objection.s 
to  a  complaint,  which  are  waived  by  the  failure  to  present 
them  at  the  proper  time  and  in  the  proper  manner,  and  many 
are  said  to  be  cured  by  the  verdict.  Donellan  v.  Hardy ,  57 
Ind.  393 ;  Baltimore,  etc.,  E.  R.  Co.  v.  Kreiger,  90  Ind.  380 ; 
Smith  V.  Smith,  106  Ind.  43. 

In  the  case  in  hand,  appellee  filed  with  her  complaint 
herein  an  affidavit  for  an  attachment  against  the  property  of 
Henry  Becknell,  and,  also,  an  affidavit  for  a  summons  in 
garnishment  against  James  M.  Becknell,  in  accordance  with 
the  provisions  of  section  931,  R.  S.  1881.  The  judgment 
against  James  M.  Becknell  herein,  and  from  which  he  now 
here  prosecutes  this  appeal,  is  and  must  be  rested  upon  such 
affidavit  in  garnishment  and  his  answer,  as  garnishee,  and 
not  upon  the  averments  of  appellee's  complaint.  Conceding, 
therefore,  as  we  must  concede,  that  such  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
James  M.  Becknell,  we  are  of  opinion  that,  after  verdict  and 
judgment  against  him  herein,  resting  on  a  sufficient  affidavit 
in  garnishment,  he  can  not  claim  a  reversal  of  such  judg- 
ment, merely  because  no  cause  of  action  was  stated  against 
him  in  such  complaint. 

It  is  further  claimed,  on  behalf  of  James  M.  Becknell, 
that  the  trial  court  erred  in  sustaining  appellee's  demurrer  to 
his  separate  answer  in  abatement  herein.  In  this  plea  or  an- 
swer, James  M.  Becknell  alleged  in  response  to  appellee's 
complaint,  and  to  the  affidavit  in   ^rnishment  therewith 
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filed,  that  long  before  and  at  the  time  of  the  filing  of  such 
complaint  and  affidavit  against  him,  he  had  been  and  was  a 
citizen  and  resident  householder  of  Kosciusko  county,  In- 
diana, and  was  not,  and  since  April  16th,  1885,  had  not  been, 
a  resident  of  Marshall  county,  Indiana,  and  that  his  lands, 
which  were  sought  to  be  affected  in  this  suit,  were  situate 
entirely  within  such  county  of  Kosciusko.     Wherefore,  etc. 

There  was  no  error,  we  think,  in  sustaining  appellee's  de- 
murrer to  this  answer  or  plea  in  abatement.  It  is  true  that, 
upon  the  facts  stated  in  this  plea  or  answer,  the  appellee 
could  not  have  recovered  judgment  in  this  action  under  the 
provisions  of  section  919,  R.  S.  1881,  if  it  had  been  shown 
or  had  appeared  that  Henry  Becknell  had  not  been  person- 
ally served  with  process  herein,  that  no  property  of  Henry 
BecknelPs  had  been  attached  in  this  suit  in  Marshall  county, 
and  that  no  resident  garnishee,  who  was  indebted  to  Henry 
Becknell  or  had  assets  or  property  in  his  hands  subject  to 
the  attachment  herein,  had  been  summoned  in  Marshall 
county.  None  of  these  facts  appeared  or  were  shown  in 
James  M.  Becknell's  plea  or  answer  in  abatement  herein, 
and,  in  the  absence  of  such  facts,  it  is  clear  to  our  minds 
that  appellee's  demurrer  to  such  answer  or  plea,  for  the  want 
of  sufficient  facts  therein,  was  correctly  sustained. 

On  behalf  of  Henry  Becknell,  his  counsel  insist  that  the 
court  below  erred  in  sustaining  appellee's  demurrer  to  the 
second  paragraph  of  his  answer  herein.  This  answer  was  in 
two  paragraphs,  of  which  the  first  was  a  denial  of  each  and 
every  material  allegation  in  appellee's  complaint  contained. 
In  the  second  paragraph  of  his  answer,  "  as  to  the  six  thou- 
sand dollars  of  notes  mentioned  in  such  complaint,"  Henry 
Becknell  said  that  he  sold  and  transferred  by  endorsement, 
in  good  faith,  all  of  said  notes  long  before  the  filing  of  such 
complaint  and  the  granting  of  the  restraining  order  thereon, 
and  that  at  the  time  said  complaint  was  filed,  and  such  re- 
straining order  was  granted,  he  did  not  own,  nor  did  he  own 
at  the  time  of  filing  his  answer  herein,  any  of  said  notes. 
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The  appellee's  demurrer  was  correctly  sustained,  we  think, 
to  this  paragraph  of  answer.  It  was  not  shown  therein  that 
Henry  Becknell  had  sold  or  transferred  any  of  said  notes  to 
any  one,  at  any  time,  for  a  valuable  consideration,  or  that  any 
purchaser  or  endorsee  had,  at  any  time,  become  the  owner 
and  holder  in  good  faith,  without  notice  and  for  value,  of  any 
or  all  of  said  notes.  Besides,  the  second  paragraph  of  answer 
was  no  more  than  an  argumentative  denial  of  some  of  the 
statements  in  appellee's  complaint,  and  every  fact  averred  in 
such  second  paragraph,  if  material  and  competent,  could  have 
been  given  in  evidence  under  tlie  general  denial  pleaded  in 
the  first  paragraph  of  answer.  In  such  case,  even  if  the  sus- 
taining of  appellee's  demurrer  to  the  second  paragraph  of 
Henry  BecknelTs  answer  were  an  admitted  error,  such  error 
would  be  harmless  and  would  not  be  available  for  the  reversal 
of  the  judgment.  Enimona  v.  Meeker,  55  Ind.  321;  McCul- 
lough  V.  jR/ce,  59  Ind.  580 ;  Ohio,  etc.,  R.  W.  Co.  v.  Nickless, 
73  Ind.  382. 

It  is  further  claimed  on  behalf  of  Henry  Becknell,  that 
the  court  below  erred  in  overruling  his  motion  to  dissolve 
and  annul  the  restraining  order  granted  by  the  court  on  ajv 
pellee's  complaint  therefor.  The  point  is  made  by  appellee's 
counsel,  and  seems  to  be  well  made,  that  this  supposed  error 
presents  no  question  for  our  decision.  The  motion  to  dis- 
solve the  restraining  order  was  made  on  the  special  appear- 
ance of  Henry  Becknell  for  that  purpose  only,  and  the  inter- 
locutory order  overruling  such  motion  was  made  and  entered 
by  the  court  below  in  term  time. 

In  section  646,  R.  S.  1881,  provision  is  made  for  an  ap- 
peal to  this  court  from  such  an  order.  In  section  647,  R.  S. 
1881,  it  is  provided  as  follows  :  "Such  appeal  may  be  taken 
at  the  term  of  the  court  at  which  the  order  is  made ;  or,  when 
made  in  vacation,  the  appeal  may  be  taken  at  the  time  or 
during  the  next  term.  The  appeal  shall  not  be  granted  until 
the  appellant  has  filed  an  appeal-bond,  as  in  other  cases  of 
appeal." 
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In  this  case  no  appeal  was  prayed  for  or  taken,  or  attempted 
to  be  taken^  from  the  interlocutory  order  of  the  court,  over- 
ruling Henry  Becknell's  motion  to  dissolve  the  temporary  re- 
straining order,  theretofore  granted  herein  by  the  judge  of 
.such  court  in  vacation. 

The  cause  was  put  at  issue,  and  heard  and  determined  upon 
its  merits,  and  the  final  judgment  and  decree  were  rendered 
and  entered  therein,  from  which  this  appeal  is  now  here  pros- 
<?cuted.  In  the  meantime,  the  temporary  restraining  order 
of  the  judge,  no  appeal  having  been  taken  from  the  interloc- 
utory order  of  the  court  refusing  to  dissolve  or  annul  such 
temporary  injunction,  in  conformity  with  the  statute,  was 
allowed  by  the  party  affected  thereby  to  spend  its  force,  ex- 
haust itself  and  become  merged  in  the  final  judgment  and 
decree  herein.  In  such  case,  if  it  were  conceded  that  the 
order  of  the  judge,  in  vacation,  granting  such  temporary  in- 
junction, and  the  order  of  the  court,  in  term,  overruling  the 
motion  to  dissolve  such  injunction,  were  each  erroneous,  we 
are  of  opinion  that  no  error  could  be  predicated  upon  either 
of  such  orders,  which  would  be  or  ought  to  be  available  for 
the  reversal  of  the  final  judgment  and  decree  herein. 

Henry  Becknell  has  also  assigned  here,  as  error,  that  the 
court  below  erred  in  enjoining  him  from  transferring  or  sell- 
ing any  of  his  property,  until  he  had  paid  off"  appellee's  judg- 
ment herein.  This  assignment  of  error  is  not  shown  to  be 
true  by  the  record  of  this  cause.  But  if  the  court  below  had, 
by  its  judgment,  enjoined  Henry  Becknell  from  the  sale  or 
transfer  of  any  of  his  property,  as  he  claims  that  it  has,  ho 
is  in  no  condition  to  complain  hereof  such  judgment  as  erro- 
neous. The  record  fails  to  show  that  he  objected  or  excepted 
to  the  form  or  substance  of  such  judgment,  at  the  time  of 
its  rendition,  or  that  he  then  and  there  moved  the  court  to 
set  aside  the  judgment  or  to  modify  the  same  in  any  partic- 
ular. In  such  a  case,  it  is  settled  by  our  decisions  that  such 
t)l)jections  can  not  be  made  here  for  the  first  time,  and,  if  so 
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made,  they  will  present  no  question  for  our  consideration  or 
decision.  Smith  v.  Tatmany  71  Ind.  171 ;  Teal  v.  Spanglei^y 
72  Ind,  380;  Smith  v.  Kyler,  74  Ind.  575;  Carrothers  v. 
CarrotherBy  107  Ind.  530. 

Appellants,  Henry  and  James  M.  Becknell,  separately 
assigned  as  errors  the  overruling  of  their  separate  motions 
for  a  new  trial.  In  each  of  these  motions,  it  was  assigned 
:as  cause  for  a  new  trial,  that  the  court  below  had  no  juris- 
diction of  the  subject-matter  of  this  suit,  and,  in  James  M. 
BecknelPs  motion,  it  was  further  assigned  as  such  cause,  that 
the  court  had  no  jurisdiction  of  his  person.  We  have  already 
considered  these  jurisdictional  questions,  and  we  are  clearly 
of  the  opinion  that  the  court  had  full  and  complete  jurisdic- 
tion of  the  subject-matter  of  this  suit,  and  of  the  ])erson  of 
each  of  the  appellants.  Besides,  those  jurisdictional  matters 
are  not,  and  can  hardly  be  made,  proper  causes  for  a  new  trial. 

In  each  of  such  motions,  error  in  the  assessment  of  the 
amount  of  recovery,  in  that  it  was  too  large,  was  assigned  as 
cause  for  a  new  trial,  and,  in  Henry  BecknelPs  motion,  it 
was  further  assigned  as  such  cause,  that  the  damages  assessed 
were  excessive.  It  is  claimed  by  appellants'  counsel,  that 
the  amount  of  the  judgment  in  this  case  exceeds  the  sum 
due  on  the  judgment  for  alimony,  of  principal  and  interest, 
about  $180,  and  that,  therefore,  the  damages  assessed  in  the 
case  at  bar,  to  that  extent,  were  excessive.  The  order-book 
entry  of  the  judgment  for  alimony  was  put  in  evidence  on 
the  trial,  and  properly  appears  in  the  record.  This  entry 
shows  that  appellee  recovered  of  Henry  Becknell,  in  her 
suit  for  divorce,  the  sum  of  $800  alimony,  "  with  her  costs 

and  charges  in  this  behalf  made,  and  taxed  at dollars/' 

It  is  apparent  from  this  entry  alone,  we  think,  or  at  least  we 
may  properly  assume  therefrom,  that  appellants'  bill  of  ex- 
ceptions appearing  in  the  record  does  not,  as  it  purj^orts  to  do, 
oontain  "all  the  evidence  given  in  the  cause,"  bearing  upon 
the  qi^stion  of  appellee's  damages,  in  this  suit.  The  costs  and 
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charges  taxed  at dollars,  recovered  by  appellee  in  her  suit 

for  divorce,  were  a  part  of  her  damages  in  the  case  in  hand* 
While  the  amount  of  these  costs  is  not  shown  by  tlje  bill  of 
exceptions,  we  may  well  conclude,  as  we  do,  that  evidence 
w^as  introduced  on  the  trial  which  tended  to  prove  such 
amount,  and  that  such  bill  is  defective  in  this,  that  it  does 
not  contain  such  evidence.  We  can  not  say  from  the  record 
of  this  cause,  that  the  damages  avssessed  by  the  trial  court 
were  excessive,  and,  therefore,  we  are  bound  to  say  that  such 
damages  were  not  excessive.  Every  reasonable  presumption 
is  indulged  here,  in  favor  of  the  findings,  decisions  and  judg- 
ments of  the  trial  courts,  and  unless  the  record  on  appeal 
excludes  every  such  presumption,  and  affirmatively  shows  the 
existence  of  material  error  in  the  finding,  decision  or  judg- 
ment complained  of,  the  same  must  be  in  all  things  approved 
and  affirmed  by  the  judgment  of  this  court.  Myers  v.  Mur- 
phy, 60  Ind.  282;  Foster  v.  Ward,  75  Ind.  594;  Peek  v. 
Board,  etc,  87  Ind.  221 ;  Beach  v.  Zimmerman,  106  Ind.  495. 

In  each  of  their  separate  motions  for  a  new  trial,  appel- 
lants have  assigned  as  cause  therefor,  that  the  findings  of  the 
court  below  were  not  sustained  by  sufficient  evidence,  and 
were  contrary  to  law.  AVe  can  not  disturb  the  findings  of 
the  court,  nor  reverse  the  judgment  below,  upon  the  evidence 
appearing  in  the  record.  Upon  the  controlling  questions  in 
this  case,  there  is  but  little,  if  any,  conflict  in  such  evidence. 
It  is  clearly  shown  by  the  evidence,  we  think,  that  Henry 
Becknell  conveyed  to  his  son  and  co-appellant,  James  M. 
Becknell,  his  farm  in  Kosciusko  county,  for  the  purpose  and 
with  the  intention  of  hindering,  delaying  and  defrauding 
the  appellee  in  the  collection  of  her  judgment  for  alimony; 
and  that  with  notice  of  such  purpose  and  intention,  and  in 
furtherance  thereof,  James  M.  Becknell  accepted  such  con- 
veyance, and  executed  his  notes  and  mortgage  to  Henry, 
described  in  the  complaint  herein. 

We  conclude  that  we  have  found  no  error,  in  the  record  of 
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this  cause,  which  authorizes  or  requires  the  reversal  of  the 
judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  15,  1887 ;  petition  for  a  rehearing  overruled  April  28,  1887. 
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Contract. — Agreement  to  Pty  Money  Upon  Completion  of  Bailroad. — Proof  \|JS  491I 
ef  Route  ajid  Terminu — Parol  Evidence, —  Varying  Written  Contract. — In  an 
action  upon  a  written  contract  to  pay  money  upon  the  completion  of 
the  "  Delphos,  Blufilon  and  Frankfort "  railroad  to  the  town  of  Deca- 
tur, it  is  competent  for  the  promisor  to  prove  the  route  and  termini  of 
the  road,  but  he  can  not  vary  the  contract  by  parol  evidence  that  tlie 
agreement  was  that  the  road  should  be  extended  to  Toledo,  and  a  con- 
nection secured  with  other  roads  leading  to  that  city. 

Same. — Complaint. —  Averments  as  to  Completion  0/  Road, — Bad  An8wer  Suffi- 
eienl  for  Bad  Complaint. — In  such  case  the  complaint  to  enforce  payment 
of  the  money  is  not  sufficient  if  it  does  not  aver  that  the  railroad 
designated  in  the  contract  was  completed  to  the  point  stimulated 
therein,  and  where  the  complaint  is  bad  there  is  no  available  wor  in 
overruling  a  demurrer  to  a  bad  answer.  \ 

From  the  Jay  Circuit  Court. 

Z.  P.  Milligan  and  0.  W,  Whitelock,  for  appellant. 

P.  A,  Randall  and  W,  J,  Vesey,  for  appellee. 

Elliott,  C.  J. — The  appellant's  complaint  is  based  on  a 
contract  signed  by  the  appellee,  which  reads  thus :  "  In  con- 
sideration of  the  construction  of  a  narrow  gauge  railroad  to 
Decatur,  Indiana,  and  ten  shares  of  the  capital  stock  of  the 
Delphos,  Bluflfton  and  Frankfort  Railroad  Company,  or  such 
other  company  as  may  consolidate  therewith  or  succeed 
thereto,  I  hereby  agree  to  pay  to  the  order  of  said  company 
five  hundred  dollars,  upon  the  delivery  of  said  stock  and 


58  SUPREME  COURT  OF  INDIANA, 

Low  r.  Studabaker. 

the  performance  of  all  and  every  condition  hereto  annexed, 
which  conditions  are,  that  said  railroad  company  shall  build 
said  raili*oad  and  have  the  same  completed  to  the  said  town 
of  Decatur,  on  or  before  the  1st  day  of  January,  1880,  and 
upon  the  further  express  condition  that  said  itiilroad  com- 
pany will  locate  and  build  its  depot  at  some  place  along 
Winchester  street,  in  said  town  of  Decatur,  between  Adams 
street  and  Nuttman  street,  in  said  town,  and  when  these  con- 
ditions are  all  complied  with,  this  money  I  agree  to  pay 
without  relief  from  valuation  or  appraisement  laws.'' 

The  first  question  which  is  presented  in  this  case  is  this: 
Was  it  competent  to  show  by  parol  evidence  that  the  parties 
agreed  that  the  railroad  referred  to  should  be  one  built  from 
Toledo,  Ohio,  to  Decatur?  This  is  the  question,  for  there 
is  no  pretence  that  there  was  any  fraud,  nor  is  there  any 
plea  of  failure  of  consideration,  but  the  naked  question  is 
presented  as  we  have  stated  it.  It  seems  very  clear  to  us  that 
the  contract  is  free  from  ambiguity,  for  the  railroad  to  which 
it  refers,  and  the  railroad  which  the  promisee  undertook  to 
•construct,  was  the  railroad  described,  namely,  the  Delphos, 
BlufFton  and  Frankfort  Railroad.  It  was  undoubtedly  com- 
petent for  the  appellee  to  prove  the  route  and  termini  of 
that  railroad,  but  it  was  not  competent  to  annex  by  parol 
any  condition  or  stipulation  to  the  contract.  The  contract 
explicitly  says  that  the  "said  railroad  shall  be  completed,'' 
and  this  can  only  mean  the  railroad  designated  in  the  instru- 
ment. It  was  not  proper  to  vary  the  contract  by  parol  evi- 
dence that  the  agreement  was,  that  it  should  be  extended  to 
Toledo,  or  that  a  connection  with  railroads  leading  to  that 
city  should  be  secured.  To  permit  this  would  be  to  allow 
the  appellee  to  put  an  important  stipulation  into  the  contract 
by  parol,  and  this  well  settled  principles  prohibit. 

The  fourth  paragraph  of  the  answer  was  clearly  bad,  be- 
cause it  attempted  to  vary  a  written  contract  by  parol. 

The  complaint  is  also  bad,  for  it  does  not  aver  that  the 
designated  railroad  was  ever  completed  to  Decatur.     It  is 
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averred  that  a  narrow  gauge  railroad  was  completed  to  De- 
catur, but  from  what  place  is  not  averred.  This  was  clearly 
insufficient,  for  it  may  be  that  but  a  mile  or  two  was  com- 
pleted, and  this  certainly  would  not  be  a  compliance  with 
the  contract.  As  the  complaint  was  bad  the  appellant  can 
take  no  benefit,  for  a  bad  answer  is  good  enough  for  a  bad 
complaint. 

The  first  error,  and  a  fundamental  one,  was  in  holding  a 
bad  complaint  to  be  good,  and  consequently  the  appellant  is 
not  in  a  situation  to  successfully  complain  of  an  error  in 
overruling  a  demurrer  to  an  answer.  As  he  had  no  sufficient 
complaint  in  the  record,  he  could  not  have  obtained  a  judgment 
in  any  event,  no  matter  what  intermediate  errors  were  com- 
mitted. 

Judgment  affirmed. 

Filed  Feb.  6, 1887 ;  petition  for  a  rehearing  overruled  April  6, 1887. 
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The  Continental  Insurance  Company  v,  Jachnichen. 

Insurance. — Action  on  Poliey, — Defence  that  Assured  Purposely  Destroyed 
Brcperty  to  D^raud  Company. —  Preponderance  of  Evidence, —  Beasonable 
DouhL — Inetruetion. — Where,  in  an  action  upon  a  policy  of  insurance,  it 
is  answered  that  the  assured  purposely  burned  the  property  with  the 
intent  to  defraud  the  insurance  company,  it  is  sufficient  to  establish 
such  defence  by  a  preponderance  of  the  evidence,  and  an  instruction 
that  its  truth  must  be  established  beyond  a  reasonable  doubt  is  erro- 
neous. 

From  the  Ripley  Circuit  Court. 

/.  0.  OravenSy  A.  Stockinger  and  J.  W.  Gordon,  for  appel- 
lant. 

/.  G.  Berkshue  and  /,  L.  Benham,  for  appellee. 
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Mitchell,  J. — Jachaichen  sued  the  Continental  Insur- 
ance Company  upon  a  policy  of  insurance,  to  recover  the 
value  of  a  barn  and  its  contents,  which  the  complaint  alleged 
were  covered  by  the  policy,  and  which  were  alleged  to  have 
been  destroyed  by  a  fire,  of  unknown  origin,  in  September, 
1884. 

Among  other  defences,  the  company  answered  that  the  as- 
sured had  himself  purposely  burned  the  property  witl^  the 
intent  to  defraud  the  insurance  company. 

The  plaintiff  below  recovered.  The  only  question  pre- 
sented by  the  record,  which,  in  view  of  the  defective  condi- 
tion of  the  bill  of  exceptions  purporting  to  contain  the  evi^ 
dence,  can  be  examined  on  this  appeal,  involves  the  propriety 
of  an  instruction  given  by  the  court  at  the  trial. 

In  its  fifth  charge  the  court  told  the  jury,  that  in  order  to 
maintain  the  defence,  that  the  plaintiff  had  himself  purposely 
destroyed  the  property  for  which  he  was  seeking  to  recover,, 
with  intent  to  defraud  the  company,  the  latter  must  establish 
the  truth  of  such  defence  beyond  a  reasonable  doubt. 

In  support  of  the  charge  thus  given,  it  is  contended,  in 
effect,  that  the  defence  relied  on  imputes  to  the  plaintiff  the 
crime  of  arson ;  that  when  a  crime  is  thus  specifically  charged^ 
whether  it  be  in  a  civil  or  criminal  action,  the  rule  is  appli- 
cable, that  before  the  issue  can  be  found  against  the  party 
thus  charged,  the  evidence  must  be  of  such  weight  and  cer« 
tainty  as  to  exclude  all  reasonable  doubt  of  the  truth  of  the 
charge  made. 

The  question  presented  has  been  the  subject  of  much  dis- 
cussion in  the  reported  cases,  as  well  as  by  writers  upon  the 
law  of  evidence. 

The  statute  regulating  criminal  procedure  requires  that 
where  there  is  a  reasonable  doubt  of  the  defendant's  guilt,  he 
must  be  acquitted.  The  rule  which  demands  greater  cer- 
tainty and  weight  of  proof  in  criminal  than  is  required  in 
civil  cases,  has  its  foundation  in  the  tender  regard  in  which, 
the  law  holds  the  life  and  liberty  of  the  subject. 
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It  had  its  origin^  and  was  moulded  into  form  and  consist- 
ency, when  the  penal  code  of  England  visited  upon  oSences 
of  a  comparatively  trivial  character  the  most  harsh  and  cruel 
punishments.  To  mitigate  the  rigorof  acode  sometimes  ad- 
ministered with  severity,  humane  judges  engrafted  upon  the 
<?ommon  law  the  rule  that  no  one  should  be  convicted  of  a 
^rime  which  affected  life  or  liberty,  until  his  guilt  was  estab- 
lished with  such  a  degree  of  certainty  as  to  exclude  every 
reasonable  doubt.  Having  grown  up  out  of  the  humanity 
of  the  law,  the  rule  is  very  properly  retained  in  criminal 
cases,  even  after  the  reasons  for  it  have  in  a  great  measure 
ceased  to  exist.  Indeed,  there  is  little  of  any  rule  whose  origin, 
however  remote,  is  found  in  the  source  whence  this  rule  came, 
which  should  either  be  dissipated  or  obscured  in  the  admin- 
istration of  the  law.  The  consequences  of  a  mistake,  when 
life  and  liberty  are  involved,  are  so  overwhelming  and  irrep- 
arable that  the  integrity  of  the  rule  which  requires  a  greater 
degree  of  certainty  and  caution  in  such  a  case,  before  coming 
to  a  conclusion,  than  in  a  case  which  affects  property  merely, 
should  be  steadily  maintained  and  intelligently  applied.  This 
can  only  be  done  by  limiting  it  to  the  class  of  cases  which 
called  it  into  being.  To  extend  it,  is  to  render  it  obscure, 
and  dissipate  its  benign  effect,  in  the  cases  where  its  benefits 
<^lH)uld  be  fully  realized. 

In  some  exceptional  cases,  the  doctrine  that  where  a  crim- 
inal act  is  charged  in  a  civil  action,  the  crime  imputed  must 
be  established  beyond  a  reasonable  doubt,  has  gained  recog- 
nition, notably  in  cases  of  libel  and  slander,  when  the  de- 
fendant undertook  to  justify  the  uttering  or  publishing  of 
that  which  amounted  to  a  felony,  and  in  cases  where  the 
action  involved  the  burning  of  property  under  circumstances 
which  amounted  to  arson.  The  rule  was  first  extended  to 
cases  of  libel  and  slander  in  England.  The  reason  for  the 
extension  of  the  rule  there  was,  that  if,  upon  the  trial  of  a 
plea  of  justification  of  a  charge  which  imputed  a  felony,  the 
defendant  proved  the  plea,  the  plaintiff  was  subject  to  be  put 
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upon  trial  for  the  felony  proved,  without  the  intervention  of 
a  grand  jury.  The  verdict  in  such  a  case  was  equivalent  to 
an  indictment  of  the  plaintiff.  Cooh  v.  Fiddj  3  Esp.  133; 
2  Hale,  star  p.  150 ;  1  Chitty  Crim.  Law,  164';  Polston  v.  See, 
54  Mo.  291,  298;  Ellis  v.  Buzzelly  60  Maine,  209. 

No  such  reason  ever  existed  in  this  country  for  the  appli- 
cation of  the  rule,  and  it  may,  therefore,  be  said,  it  has  been 
applied  without  any  adequate  reason.  It  may  well  be  doubted 
whether  its  application  can  be  supported  upon  principle,  not- 
withstanding the  precedents  in  its  favor. 

In  the  case  last  cited,  speaking  of  the  rule  as  applicable  to 
a  case  of  slander,  the  Supreme  Court  of  Maine  says :  "  But 
we  think  it  time  to  limit  the  application  of  a  rule  which  was 
originally  adopted  infavorem  vitce  in  the  days  of  a  sanguinary 
penal  code,  to  cases  arising  on  the  criminal  docket,  and  no 
longer  to  suffer  it  to  obstruct  or  encumber  the  action  of 
juries  in  civil  suits  sounding  only  in  damages." 

Leaving  the  subject  so  far  as  it  relates  to  cases  of  slander 
and  libel  for  further  examination,  when  such  a  case  arises,  it 
is  only  proper  to  add  here,  that  the  current  of  modern  au- 
thority tends  strongly  in  the  direction  indicated  by  the  Su- 
preme Court  of  Maine,  in  Ellis  v.  Buzzell,  supra.  10  Am. 
L.  Rev.  642. 

In  respect  to  other  civil  actions,  in  which  the  commission 
of  a  crime  is  in  issue,  Campbell,  J.,  disposed  of  the  whole 
subject  in  the  following  terse  declaration :  ^^  There  is  no  rule 
of  evidence  which  requires  a  greater  preponderance  of  proof 
to  authorize  a  verdict  in  one  civil  action  than  in  another,  by 
reason  of  the  peculiar  questions  involved.  *  *  *  There 
is  no  rule  of  law  which  adopts  any  sliding  scale  of  belief  in 
civil  controversies."  Elliott  v.  VanBuren,  33  Mich.  49  (20 
Am.  R.  668).  So,  in  the  case  of  Gordon  v.  Parmelee,  15 
Gray,  413,  Dewey,  J.,  said:  "It  is  better  that  the  rule  be 
uniform  in  all  civil  cases,  leaving  the  instruction  ^  that  the 
jury  must  be  satisfied  of  the  guilt  of  the  party  beyond  a 
reasonable  doubt'  to  apply  solely  to  criminal  cases." 
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As  a  matter  of  course,  when  an  infamous  charge  is  preferred, 
whether  it  be  in  a  civil  or  criminal  case,  tlie  same  presump- 
tions of  innocence  attach  in  favor  of  the  party  assailed,  and 
doubtless  the  jury  sliould  scrutinize  the  evidence  with  greater 
caution  before  coming  to  a  conclusion  in  favor  of  guilt;  but, 
as  is  said  by  a  learned  author,  "In  civil  issues  the  result 
should  follow  the  preponderance  of  evidence,  even  though 
the  result  imputes  crime."     Wharton  Ev.,  section  1246. 

The  rule  that  a  preponderance  of  the  evidence  is  all  that 
is  necessary  to  maintain  the  affirmative  of  the  issue  in  a  civil 
case,  is  not  vitiated  by  directing  the  attention  of  the  jury  to 
the  nature  of  the  issue,  and  to  the  presumption  of  innocence 
where  a  crime  is  charged,  nor  by  reminding  them  that  more 
evidence  is  required  to  create  a  preponderance  and  establish 
guilt  over  such  presumption,  than  is  required  where  no  such 
presumption  obtains.  To  create  a  preponderance,  the  evi- 
dence must  overcome  the  opposing  presumptions,  as  well  as 
the  opposing  evidence.  Decker  v.  Somerset  M.  F,  Ins,  Co.,  66 
Maine,  406;  Lyon  v.  Fleahmany  34  Ohio  St.  151. 

In  proportion  as  the  crime  imputed  is  heinous  and  unnat- 
ural, the  presumption  of  innocence  grows  stronger  and  more 
abiding,  and  until  such  presumption  and  all  countervailing 
evidence  are  overborne  with  satisfactory  evidence  of  guilt,  it 
can  not  be  said  there  is  a  preponderance  against  the  party  ac- 
cused. But  the  preponderance  may  outweigh  the  presuni])- 
tion  of  innocence,  and  all  the  evidence  sustaining  the  pre- 
sumption. 

Some  of  the  text- writers,  and  several  of  the  earlier  rej)orted 
cases,  approve  the  doctrine,  that  where  a  criminal  act  is 
charged,  even  in  a  civil  action,  other  than  slander  or  libel, 
the  charge  must  be  established  beyond  a  reasonable  doubt,  be- 
fore a  recovery  can  be  had,  by  the  party  making  the  charge. 
2  Greenl.  Ev.,  section  408 ;  Taylor  Ev.,  sec.  97a ;  2  Bishop 
Mar.  &  Div.,  section  644;  Thurtell  v.  Beaumont,  1  Bing. 
339 ;  Barton  v.  Thompson,  46  Iowa,  30;  Lexington  Ins,  Co. 
V.  Paver,  16  Ohio,  324;  McConnel  v.  Delaware  M.  8.  Ins, 
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Co.,  18  111.  228;  Thayer  v.  Boyle,  30  Maine,  475;  Kam  v. 
Hibernia  Ins.  Co.,  38  N.  J.  441  (20  Am.  R.  409). 

The  more  recent  authorities  are,  however,  decidedly  adverse 
to  this  view. 

In  the  case  o{  Barton  v.  Thompson,  supra,  the  rule  applied 
by  the  learned  judge  below  was  distinctly  sanctioned  by  the 
Supreme  Court  of  Iowa.  The  same  learned  court,  constrained 
by  the  weight  of  authority,  expressly  overruled  Barton  v. 
Thompsonj  supra,  in  the  more  recent  case  of  Welch  v.  Jugen- 
heimer,  56  Iowa,  11.  So,  also,  the  Supreme  Court  of  New 
Jersey,  in  Kane  v.  Hibernia  Ins.  Co.,  supra,  following  the 
authority  of  Greenleaf,  and  the  libel  and  slander  cases, 
adopted  the  rule  contended  for  by  the  appellee.  Upon  an 
exhaustive  review  of  the  same  subject,  the  Court  of  Ap- 
peals in  New  Jersey  overruled  the  former  decision, in  Kaiie 
v.  Hibernia  Lis.  Co.,  39  N.  J.  697  (23  Am.  R.  239).  In 
this  last  case,  some  of  the  judges  undertook  to  maintain  a 
distinction  between  cases  sucli  as  this,  and  cases  of  libel  and 
slander ;  while  others  refused  their  assent  to  the  attempted 
distinction,  apparently  by  favoring  the  abrogation  of  the  rule 
in  all  civil  cases.  Indeed,  so  far  as  we  have  observed,  all  the 
courts  which,  in  some  of  the  earlier  cases,  applied  the  rule  un- 
der consideration  to  civil  actions,  have  more  latterly  receded 
from  their  former  holdings  in  that  regard.  Jones  v.  Greaves, 
26  Ohio  St.  2  (20  Am.  R.  752)  ;  Lyon  v.  Fleahman,  supra; 
Bla^ser  v.  Milwaukee,  etc.,  Ins.  Co.,  37  Wis.  31  (19  Am.  R. 
747) ;  Marshall  v.  Thames  Ins.  Co.,  43  Mo.  586 ;  Rothschild 
v.  American  Cent.  Ins.  Co.,  62  Mo.  356;  Schmidt  v.  New 
York,  etc.,  Ins.,  Co.,  1  Gray,  529 ;  Bissell  v.  Wert,  35  Ind. 
54;  Scott  V.  Home  Ins.  Co.,  1  Dillon,  105;  Cooley  Torts,  p. 
208  ;  May  Ins.,  section  583. 

It  may,  therefore,  be  considered  as  established,  that  in  civil 
actions  of  this  class,  the  rights  of  the  parties  are  to  be  dt^ 
termined  by  a  preponderance  of  the  evidence.  Being  a  civil 
action,  it  is  subject  to  all  the  rules  which  belong  to  actions 
of  that  class,  without  regard  to  the  fact,  that  the  matter  in 
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issue  may  involve  the  imputation  of  a  crime.  This  applies 
ai>  well  to  the  admissibility  of  evidence  in  respect  to  the  char- 
acter of  the  parties,  as  to  all  the  other  distinctions  between 
civil  and  eriminal  actions.  Welch  v.  Jugenheimer,  supra  (41 
Am.  R.  77) ;  Barton  v.  Thompson,  supra  (41  Am.  R.  119) ; 
Gebhari  v.  Burkett,  57  Ind.  378  (26  Am.  R.  61),  and  cases 
oited. 

Judgment  reversed,  with  costs. 

Filed  Mareh  9,  1887. 


No.  11,611.  

no    «l 
Towle,  Trustee,  v.  Brown,  Auditor,  et  al.  11LJ29I 

Township. — Creaticn  of  New  Township, — Division  of  Funds, — Where  a  new 
township  is  created  hj  a  division  of  the  territory  of  an  existing  town- 
ship, the  former  is  entitled  to  an  equitable  division  of  the  funds  belong- 
ing, or  to  be  apportioned,  to  the  township  as  originally  constituted; 
and  if  there  are  no  debts  to  be  provided  for,  the  new  township  should 
receive  its  proportionate  share  of  the  civil  township  fund,  based  on  the 
amount  of  taxable  property  located  within  its  territory,  and  the  number 
of  taxpayers  therein,  upon  whom  a  poll  tax  has  been  assessed,  and  tlie 
special  school  revenue  and  tuition  fund  should  be  apportioned  upon  the 
basis  of  the  enumeration  of  school  children  residing  in  the  territory 
constituting  sach  new  township. 

From  the  Lake  Circuit  Court. 
J.  B.  Peterson,  for  appellant. 
J,  W.  Youche,  for  appellees. 

NiBLACK,  J. — This  was  a  suit  by  Marcus  M.  Towle,  as 
trustee  of  North  township,  in  the  county  of  Lake,  in  this 
State,  against  John  Brown,  as  auditor,  and  William  Krim- 
bill,  as  treasurer,  of  the  same  county,  to  restrain  Brown  from 
issuing  his  warrant  in  favor  of  Frederick  Shoenaman,  as  trus- 
VoL.  110.— 5 
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tee  of  Calumet  township,  of  said  county,  and  Krimbill  fronx 
paying  over  to  him  an  aggregate  sum  of  money,  alleged  to 
be  in  the  county  treasury  and  to  belong  to  the  said  township 
of  North. 

A  temporary  restraining  order  was  granted,  but  at  the  final 
hearing  that  order  was  dissolved,  and  final  judgment  was 
awarded  against  the  plaintiff. 

There  was  no  controversy  as  to  the  facts  upon  which  the 
plaintiff's  claim  to  the  money  in  dispute  rested. 

It  was  shown  at  the  hearing,  that,  after  his  June  settle- 
ment with  the  board  of  commissioners,  that  is  to  say,  on  the 
13th  day  of  June,  1883,  there  remained  in  the  hands  of 
Krimbill,  as  county  treasurer,  the  gross  sum  of  $12,012.43 
which  would  have  been  conceded  as  belonging  to  North  town- 
ship if  no  question  had  arisen  concerning  the  same  on  account 
of  a  then  recent  division  of  such  township ;  that  on  that  day 
Brown,  as  auditor,  drew  a  warrant  on  Krimbill,  as  treasurer, 
in  favor  of 'Towle,  as  trustee  of  his  township,  for  the  sum  of 
§6,322.64,  and,  upon  demand,  refused  to  issue  such  a  war- 
rant for  a  larger  sum  ;  that  the  amount  so  drawn  for  by  said 
warrant  was  paid  by  Krimbill;  that  for  the  remainder  of 
said  gross  sum  of  $12,012.43,  Brown  told  Towle  at  the  time 
he  intended  to  draw  a  warrant  upon  Krimbill,  in  favor  of 
Shoenaman,  as  trustee  of  the  township  of  Calumet,  as  stated. 

It  was  further  shown  that,  at  the  March  term,  1883,  of  the 
board  of  commissioners  of  the  county.  North  township  was^ 
divided,  and  that,  out  of  the  territory  struck  off  by  a  divi- 
sion  line,  with  small  parts  taken  from  two  other  townships 
added,  a  new  township  was  formed  under  the  name  of  Calu- 
met township ;  that  Shoenaman  had  become  trustee  of  such 
new  township;  that,  on  the  second  Monday  in  June,  1883 
(which  was  after  Krimbill  had  made  his  annual  settlement 
with  the  county  commissioners  in  June  of  that  year).  Brown, 
in  his  capacity  as  auditor,  proceeded  to  apportion  to  the  sev- 
eral townships  of  the  county  the  gross  amount  of  the  civil 
township  funds  due  each  according  to  the  law,  as  he  construed 
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itj  governing  such  apportionment;  that  of  the  several  civil 
township  funds  realized  from  taxes  assessed  in  June,  1882,  in 
the  name,  and  under  the  authority  of,  North  township,  he  ap- 
portioned to  Calumet  township  a  proportion  based  upon  the 
amount  of  taxable  property  located  in  the  territory  taken 
from  North  township,  and  the  number  of  taxpayers  residing 
upon  such  territory  upon  whom  a  poll  tax  was  assessed ;  that 
Brown  at  the  same  time  apportioned  to  Calumet  township  a 
proportion  of  the  special  school  revenue  and  of  the  tuition 
fund  for  common  school  purposes  to  w^hich  North  township 
would,  without  question,  have  been  entitled  if  there  had  been 
no  division  of  such  township ;  that  such  apportionment  of 
school  funds  was  made  upon  the  basis  of  the  enumeration  of 
school  children  residing  upon  the  territory  of  Calumet  town- 
ship which  had  been  cut  off  from  North  township ;  that  the 
sum  for  which  Brown  drew  his  warrant  in  favor  of  Towle 
upon  Krimbill  constituted  the  gross  amount  remaining  to 
North  township  after  deducting  from  the  sum  of  $12,012.43, 
herein  above  named,  the  several  amounts  apportioned  as 
above  to  Calumet  township ;  that  North  township  had  not, 
by  the  contracting  of  debts  or  otherwise,  anticipated  the 
expenditure  of  any  of  the  money  so  apportioned  to  Caluniet 
township/ 

The  contention  on  the  part  of  Towle,  the  plaintiff  below 
and  the  appellant  here,  is,  that,  in  the  absence  of  any  statutory 
provision  on  the  subject.  North  township  was  not  deprived 
of  any  of  its  property  rights  by  the  organization  of  a  new 
township  out  of  a  part  of  its  territory,  and  that,  consequently, 
it  was  entitled  to  the  exclusive  use  and  control  of  all  the 
revenues  derived  from  taxes  assessed  in  its  name,  and  under 
its  authority,  before  such  new  township  was  organized. 

In  the  absence  of  express  legislation,  or  some  constitu- 

,  tional  provision  on  the  subject,  the  general  rule  is,  that  on 

the  division  of  a  township,  or  other  municipal  corporation, 

into  two  separate  townships,  or  corporations,  each  is  entitled 

to  hold  in  severalty  the  public  property  which  falls  within 
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its  territorial  limits.  1  Dillon  Munic.  Corp.,  section  188  (3<) 
ed.) ;  North  Henapstead  v.  Henipstead,  2  Wend.  109 ;  School 
Tp.  of  Allen  v.  Sc/iool  Town  of  Macy,  109  Ind.  559. 

But  as  to  money,  choses  in  action,  or  other  kindred  prop- 
erty, in  existence  at  the  time  of  the  division,  the  rule  is  not 
so  well  defined.  In  the  absence  of  an  express  provision  as 
to  that  class  of  property,  the  respective  claims  of  the  two 
corporations  become  a  matter  oJ*  equity  jurisdiction,  and 
must  be  adjusted  upon  equitable  principles.  1  Dillon,  supra, 
sections  173,  186,  189;  Zartnian  v.  State,  ex  rel.,  109  Ind. 
360;  Mount  Pleasant  v.  Beckwith,  100  U.  S.  614. 

In  the  case  of  Johnson  v.  Smith,  64  Ind.  275,  it  was  held 
that,  as  applicable  to  the  different  classes  of  common  school 
funds,  equitable  principles  required  that  a  newly  incorporated 
town,  formed  within  the  boundaries  of  a  school  township, 
should  be  entitled  to  receive  a  proportionate  share  of  such 
funds  based  upon  the  enumeration  of  school  children  resid- 
ing within  the  respective  limits  of  the  two  corporations,  and 
the  doctrine  of  that  case  has  become  an  accepted  rule  of  de- 
cision in  this  court.  Applying  the  equitable  principles  thus 
recognized  to  the  unexpended  funds  of  a  civil  township,  and 
to  cases  in  which  there  are  no  debts  to  be  provided  for,  as 
in  this  case,  the  obvious  conclusion  is  that  Calumet  town- 
ship was,  when  it  became  fully  organized,  entitled  to  receive 
a  proportionate  share  of  the  various  funds  standing  to  the 
credit  of  North  township,  upon  the  basis  adopted  by  Brown 
in  making  an  apportionment  of  such  funds  between  the  two 
townships,  and  that,  in  consequence,  the  circuit  court  did  not 
err  in  refusing  to  restrain  the  payment  of  the  several  amounts 
of  such  funds,  so  apportioned  to  Calumet  township,  to  Shoe- 
naman  as  its  trustee. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  8,  1887. 
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No.  11,607. 

D£8SAR  V.  Kino  et  al.  iio~e9 

150    475 
150    479 

Beplevin  ^IlUm.— Remedy  ofy  Against  Judgment   D^endantB.-- Execution, — 

PrineijxU  and  Surety. — Where  the  replevin  bail  has  been  compelled  to 
pay  the  jadgment,  he  may  have  execution  thereon  against  all  the  judg- 
ment defendants,  and  may  enforce  the  collection  thereof  against  one 
who  is  surety  of  the  other  defendants  in  the  jadgment,  though  he  may 
have  known  of  such  suretyship  at  the  time  he  became  replevin  bail, 
unless  it  appear  that  the  surety  objected  to  any  stay  of  execution 
thereon  at  the  time  judgment  was  rendered. 

From  the  Marion  Superior  Court. 

/.  T,  Z>y€,  for  appellant. 

W,  Morrow,  R,  N,  Lamb  and  A.  L,  Mason,  for  appellees. 

HowK,  J. — By  a  proper  assignment  of  error  here,  appel- 
lant Dessar,  the  plaintiJST  below,  has  brought  before  this  court 
the  errors  assigned  by  appellees  in  the  general  term  of  the 
court  below.     Among  these  latter  errors  was  the  followihg : 

^'Second.  The  court  at  special  term  erred  in  its  conclusions 
of  law  upon  the  facts  found  by  the  court.'' 

Upon  this  error  alone  the  general  term  reversed  the  judg- 
ment of  the  court  at  special  term,  and  remanded  the  cause, 
with  instructions  to  the  special  term  to  render  judgment  upon 
the  facts  found  in  favor  of  appellees,  the  defendants  below. 
From  the  judgment  of  the  general  term  appellant  prosecutes 
this  appeal,  and  presents  for  our  decisipn  this  single  ques- 
tion :  Did  the  court  at  special  term  err  in  its  conclusions  of 
law  upon  its  special  finding  of  facts  ? 

The  facts  specially  found  by  the  court  at  special  term  were 
substantially  as  follows  : 

''First.  On  the  10th  day  of  November,  1871,  the  Mer- 
chants National  Bank  of  Indianapolis  recovered  judgment 
in  the  superior  court  of  Marion  county  against  Reuben  D. 
Rich,  Daniel  C.  Rich,  Abijah  Rich  and  the  plaintiff,  Joseph 
B.  Dessar,  for  the  sum  of  $1,065.65,  and  costs. 

''Second,    The  note  upon  which  said  judgment  was  obtained 
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was  given  in  consideration  of  the  sale  of  a  dairy  from  Joseph 
B.  Dessar  to  Daniel  C.  Rich.  Dessar  was  payee  of  the  note 
and  endorsed  the  same  to  the  bank^  and  stood  in  the  rela- 
tion of  an  endorser  and  surety  on  said  note.  Afterwards, 
after  the  stock  of  the  dairy  had  been  partially  changed  or 
consumed,  Rich  sold  the  dairy  back  to  Dessar,  but  it  was 
agreed  at  the  time  of  such  resale,  that  Rich  should  pay  said 
note,  which  was  then  held  by  the  bank ;  and  aflier  such  resale 
Rich  did  renew  the  note  by  executing  his  own  note  to  the 
bank,  without  the  endorsement  of  Dessar,  the  latter  having 
refused  to  endorse  the  same.  The  ban^  did  not  surrender 
the  original  note  upon  which  Dessar  was  surety,  but  aft«iv 
wards  brought  suit  upon  the  same  and  obtained  judgment,  as 
above  stated. 

^' Third.  The  question  of  suretyship  was  not  tried  in  the 
suit  of  the  bank  against  Rich  and  Dessar,  and  the  judgment 
does  not  disclose  the  relation  of  the  parties  between  them- 
selves. 

^^Fourth,  Dessar  lived  in  Marion  county  and  owned  no 
property  in  Wayne  county.  Rich  lived  in  Wayne  county 
and  owned  property  there,  out  of  which  the  execution,  or  a 
part  thereof,  could  have  been  made.  Execution  was  issued 
to  the  sheriff  of  Wayne  county,  who  was  proceeding  to  make 
the  money  from  the  estate  of  Rich,  when  the  latter  procured 
King  to' become  replevin  bail,  solely  at  the  request  of  Rich 
,and  for  the  benefit  &nd  convenience  of  Rich,  and  without  the 
consent  or  knowledge  of  Dessar. 

^'Fifth.  King,  at  the  time  of  becoming  replevin  bail  for 
Rich,  knew  that  Dessar  lived  in  Marion  county,  and  that  he 
had  no  property  subject  to  execution  in  Wayne  county,  and 
knew  that  the  sheriff  was  about  to  levy  the  execution  upon 
the  property  of  Rich  in  Wayne  county,  and  stayed  the  exe- 
cution in  order  to  prevent  such  levy  upon  the  property  of 
Rich.  He  also  knew  that  the  note,  upon  which  the  judg- 
ment was  recovered,  was  given  by  Rich  to  Dessar,  in  consid- 
eration of  the  sale  of  a  dairy  by  Dessar  to  Rich,  and  that 
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Dessar  had  endorsed  the  note  and  stood  in  the  relation  of  en- 
dorser and  surety  on  said  note  to  the  Merchants  National 
Bank^and  that  the  bank  had  brought  suit  and  obtained  judg- 
ment upon  the  same.  He  made  no  inquiries  of  Dessar,  or 
of  any  one  authorized  to  act  for  Dessar,  and  did  nOt  under- 
stand that  he  was  becoming  replevin  bail  at  the  request  or 
instance,  or  with  the  consent  or  knowledge,  or  for  the  benefit 
•of  Dessar,  but  solely  at  the  instance  and  for  the  protection 
of  Rich. 

"SiarfA.  At  the  expiration  of  the  stay,  Rich  had  disposed 
of  his  property,  so  that  the  judgment  could  not  be  made  out 
of  the  same.  King  afterwards  paid  the  judgment  under  an 
<^xecutiotn  issued  to  the  sheriff  of  Wayne  county,  and  now 
has  caused  a  new  execution  to  be  issued,  for  his  benefit,  to  the 
ijiheriff  of  Marion  county,  which  he  seeks  to  levy  upon  the 
property  of  Joseph  B.  Dessar." 

Upon  the  foregoing  facts  the  court  stated  the  following 
<?onclusions  of  law : 

"  1.  King  being  chargeable  with  notice  of  the  fact  that 
Dessar  was  surety  for  Rich,  and  having  stayed  the  judgment 
solely  at  the  request  and  for  the  benefit  of  Rich,  and  with- 
out the  knowledge  or  consent  of  Dessar,  and  having  thus 
■enabled  Rich,  the  principal  debtor,  to  gain  an  extension  of 
time  and  defeat  the  collection  of  the  judgment  against  him, 
ho.  King,  has  no  right  to  enforce  the  collection  of  said  judg- 
ment of  Dessar. 

^'  2.  Dessar  being  only  surety  of  Rich,  King,  by  staying 
the  judgment  at  the  request  and  for  the  benefit  of  the  princi- 
pal, Rich,  without  the  knowledge  or  consent  of  Dessar, 
acquired  no  rights  as  surety  of  Dessar." 

The  fundamental  question  for  decision,  in  this  case,  may 
be  thus  stated:  Did  the  trial  court  err  in  its  conclusions  of 
law  upon  the  foregoing  facts  found  by  the  court?  The  gen- 
<*ral  term  of  the  court  below  answered  this  question  in  the 
affirmative,  and  reversed  the  judixment  at  special  term,  ren- 
dered upon  and  in  accordance  with  such  conclusions  of  law. 
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This  case  is  now  before  this  court  for  the  second  time.  On 
the  former  appeal,  the  opinion  and  decision  of  this  court  are 
reported  under  the  title  of  lieissner  v.  Dessar,  80  Ind.  307. 
It  was  there  held,  that  when  the  replevin  bail  has  been  com- 
pelled to  pay  the  judgment,  he  may  have  execution  thereon 
against  all  the  judgment  defendants,  and  may  enforce  the 
collection  thereof  against  one  who  is  surety  of  the  other  de- 
fendants in  the  judgment,  though  he  may  have  known  of 
such  suretyship  at  the  time  he  became  replevin  bail,  unless 
it  appear  that  the  surety  objected,  at  the  time  the  judgment 
was  rendered,  to  any  stay  of  execution  thereon.  The  court 
there  said:  "Now,  if  he  was  only  surety  in  the  judgment, 
and  had  any  objections  to  its  being  stayed  or  replevied,  sec- 
tion 430  of  the  code,  2  R.  S.  1876,  p.  205,''  (section  700,  R. 
8. 1881,)  "  furnished  him  ample  means  for  making  his  objec- 
tiong  known ;  and,  under  it,  it  was  his  duty  to  have  the  record 
show  that  he  was  surety,  and  that  he  objected  to  any  stay  of 
execution  thereon.  State  v.  WilliamSf  2  Ind.  175;  Laiclla 
v.  Loveless,  40  Ind.  211 ;  Hogshead  v.  Willianis,  55  Ind.  145, 
If  he  failed  to  do  this,  and  caused  the  execution  to  be  sent 
there,"  (to  Wayne  county,)  "  without  any  notice  that  he  was 
surety,  or  that  he  had  any  objections  to  the  judgment  being 
replevied,  he  thereby  tacitly  authorized  the  other  judgment 
defendants,  in  Wayne  county,  to  procure  the  same  to  be  re- 
plevied, as  they  lawfully  might  under  the  statute,  and  the 
replevin  bail  had  a  right  to  consider  him  [Dessar]  as  a  prin- 
cipal in  the  judgment.  But  whether  King,  at  the  time  he 
replevied  the  judgment,  did  or  did  not  know  that  Dessar  was 
surety,  it  is  very  certain  that,  by  his  replevying  it,  he  did 
not  release  Dessar  from  his  liability  to  pay  it.  *  *  When 
King  replevied  the  judgment,  he  did  so  for  the  use  and 
benefit  of  all  the  judgment  defendants,  and  when  ho  paid  the 
amount  to  the  execution  plaintiff,  it  was  a  compulsory  pay- 
ment, and  he  had  a  right  to  his  statutory  remedy  of  a  new 
execution  against  each  and  all  of  the  judgment  defendants.^* 
Section  1214,  R.  S.  1881. 
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We  have  quoted  more  liberally  from  our  opinion  on  the 
former  appeal,  than  we  would  have  found  it  necessary  to  do, 
if  the  syllabus  of  the  ease  had  fairly  indicated  the  points 
decided  therein.  What  we  have  quoted  from  that  opinion, 
we  think,  contains  a  fair  statement  of  the  law  applicable  to 
the  question  under  consideration,  and  certainly  it  states  the 
law  governing  this  case.  It  will  be  observed,  that  the  court 
at  special  term  failed  to  find,  as  facts,  that  at  the  time  the 
bank  recovered  its  judgment,  or  at  any  other  time  prior  to 
King^s  becoming  replevin  bail,  Dessar  had  caused  the  ques- 
tion of  his  suretyship  to  be  tried  and  determined,  or  that  he 
had  objected,  at  the  time  of  the  rendition  of  such  judgment, 
to  any  stay  of  execution  thereon.  In  the  absence  and  for 
the  want  of  these  facts  in  the  special  finding  of  fiicts,  the 
trial  court  clearly  erred,  we  think,  in  its  conclusions  of  law. 

It  follows  of  necessity,  as  it  seems  to  us,  that  the  general 
term  of  the  court  below  did  not  err  in  reversing  the  judg- 
ment at  special  term,  and  remanding  the  cause  with  instruc- 
tions to  render  judgment,  upon  the  facts  specially  found,  in 
favor  of  appellees,  the  defendants  below.  Whether  the  gen- 
eral term  erred  in  reversing  the  judgment  of  the  court  at 
special  term,  for  error  in  its  conclusions  of  law  upon  the 
facts  found,  is  the  only  question  which  the  appellant  has  pre- 
sented, or  could  present,  for  decision  here  by  his  appeal  to 
this  court.  What  we  decide  is,  that  the  general  term  did  not 
err  in  reversing  the  judgment  of  the  court  at  special  term. 

The  judgment  of  the  general  term  is  affirmed,  with  costs. 

EllioIT,  C.  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Feb.  25, 1887. 
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White  et  al.  v.  Mann. 
Xo.  12,518. 

White  et  al.  v.  Ma^s^n. 

Parent  and  Child. — LiabUUy  of  Father  for  Debt  of  ChUd.— Burden  of  Proof 
— A  father  is  not  liable  for  a  debt  contracled  by  a  son  or  daughter, 
residing  with  him,  unless  circumstances  show  an  authority  actually 
given,  or  legally  to  be  inferred,  and  the  burden  of  proving  such  authority 
is  upon  the  party  seeking  to  hold  him  liable. 

From  the  Floyd  Circuit  Court. 
/.  H.  Stotsenburgy  for  appellants. 
A,  Bowling,  for  appellee. 

Elliott,  C.  J. — The  appellants  seek  to  recover  the  value 
of  various  articles  of  apparel  furnished  to  the  appellee's 
daughter.  It  appears  from  the  evidence  that  the  daughter 
of  the  appellee  was  over  twenty -one  years  of  age ;  that  she 
lived  with  her  father  at  the  time  the  goods  were  purchased; 
that  she  had  long  lived  with  him;  that  the  appellants  were 
engaged  in  the  business  of  selling  dry  goods,  and  at  the 
daughter's  request  the  goods  bought  by  her  were  charged  to 
her  father.  It  was  also  proved  tliat  she  had,  before  the  pur- 
chase of  the  goods  in  controversy,  bought  goods  and  had 
them  charged  to  her  father,  and  that  he  paid  the  bills  with- 
out objection,  but  the  father  testified  that  he  had  never  had 
any  dealings  with  the  appellants;  that  he  never  authorized 
his  daughter  to  buy  any  goods  of  them ;  that  he  did  not 
know  that  any  bills  were  being  made  for  her,  and  had  never 
authorized  her  mother  or  any  one  else  to  pay  any  bills  for  her. 

The  appellants'  contention  is,  that  the  evidence  entitled 
them  to  a  recovery.  The  law  is  undoubtedly  against  the  ap- 
pellants upon  the  question  of  the  father's  liability  for  goods 
furnished  his  daughter.  It  is  said  in  a  standard  text-book : 
"A  father  is  not  bound  by  the  contracts  or  debts  of  his  son 
or  daughter,  even  for  necessaries,  as  a  rule,  unless  circum- 
stances show  an  authority  actually  given  or  to  Be  legally 
inferred."  Schouler  Domestic  Rel.,  section  241.  This  prin- 
ciple is  recognized  and  enforced  in  the  case  of  Wallace  v.^ 
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Ellis,  42  Ind.  582.  The  case  is,  however,  stronger  against 
the  appellants  than  the  one  referred  to,  for  here  the  appel- 
lee's daughter  was  of  full  age. 

The  question  as  to  whether  the  appellee  made  his  daughter 
his  agent  was  one  of  fact,  and  that  question  having  been  de- 
cided against  the  appellants,  we  must  respect  the  finding  of 
the  trial  court,  for  there  is  evidence  sustaining  it.  The 
burden  was  on  the  appellants  to  establish  the  agency,  if  one 
existed,  and  we  do  not  think  it  can  be  justly  said  that  this 
was  done. 

It  is  evident  that  there  can  be  no  estoppel,  for  there  was 
not  knowledge  on  the  one  side  and  ignorance  on  the  other; 
on  the  contrary,  the  evidence  shows  that  the  appellee  had  no 
knowledge  of  the  purchase  made  by  his  daughter. 

Judgment  affirmed. 

FUed  Feb.  24,  1887. 
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No.  11,805. 

The  Indiana,  Bloomington  and  Western  Railway 
Company  v.  Dailey. 

Pleading. — Demurrer. — Fann. — A  demurrer,  which  reads  as  follows :  "  The 
defendant  demurs  separately  to  the  first,  second,  third,  fourth,  fifth  and 
sixth  paragraphs  of  the  complaint  in  the  above  entitled  cause,  for  tlie 
reason  that  none  of  said  paragraphs  states  facts  sufficient  to  constitute 
a  cause  of  action,"  challenges  the  suflficiency  of  each  of  such  paragraphs 
separately. 

Same. — Clerical  Error. — Merely  clerical  mistakes,  such  as  the  use  of  one 
word  or  one  name  for  another,  where  there  can  be  no  room  for  doubt  as 
to  which  the  pleader  intended  to  use,  will  not  vitiate  a  pleading. 

Same.— Xegligence.— Master  and  Servant.— Ra  ilrwid.— Co- Employees. — Necessaiy 
Averments. — In  an  action  against  a  railroad  company,  by  a  brakeman,  for 
an  injury  occasioned  by  the  gross  negligence  of  the  engineer,  who  was 
his  fellow  servant  engaged  in  the  same  general  business,  a  paragraph  of 
complaint  which  fails  to  aver  that  the  defendant  had  not  exercised  ordi- 
nary care  and  prudence  in  the  employment  of  such  engineer,  or  that  it 
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had  retained  him  in  its  service  after  it  had  received  notice  of  his  negli- 
gence in  the  discliarge  of  his  duties,  is  bad  on  demurrer. 

Same. — In  such  case  an  averment  is  necessary,  that  the  injured  party  did 
not  know,  or  have  the  same  means  of  knowing,  of  the  alleged  negli^ 
gence  or  unskilfulness  of  the  engineer  as  the  defendant. 

Same. — Defective  Appliances, — Knowledge  of  Employee,— A  paragraph  of  com- 
plaint, which  alleges  that  the  plaintiff,  who  was  a  brakeman  on  defend- 
ant's railroad,  was  injured  by  the  negligence  of  the  defendant  in  sup- 
plying the  train  on  which  he  was  briakeraan  with  an  insufficient  coupling- 
pin,  such  defendant  knowing  of  such  defect,  and  continuing  the  use  of 
such  pin  after  knowledge  of  its  dangerous  character,  is  insufficient,  with- 
out an  averment  that  the  plaintiff  did  not  know,  or  have  the  means  of 
knowing,  equally  with  defendant,  of  such  defective  coupling-pin,  and 
of  the  danger  to  defendant's  employees  in  the  use  thereof. 

From  the  Fountain  Circuit  Court. 
C.  W.  Fairbanks  and  T.  F.  Davidson,  for  appellant. 
/.  M.  Thompson,  W.  H.  Thompson,  W.  B.  Herod  and  T.  L. 
Siilwell,  for  appellee. 

HowK,  J. — In  this  case,  appellee  sued  the  appellant  in  a 
complaint  of  six  paragraphs,  to  recover  damages  for  personal 
injuries  sustained  by  him,  as  alleged,  while  ift  appellant^s 
service  as  a  brakeman  on  orfe  of  its  freight  trains.  The  suit 
was  commenced  in  the  Montgomery  Circuit  Court  and  was 
there  put  at  issue  by  appellant's  answer,  in  general  denial. 
On  appellant^s  application,  the  venue  of  the  cause  was  then 
changed  to  the  Fountain  Circuit  Court.  There,  appellee 
withdrew  the  first  paragraph  of  his  complaint,  and  the  issues 
joined  upon  the  remaining  five  paragraphs  were  then  tried 
by  a  jury,  and  a  verdict  was  returned  for  appellant,  the  de- 
fendant below;  but,  on  appellee's  motion,  the  verdict  waa 
set  aside  and  a  new  trial  awarded.  The  second  trial  of  the 
cause  resulted  in  a  verdict  for  appellee,  assessing  his  damages 
in  the  sum  of  $5,000.  Over  appellant's  motions  for  a  venire 
de  novo,  for  judgment  on  the  special  findings  of  the  jury  not- 
withstanding their  general  verdict,  and  for  a  new  trial,  the 
court  rendered  judgment  on  the  general  verdict. 

The  first  error,  of  which  appellant's  counsel  complain  in 
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argument,  is  the  overruling  of  the  demurrer  to  the  several 
paragraphs  of  appellee's  complaint,  remaining  in  the  record. 

The  point  is  made  by  appellee's  counsel  and  earnestly  in- 
sisted upon,  that  appellant's  demurrer  is  to  the  complaint  as 
an  entirety  and  does  not  question  the  sufficiency  of  each  par- 
agraph separately ;  and  that,  therefore,  if  any  one  paragraph 
was  sufficient  to  withstand  the  demurrer,  the  ruling  com- 
plained of  was  correct  and  would  not  authorize  a  reversal 
of  the  judgment  below,  even  though  all  the  other  paragraphs 
were  clearly  bad.  Omitting  the  venue  and  title  of  the  cause, 
appellant's  demurrer  reads  as  follows :  "  The  defendant  de- 
murs separately  to  the  first,  second,  third,  fourth,  fifth  and 
sixth  paragraphs  of  the  plaintiff's  complaint  in  the  above 
entitled  cause,  for  the  reason  that  none  of  said  paragraphs 
states  fitcts  sufficient  to  constitute  a  cause  of  action."  It 
may  be  conceded  that,  in  the  early  decisions  of  this  court 
under  our  civil  code,  demurrers,  very  similar  in  form  to  the 
one  above  quoted,  were  held  to  be  joint  and  not  several  de- 
murrers. But  of  late  years,  in  harmony  with  the  require- 
ments of  section  376,  R.  S.  1881,  that  "  In  the  construction 
of  a  pleading,  for  the  purpose  of  determining  its  effect,  its 
allegations  shall  be  liberally  construed,  with  a  view  to  sub- 
stantial justice  between  the  parties,"  we  have  repeatedly  held, 
and  correctly  so,  we  think,  that  demurrers,  substantially  the 
same  in  form  as  the  one  above  copied,  were  several  as  well 
as  joint,  and  would  call  in  question  the  sufficiency  of  each,  as 
well  as  all,  of  the  paragraphs  of  the  pleadings  to  which  they 
were  addressed.  Stone  v.  State,  ex  rei,  75  Ind.  235 ;  StribUng 
V.  Brougher,  79  Ind.  328 ;   Carver  v.  Carver,  97  Ind.  497. 

In  their  brief  of  this  cause,  appellant's  counsel  first  insist 
that  it  was  error  to  overrule  the  demurrer  to  the  fourth  par- 
agraph of  appellee's  complaint.  In  this  fourth  paragraph, 
the  appellee  alleged  that,  on  the  12th  day  of  October,  1881, 
and  for  a  long  time  theretofore,  he  had  been  in  the  employ- 
ment of  ajipellant,  as  its  brakcraan,  on  its  railroad,  in  Mont- 
gomery county,  Indiana;  that,  on  the  day  last  named,  aj)- 
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pellee  was  injured  and  crippled  for  life,  and  forever  disabled 
from  working  for  a  living,  by  the  gross  negligence  of  appel- 
lant's agent  and  servant,  '*  an  engineer  in  plaintiff's  employ ; " 
that  said  engineer  was  well  known  at  the  time  by  appellant 
to  be  wholly  incompetent  and  reckless,  and  without  prudence 
or  caution  in  the  performance  of  his  duties  as  an  engineer  or 
engine-driver;  that  said  engineer  and  appellee  were  and  had 
been  assigned  to  duty  on  the  same  train,  to  run  and  manage 
the  same,  appellee  as  brakeman  and  coupler,  and  said  engineer 
as  engine-driver  thereof;  that  while  appellee,  in  accordance 
with  his  duties  as  ordered  by  the  proper  conductor  of  such 
train,  was  attempting  to  uncouple  two  of  the  cars  in  such 
train,  in  Montgomery  county,  at  the  time  before  stated,  said 
engineer  suddenly,  and  without  any  warning  or  notice  to  ap- 
pellee, violently  and  with  gross  negligence  of  duty,  backed 
said  train  upon  appellee  and  so  crushed  him  that  he  w'as 
injured  as  aforesaid,  without  any  negligence  of  the  appellee, 
who  was  then  and  there  in  the  just  performance  of  his  duty 
to  appellant.  Wherefore  appellee  was  damaged  in  the  sum 
of  ten  thousand  dollars,  etc. 

It  will  be  observed  that,  in  the  foregoing  paragraph,  ap- 
pellee alleged  that  he  was  injured  "by  the  gross  negligence 
of  defendant's  agent  and  servant,  an  engineer  in  plaintiff's 
employ."  It  is  claimed  by  appellant's  counsel,  that  the  last 
three  w^ords  in  the  allegation  quoted,  to  the  effect  that  the 
engineer,  through  whose  negligence  the  plaintiff  said  that 
he  was  injured,  was  at  the  time  "in  plaintiff's  employ,''  com- 
pletely nullify  and  destroy  the  force  of  the  precedent  state- 
ment that  such  engineer  was  "  defendant's  agent  and  servant.'* 
We  must  decline,  however,  to  adopt  counsel's  view  of  the 
allegation  quoted.  The  use  of  the  word  plaintiff's,  instead 
of  the  word  defendant's,  in  the  closing  statement  of  such 
allegation,  is  so  palpably  a  merely  clerical  error  that  w^e 
would  not  notice  it,  if  appellant's  counsel  did  not  insist  here, 
in  argument,  that  this  clerical  misprision  of  itself  vitiated  the 
fourth  paragraph  of  complaint,  and  rendered  it  bad  on  demur- 
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rer.  Merely  clerical  mistakes,  such  as  the  use  of  one  word  or 
one  name  for  another^  where,  as  in  this  case,  there  is  and  can 
be  no  possible  room  for  doubt  as  to  which  one-of  two  words  or 
names  the  pleader"  intended  to  use,  will  not  and  ought  not  to 
vitiate  the  pleading,  in  any  court,  under  the  statutory  rule 
that  "  its  allegations  shall  be  liberally  construed,  with  a  view 
to  substantial  justice  between  the  parties."  Section  376,  R. 
S.  1881 ;  Landon  v.  White,  101  Ind.  249. 

We  are  of  opinion  that  the  court  clearly  erred  in  overruling 
appellant's  demurrer  to  the  fourth  paragraph  of  appellee's 
complaint,  the  substance  of  which  paragraph  we  have  here- 
tofore given.  It  is  abundantly  shown  by  the  averments  of 
this  paragraph  of  complaint,  that  the  appellee  and  the  name- 
less engineer  in  appellant's  employ,  by  whose  gross  negli- 
gence he  said  that  he  was  injured,  were  fellow  servants  or 
co-employees  of  the  same  common  master,  engaged  in  the 
same  general  business.  In  such  a  case  the  general  rule,  as 
declared  in  many  of  our  decisions,  undoubtedly  is,  that  the 
master  is  not  liable  for  injuries  sustained  by  one  servant  or  em- 
ployee, solely  by  or  through  the  negligence  of  another  servant 
or  employee  of  the  same  master,  engaged  in  the  same  general 
business.  "  Each  employee  engaged  with  others  in  the  ser- 
vice of  a  common  master  takes  upon  himself  the  liability  to 
injury  resulting  from  the  negligence  of  his  co-employees. 
The  hazard  is  incident  to  the  nature  of  the  employment  into 
which  he  enters,  and  in  respect  to  which  the  master  is  not 
an  insurer,  in  the  absence  of  an  express  contract  to  that 
effect.  Nor  is  the  master  liable  by  the  fact,  that  the  em- 
ployee receiving  the  injury  is  inferior  in  grade  of  employ- 
ment to  the  party  by  whose  negligence  the  injury  is  caused, 
if  both  are  employed  in  the  same  general  business,  or  in 
other  words,  *  if  the  services  of  each  in  his  particular  sphere 
or  department  are  directed  to  the  accomplishment  of  the 
same  general  end.'"  (hlumbus,  etc.,  R,  IF.  Co.  v.  Arnold, 
31  Ind.  174.  To  the  same  effect,  substantially,  are  the  fol- 
lowing more  recent  decisions  of  this  court :  Sullivan  v.  Toledoy 
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€tc.y  R.  W.  Co,,  58  Ind.  26 ;  Gorniley  v.  Ohio,  etc.,  R.  W.  Co., 
72  Ind.  31 ;  Pennsylvania  Co,  v.  Dean,  92  Ind.  459 ;  BrazU, 
€tc.,  Co.  V.  Caiil,  98  Ind.  282 ;  Pittsburgh,  etc.,  R.  W.  Co.  v. 
Adanis,  105  Ind.  151. 

In  Lake  Shore,  etc.,  R.  W.  Co.  v.  Stupak,  108  Ind.  1,  a  sim- 
ilar case  to  the  one  under  consideration,  after  stating  the  gen- 
eral rule  in  such  cases  as  we  have  here  stated  it,  the  court 
said:  "Where,  therefore,  as  here,  the  servant  shows  in  his 
complaint  that  the  injury,  for  which  he  sues  the  master,  was 
•caused  or  occasioned  by  the  negligence  of  his  fellow  servant, 
he  must  also  allege  in  his  complaint,  either  that  the  master 
had  not  exercised  ordinary  care  and  prudence  in  the  employ- 
ment of  such  fellow-servant,  or  that  it  had  retained  him  in 
its  service,  after  it  had  received  notice  that  he  was  negligent 
in  the  discharge  of  the  duties  of  his  position.^^ 

It  will  be  readily  seen  from  an  examination  of  the  fourth 
paragraph  of  appellee's  complaint,  the  substance  of  which  we 
have  given,  that  under  the  rules  of  pleading  declared  in  the 
case  last  cited,  and  abundantly  sustained  by  the  authorities 
there  referred  to,  such  fourth  paragraph  of  complaint  is  rad- 
ically and  fatally  defective  in  its  allegations  of  facts,  and  that 
the  demurrer  thereto  ought  to  have  been  sustained.  Appel- 
lee has  nowhere  .averred  in  this  paragraph  of  complaint,  either 
that  appellant  had  not  exercised  ordinary  care  and  prudence 
in  its  employment  of  the  engineer  referred  to  therein,  or  that 
it  had  retained  such  engineer  in  its  service  aft;er  it  had  re- 
ceived notice  that  he  was  negligent  in  the  discharge  of  the 
duties  of  his  position.  For  the  want  of  these  or  similar 
averments  therein,  it  must  be  held,  we  think,  that  the  court 
clearly  erred  in  overruling  appellant's  demurrer  to  the  fourth 
paragraph  of  complaint.  Chapman  v.  Erie  R.  W.  Co.,  55  N. 
Y.  579  ;  Moss  v.  Pacific  R.  R.,  49  Mo.  167  (8  Am.  R.  126) ; 
Blake  v.  Maine  Cent.  R.  R.  Co.,  70  Maine,  60  (35  Am.  R.' 
297) ;  Sullivan  v.  Toledo,  etc.,  R.  W.  Co.,  »upra. 

What  we  have  said,  in  considering  the  sufficiency  of  the 
fourth  paragraph,  applies  with  equal  force  to  the  fifth  para- 
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graph  of  complaint.  In  this  fifth  paragraph  appellee  failed 
to  allege  that  appellant  was  negligent  either  in  its  employ- 
ment of  the  engineer  mentioned  in  such  paragraph,  or  in  its 
retention  of  him  in  its  service  after  it  knew,  or  might  have 
known,  that  be  was  negligent  or  unskilful  in  the  discharge 
of  his  duties  as  such  engineer.  Manifestly,  therefore,  the 
court  below  erred  in  overruling  appellant's  demurrer  to  the 
fifth  paragraph  of  appellee's  complaint.  Lake  Shore,  etc.,  R, 
W,  Co,  V.  Stupaky  supra. 

In  another  point  of  view  and  for  another  reason,  it  must 
be  held,  we  think,  that  the  court  below  erred  in  overruling 
appellant's  demurrers  to  each  of  the  fourth  and  fifth  para- 
graphs of  appellee's  complaint.  It  was  nowhere  averred  in 
either  of  such  paragraphs,  that  appellee  did  not  know,  nor 
have  the  same  means  of  knowing,  of  the  alleged  negligence 
or  unskilfulnessof  the  engineer  mentioned  in  such  paragraphs, 
as  the  appellant  had.  For,  if  appellee  knew,  or  might  have 
known,  of  such  negligence  or  unskilfulness  of  such  engineer, 
he  is  chargeable  with  negligence  in  not  informing  appellant 
thereof;  and  if,  with  such  knowledge  or  means  of  knowledge, 
he  remained  in  appellant's  service,  he  must  be  regarded  as 
assuming  all  the  risks  incident  to  the  negligence  or  unskilful- 
ness of  such  engineer,  unless  he  should  establish  a  reasonable 
excuse  for  remaining  in  such  service.  Wood  Master  and 
Servant,  section  422;  Lake  Shore,  etc.,  R.  W.  Co.  v.  Stupak, 
supra. 

In  the  second  paragraph  of  his  complaint  appellee  alleged, 
in  substance,  that  he  received  the  injuries  of  which  he  com- 
plained, by  and  through  the  negligence  of  appellant  in  sup- 
plying the  freight  train  on  which  he  was  employed  as  one  of 
its  brakemen  w^ith  an  insufficient  coupling-pin.  It  was 
averred  in  this  paragraph,  among  other  things,  that  appellant 
well  knew  of  such  defective  coupling-pin,  and  had  it  placed 
on  such  freight  train  by  its  own  act,  and  had  negligently  al- 
lowed it  to  remain  there,  although  it  well  knew  that  the  use 
Vol.  110.— 6 
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uf  such  pin  was  dangerous  to  its  employees.  It  was  nowhere 
averred  in  this  second  paragraph  of  complaint,  however,  that 
appellee  did  not  know,  or  have  the  means  of  knowing,  equally 
as  well  as  the  appellant,  of  such  defective  or  insufficient 
coupling-pin,  and  of  the  danger  to  appellant's  employees  in 
the  use  of  such  pin,  and  of  the  means  of  avoiding  such 
danger.  For  the  want  of  these  or  similar  averments,  it  is 
very  clear,  we  think,  that  the  second  paragraph  of  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,, 
and  that  appellant's  demurrer  thereto  ought  to  have  been 
sustained.  Aila^  Engine  Works  v.  Randally  100  Ind.  293^ 
(50  Am.  R.  798),  and  authorities  cited. 

Other  errors  are  complained  of  here  by  appellant's  coun- 
sel ;  but  as  what  we  have  already  said  will  require  the  reversal 
of  the  judgment  below  and  the  formation  of  new  issues,  and 
as  such  other  errors  may  not  occur  again  in  this  cause,  we 
need  not  now  consider  or  decide  any  of  the  questions  thereby- 
presented. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrers  to  the 
second,  fourth  and  fifth  paragraphs  of  complaint,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Filed  March  8,  1887. 
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Taxes. — Covuniy  Board  of  Equalization, — Assessment  oj  Omitted  Property. — 
Examination  of  Witnesses. — Power  to  Administer  Oaths. — Perjury. — A  county 
b6ard  of  equalization  lias  power,  and  it  is  one  of  its  duties,  to  add  and 
assess  omitted  property,  and  to  investicfnte  and  determine  whether  a 
citizen  is  the  owner  of  property,  subject  to  taxation,  which  he  has 
omitted  from  his  tax  lists.  To  that  end  it  may  examine  witnesses,  each, 
member  liaving  power  to  administer  all  necessary  oaths  in  the  discharge 
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of  the  duties  of  the  board,  and  a  prosecution  for  perjury  may  be  predi- 
cated upon  testimony  given  in  such  cases. 
Cbiminai.  Law,— False  Ihz  lAsL---^ Perjury,— Indictment,-- Uesiderice  of  Dt- 
Jmdant, — MaierialUy  of  2'edimony. — An  indictment,  charging  perjury  in 
testimony  given  before  a  county  board  of  equalization  by  a  taxpayer 
concerning  personal  property  owned  by  him  on  the  Ist  day  of  April, 
must  show  either  that  the  defendant  was  a  resident  of  the  county  on  that 
day,  or  that,  having  become  a  resident  subsequently,  he  had  not  been 
assessed  on  the  property  in  question  in  the  taxing  district  from  which 
he  had  moved,  in  order  that  it  may  appear  that  his  testimony  was 
touching  a  material  matter. 

From  the  Pulaski  Circuit  Court. 

S.  A.  McOracken,  Prosecuting  Attorney,  T.  8.  Gorham,  N. 
L,  Agnew  and  B.  Barders,  for  the  State. 
J,  C  Nye  and  R.  A.  Nye,  for  appellee. 

ZoLLARS,  J. — Appellee  is  charged  in  the  indictment  with 
having  eommitted  perjury,  in  that  he  swore  falsely  In  a  mat- 
ter pending  before  the  county  board  of  equalization. 

The  principal  grounds  upon  which  the  indictment  was 
quashed  by  the  court  below,  as  we  learn  from  the  briefs  of 
counsel,  are :  First.  That  neither  the  president  of  the  board 
of  equalization,  nor  any  other  member  of  that  board,  had 
or  has  any  authority  to  administer  oaths;  and.  Second.  That 
the  board  of  equalization,  at  the  time  the  oath  was  admin- 
istered, was  not  engaged  in  the  discharge  of  any  of  its  stat- 
utory dutiesj  and  had  no  authority  to  try  and  determine  the 
matter  about  which  appellee  was  examined  as  a  witness. 

As  stated  in  the  indictment,  the  board  of  equalization  was  en- 
gaged in' an  investigation  to  determine  whether  or  not  appel- 
lee had  personal  property,  such  as  money  loaned,  etc.,  which 
he  had  omitted  from  his  tax  lists,  and  which  should  be  added 
and  assessed. 

The  purpose  of  the  pleader  was  to  charge  appellee  with 
the  crime  of  perjury  as  that  offence  is  defined  in  section  2006, 
R.  S.  1881,  which  is  as  follows:  "Whoever,  having  taken 
a  lawful  oath  or  affirmation  in  any  matter  in  which,* by  law,  an 
oath  or  affirmation  may  be  required,  shall,  upon  such  oath 
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or  affirmation,  swear  or  affirm  wilfully,  corruptly,  and  falsely 
touching  a  matter  material  to  the  point  in  question,  shall  be 
deemed  guilty  of  perjury,  and,  upon  conviction  thereof,  shall 
be  imprisoned,"  etc. 

We  examine  the  questions  discussed  by  counsel  in  the 
inverse  order. 

Has  a  county  board  of  equalization  authority,  and  is  it  one 
of  its  duties,  to  add  and  assess  omitted  property  ?  And  if 
so,  has  it  authority  to  institute  and  carry  on  an  investigation 
to  determine  whether  or  not  any  portion  of  a  citizen's  prop- 
erty has  been  omitted  from  his  tax  lists,  and  by  the  assessor? 
For  an  answer  to  these  inquiries,  we  must  go  to  the  statutes. 
Section  6397  providesfor  the  county  board  of  equalization,  to 
be  composed  of  the  board  of  county  commissioners  and  four 
freeholders  to  be  appointed  by  the  circuit  court;  that  such 
board  shall  meet  on  the  first  Monday  of  June  of  each  year, 
two  weeks  notice  of  the  meeting  being  given,  for  the  pur- 
pose of  equalization ;  that  it  shall  have  the  power  to  hear 
complaints  of  any  owner  of  personal  property,  etc.,  and  to 
correct  any  list  or  valuation  as  they  may  deem  proper ;  that 
it  shall  have  j^ower  to  equalize  the  valuation  made  by  the 
assessors,  either  by  adding  to  or  deducting  from  their  valua- 
tion such  sums  as  to  said  board  shall  appear  just  and  equi- 
table, "and,  in  the  discharge  of  this  duty,  may  send  for 
persons  and  papers;"  that  "such  board  shall,  also,  have 
power  to  add  and  assess  omitted  property." 

Section  6399,  amongst  other  things,  provides  that  the  board 
shall  have  power,  in  proper  cases,  to  reduce  or  increase  the 
valuation  of  any  particular  tract  or  lot,  upon  complaint  made 
to  them,  provided  that  no  increase  shall  be  made  upon  com- 
plaint of  another  without  notice  to  the  owner  or  his  agent. 

S(*etion  6400  provides  that  the  board,  in  certain  cases,  may 
set  aside  the  whole  assessment  of  the  county,  or  of  a  town- 
ship or  townships  therein,  and  order  a  new  assessment. 

Section  6317  provides  that,  "For  the  purpose  of  properly 
listing  and  assessing  property  for  taxation,  and  equalizing, 
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and  collecting  taxe.s,  county  auditors^  auditor  of  state,  and 
boards  of  equalization  shall  each  have  the  right  to  inspect 
and  examine  the  records  of  all  public  offices^  *  *  and  they 
shall  aloo  have  power  to  administer  all  necessary  oaths  or 
affirmations  in  the  discharge  of  their  duties ;  and  it  shall  be  the 
duty  of  every  assessor  or  other  officer  charged  with  the  duty 
of  listing  property  for  taxation,  or  charged  with  the  duty  of 
collecting  taxes,  to  give,  in  writing,  all  information  he  may 
acquire  in  reference  to  the  concealment  of  property  from  tax- 
ation by  any  person  or  corporation  *  *  *  to  county  auditors, 
auditor  of  state,  or  boards  of  equalization  aforesaid." 

Section  6399,  it  will  be  observed,  gives  the  county  board 
of  equalization  power  to  lessen  or  increase  the  valuation  of 
any  tract  or  lot  of  real  estate,  upon  complaint.  If  an  increase 
of  valuation  is  asked,  the  owner  is  to  be  notified.  The  pur- 
pose of  the  notice  is  to  give  such  owner  a  chance  to  be  heard. 

Upon  his  appearance,  the  board  must  decide  between  him 
and  the  complainant,  and  in  order  to  reach  a  correct  conclu- 
sion may,  doubtleas,  consider  such  testimony  as  may  be 
available. 

Section  6397,  as  we  have  stated,  gives  the  board  power  to 
hear  complaints  of  any  owner  of  personal  property,  to  cor- 
rect any  list  or  valuation  as  they  may  deem  proper,  and  to 
add  and  assess  omitted  property.  And,  in  order  that  the 
board  may  so  add  and  assess  omitted  property,  section  6317 
gives  it  the  right  to  inspect  records,  books  and  papers,  and 
makes  it  the  duty  of  assessors  to  furnish  whatever  informa- 
tion they  may  have  in  reference  to  the  "  concealment  of  prop- 
ertj^  from  taxation  by  any  person  or  corporation." 

Having  these  powers,  it  is  clearly  the  duty  of  the  board  to 
exercise  them  in  proper  cases.  Town  of  Center ville  v.  Woods ^ 
o7  Ind.  192;  Gty  of  Logansport  v.  Dick,  70  Ind.  65  (80) 
(36  Am.  R.  166).  . 

In  the  latter  part  of  section  6397,  the  powers  are  spoken  of 
as  duties.  After  the  enumeration  of  certain  powers  it  is  added. 
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*^  and,  in  the  discharge  of  this  duty,  Hhe  board'  may  send  for 
persons  and  papers." 

Preceding  that  is  the  power  to  equalize,  and  the  power  to 
hear  complaints  of  any  owner  of  personal  property,  and  to 
correct  any  list  or  valuation. 

A  proper  construction  of  the  section  and  the  whole  act  in 
relation  to  the  powers  and  duties  of  county  boards  of  equali- 
zation requires  a  holding,  we  think,  that  the  board  has  the 
power  to  send  for  persons  and  papers,  not  only  for  the  pur- 
pose of  a  general  equalization,  but  also  for  the  purpose  of 
reaching  a  correct  conclusion  upon  the  complaints  of  owners 
of  personal  property,  and  for  the  purpose  of  determining 
what  property  has  been  omitted,  and  what  should  be  added 
and  assessed,  although  the  grant  of  power  to  add  and  assess 
omitted  property  follows,  in  the  section,  the  grant  of  power 
to  send  for  persons  and  papers. 

The  power  to  add  and  assess  omitted  property,  in  many 
cases,  would  amount  to  but  little,  if  the  board  had  no  power 
to  investigate  and  determine  whether  or  not  property  had 
been  so  omitted. 

And  so,  the  information  by  the  assessor  as  to  concealed 
property  might  amount  to  but  little,  if  the  board  had  no 
authority,  by  proper  investigation,  to  determine  whether  or 
not  the  information  is  correct.  And  if  the  board  is  to  act 
upon  such  information  alone,  and  add  and  assess,  as  omitted 
property,  such  as  is  reported  as  having  been  concealed,  griev- 
ous wrongs  might  result  to  taxpayers. 

The  power  to  add  and  assess  omitted  property  carries  with 
it  the  power  to  investigate  and  determine  as  to  whom  the  prop- 
erty belongs,  and  whether  or  not  it  has,  in  fact,  been  omitted 
from  the  tax  lists  of  the  owner.  And  the  power  to  make 
such  investigation  includes  the  power  to  get  information  from 
the  supposed  owner  and  other  witnesses.  See  Bishop  Statutory 
Crimes,  section  137. 

Mr.  Bishop  there  quotes  in  illustration,  and  with  approval, 
the  following:    "Where  a  statute  gave  the  King's  justices 
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power  ^  to  take  the  oaths '  of  persons,  it  carried  with  it,  by 
intendment,  authority  to  issue  their  precept,  and  bring  the 
persons  before  tliem  to  be  sworn." 

Without  extending  the  opinion  upon  this  branch  oi  the 
•case,  our  conclusion  is,  that  the  board  of  equalization  had 
the  power  to  investigate  and  determine  whether  or  not  ap- 
pellee was  the  owner  of  money  loaned,  etc.,  which  he  had 
not  included  in  his  tax  lists,  and  which  was,  therefore,  omitted 
property,  and  that,  in  order  to  make  the  investigation,  it  had 
the  power  to  examine  witnesses ;  and  further,  that,  having 
such  power,  it  was  in  the  exercise  of  a  duty. 

It  is  charged  in  the  indictment,  that  the  president  of  the 
board  administered  the  oath  to  appellee. 

The  law  makes  no  provision  for  a  president  of  the  board. 
Whatever  authority  he  had  to  administer  an  oath  was  not 
by  reason  of  being  president  of  the  board,  but  by  reason  of 
being  a  member  of  the  board.  Whatever  authority  lie  had 
to  administer  an  oath,  each  member  had  when  the  board  was 
in  .session.     Had  they  such  authority  ? 

Section  6317  provides,  as  we  have  seen,  that  for  the  pur- 
pose of  listing  and  assessing  property  for  taxation,  etc.,  county 
auditors,  etc.,  and  boards  of  equalization,  shall  each  have  the 
right  to  inspect,  etc.,  "and  they  shall  also  have  power  to  ad- 
minister all  necessary  oaths  or  affirmations  in  the  discharge 
of  their  duties." 

The  right  to  administer  oaths  is  thus  given  to  the  board 
of  equalization.  The  several  members  constitute  the  board. 
It  surely  could  not  have  been  intended  that  all  the  members 
of  the  board  should,  at  the  same  time,  administer  the  oath. 
Each  member  of  the  board  wlien  in  session  must  have  the 
authority  to  administer  oaths  or  the  grant  of  power  must  fail. 

We  have  concluded  after  some  hesitation,  that,  by  virtue 
of  the  above  statute,  each  member  of  the  county  board  of 
equalization,  when  in  session,  has  authority  to  administer  all 
necessary  oaths  in  the  discharge  of  thf  duties  of  the  board. 

The  board  had  authority  to  make  the  investigation.     It 
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had  authority  by  any  member  of  it  to  administer  the  oath  to 
appellee,  and  it  had  authority. to  require  him  to  be  sworn 
and  testify*  as  a  witness,  and  answer  as  to  his  money  loaned^ 
etc.,  which  he  had  not  listed  for  taxation. 

The  board  was  not,  nor  was  it  necessary  that 'it  should  be^ 
a  court.  It  was  not,  and  could  not  be,  sitting  as  a  court. 
It  was  in  the  exercise  of  statutory  powers  and  duties,  which 
duties,  perhaps,  may  be  said  to  be  quasi  judicial.  The  mat- 
ter before  the  board  was  a  matter  in  which  by  law  an  oath 
may  be  required;  and,  therefore,  if  appellee  testified  falsely 
after  having  been  sworn,  he  is  guilty  of  perjury. 

The  indictment,  however,  is  bad  for  other  reasons,  and 
hence  the  judgment  of  the  court  below  must  be  affirmed.  A 
charge  of  perjury,  in  order  to  be  good,  must  show  that  the 
oath  was  touching  a  matter  material  to  the  point  in  question. 
Appellee,  it  is  charged,  falsely  testified,  after  being  sworn, 
that  on  the  1st  day  of  April,  1886,  he  had  no  moneys  on 
hand  or  on  deposit  within  or  without  the  State,  subject  to 
his  order,  check  or  draft;  that,  on  said  1st  day  of  April, 
1886,  he  had  no  more  than  four  hundred  dollars  of  money 
loaned,  either  on  time  or  on  call,  and  had  no  rights,  credits^ 
effects,  mortgages,  notes,  or  choses  in  action,  except  what  he 
had  included  in  his  tax  lists  delivered  to  the  assessor,  etc. 

The  county  board  of  equalization  has  authority  to  add  and 
assess  omitted  property,  but  that  property,  of  course,  must 
be  such  as  is  taxable  in  the  county  in  which  the  board  has 
authority  to  act,  and  for  the  current  year.  In  this  case,  it 
is  necessary  that  it  should  be  made  to  appear  that  the  per- 
sonal property  in  question  was  taxable  in  Pulaski  county 
for  the  year  1886.  It  must,  therefore,  be  made  to  appear 
that  the  appellee  was  the  owner  of  the  property  on  the  1st 
day  of  April,  1886.  That  is,  perhaps,  shown.  But  in  order 
to  show  that  such  property  was  taxable  in  Pulaski  county  for 
the  year  1886,  it  must  be  further  shown,  and  made  to  aj)pear, 
that  appellee  was  a  resident  of  that  county  on  the  1st  day  of 
April,  1886,  or  that,  having  become  a  resident  of  that  county 


NOVEMBER  TERM,  1886.  S* 


Ford  V.  Ford  et  aL 


subsequent  to  the  1st  day  of  April,  1886,  he  had  not  been 
assessed  on  his  said  property  in  another  State  or  county  from 
which  he  may  have  moved.  We  need  not  repeat  upon  this 
point  what  has  so  recently  been  said  and  ruled  in  the  case  of 
Stale  V.  Reynolds,  108  Ind.  353. 

If  appellee  was  not  a  resident  of  Pulaski  county  on  the 
1st  day  of  April,  1886,  or  if,  having  become  a  resident  of 
that  county  after  the  1st  day  of  April,  1886,  he  was  assessed 
on  the  said  property  in  the  county  or  State  from  which  he 
moved,  the  property  was  not  taxable  in  Pulaski  county  for 
that  year.  And  if  the  property  was  not  so  taxable,  his  tes- 
timony was  not  touching  a  matter  material,  and  hence  he 
could  not  be  guilty  of  perjury.    See  State  v.  Reynolds,  supra. 

It  is  not  ('barged  in,  or  shown  by,  the  indictment,  that 
appellee  was  a  resident  of  Pulaski  county  on  the  1st  day  of 
April,  1886.  Nor  is  it  charged  or  shown  that  his  said  prop- 
erty was  not  taxed  for  the  year  1886,  in  a  State  or  county 
from  which  he  may  have  moved  subsequent  to  the  1st  day  of 
April,  1886. 

The  indictment  is,  therefore,  bad,  and  the  judgment  must 
be  and  is  affirmed. 

Filed  March  10,  1887. 
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Draikaoe. — Notice. — Appearandt.  —  Waiver.  —  By  appearing  and  filing  a 
remonstrance  against  a  drain,  without  objecting  to  the  notice  or  proof 
thereof,  all  questions  pertaining  to  the  jurisdiction  of  the  court  over 
the  remonstrant's  person  are  waived. 

Same. — Renumglrance.— Sufficiency  of  Notice.— Viewerf^  Report— \  question  jj^  -gl 

as  to  the  sufficiency  of  the  notice  is  not  raised  by  assigning  it  as  a  cause  of 
remonstrance.  Nor  is  the  insufficiency,  or  mere  formal  irregularity,  of 
the  report  of  the  viewere,  which  can  be  ascertained  by  an  inspection  of 
the  report  itself,  a  cause  of  remonstrance. 
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Same. — Supreme  Court. — Practice. — Questions  of  law  raised  before  the  board 
of  county  commissioners  are  not  available  in  the  Supreme  Ck)urt  unless 
presented  to  and  ruled  upon  in  the  circuit  court. 

Evidence. —  Witness. — ExaTiunalion. — Practice. — Available  error  can  not  be 
predicated  upon  a  refusal  of  the  trial  court  to  permit  an  answer  to  a 
question  propounded  to  a  witness,  unless  there  is  a  statement  of  the 
testimony  expected  in  response  thereto. 

Instructions  to  Jury. — Presumption  on  Appeal, — In  the  absence  of  a 
showing  to  the  contrary,  it  will  be  presumed  on  appeal  that  the  trial 
court  gave  to  the  jury  all  necessary  and  proper  instructions. 

From  the  Kosciusko  Circuit  Court. 

A.  G.  Woodf  A.  Bi^iibaker  €ind  J.  H.  Brubaker,  for  appel- 
lant. 

/.  W,  Cook  and  /.  D.  Widaman,  for  appellees. 

Mitchell,  J. — This  was  a  proceeding  for  the  establish- 
ment of  a  drain.  It  was  commenced  by  petition  to  the  board 
of  commissioners  of  Kosciusko  county,  at  its  June  session  in 
1882.  Viewers  were  appointed,  and  after  their  report  was 
filed  notices  of  the  pendency  of  the  petition,  and  of  the  time 
set  for  the  hearing  thereof,  were  posted  by  the  county  auditor. 
At  the  time  appointed  for  the  hearing,  the  appellant,  Cal- 
lender  Ford,  appeared  and  filed  a  remonstrance,  assigning  ten 
specific  causes  of  objection.  Of  these  the  sixth  and  seventh 
were  respectively : 

That  there  had  been  no  notice  given  by  the  auditor  of  the 
pendency  of  the  petition ; 

That  there  was  no  proof  of  posting  notice  as  required  by 
law. 

On  motion  of  the  petitioners,  the  above,  with  others  of  the 
specified  grounds  of  remonstrance,  were  stricken  out.  Re- 
viewers were  thereupon  appointed,  and  such  further  proceed- 
ings were  taken  as  resulted  in  an  order  of  the  board  con- 
firming the  reports  and  assessments  made  by  the  viewers, 
and  establishing  the  drain. 

Callender  Ford  appealed  to  the  circuit  court.  Such  pro- 
ceedings were  there  had,  as  that  the  reports  and  assessments 
previously  returned  to  the  board  of  commissioners  were  again 
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confirmed;  and  the  drain  again  established  by  the  judgment 
and  order  of  the  court.  * 

Numerous  errors  are  assigned  upon  the  record  here,  and 
discussed  by  appellant's  counsel. 

The  questions  discussed  are  not,  however,  in  the  record, 
nor  were  they  presented  to  the  circuit  court,  so  as  to  preseut 
any  question  for  decision  there  or  here. 

For  example,  the  sufficiency  of  the  notice,  and  proof  thereof, 
are  assailed  here,  but  it  does  not  appear  that  any  question  in- 
volving either  the  notice  or  proof  of  posting  was  made  in 
the  circuit  court.  As  the  questions  were  not  made  there,  they 
can  not  be  made  here. 

As  we  have  seen,  these  subjects  were  assigned  as  the  sixth 
and  seventh  causes  of  remonstrance  in  the  commissioner's 
court.  These  assignments  were  there  stricken  out  by  order 
of  the  board,  and  so  far  as  the  record  discloses,  no  further 
question  was  afterwards  made  upon  either  subject. 

Having  appeared  before  the  board,  and,  without  objecting 
to  the  notice  or  proof  thereof,  filed  a  remonstrance,  the  ap- 
pellant could  make  no  question  upon  the  sufficiency  of  the 
notice,  nor  could  such  question  be  made  by  assigning  it  as 
one  of  the  grounds  of  remonstrance  against  the  drain. 

A  remonstrance,  in  a  proceeding  like  that  under  consider- 
ation, is  in  the  nature  of  a  pleading.  Filing  a  remonstrance, 
like  filing  an  answer  or  other  pleading  in  a  cause,  constitutes 
an  appearance  in  the  case,  and,  so  far  as  the  remonstrant  is 
concerned,  is  a  waiver  of  all  questions  pertaining  to  the  juris- 
diction of  the  court  over  his  person.  Sunier  v.  Miller,  105 
Ind.  393;  Green  v.  Elliott,  86  Ind.  53;  Schmied  v.  Keeney, 
72  Ind.  309 ;  Neff  v.  Reed,  98  Ind.  341  ;  Slauter  v.  Hollowell, 
90  Ind.  286. 

The  case  of  Scott  v.  Brackett,  89  Ind.  413,  is  not  applicable 
here,  the  essential  difference  being,  that  in  that  case  the  notice 
Avas  not  sufficient,  and  there  was  no  api)earance  by  the  party 
"who  subsequently  challenged  the  proceedings. 

So,  in  respect  to  the  validity  and  formality  of  the  report 
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of  the  viewers.  The  formality  of  the  report  was  not  chal- 
lenged in  any  proper  manner. 

These  questions  were  sought  to  be  presented  by  assigning 
them  as  causes  of  remonstrance  before  the  board  of  commis- 
sioners. The  office  of  a  remonstrance  is  to  tender  some  per- 
tinent issue  of  fact  upon  which  a  trial  may  be  had.  The 
insufficiency  or  mere  formal  irregularity  of  the  report  of  the 
viewers,  which  can  be  ascertained  by  an  inspection  of  the 
report  itself,  can  not  be  made  a  cause  of  remonstrance. 

Thus  the  assignment  that  the  report  of  the  viewers  does 
not  give  in  tabular  form  the  depth  of  the  cut,  width  at  bot- 
tom, etc.,  at  each  one  hundred-foot  stake  or  monument,  pre- 
sents no  question  of  fact.  These  assignments  were  stricken 
out  by  the  board  of  commissioners,  and  as  no  motion  was 
made  to  re-file  them  in  the  circuit  court,  nor  to  raise  any 
question  concerning  the  regularity  or  formality  of  the  reports 
of  viewers  in  any  other  manner,  noncof  those  questions  are 
before  us. 

The  appeal  to  the  circuit  court  suspended  all  the  proceed- 
ings before  the  board  of  commissioners.  Questions  of  law 
which  may  have  been  raised  before  the  board  of  commis- 
sioners, in  order  to  be  available  here,  must  have  been  pre- 
sented to  and  ruled  upon  by  the  circuit  court. 

The  object  of  the  appeal  is,  however,  mainly  to  give  the 
parties  the  benefit  of  a  trial  of  questions  of  fact,  such  as 
whether  the  ditch  will  be  conducive  to  the  public  health  or 
welfare ;  whether  the  route  thereof  is  practicable ;  whether  the 
assessments  are  in  proportion  to  the  benefits,  and  concern- 
ing the  amount  of  damages  allowed.  Section  4301,  R.  S. 
1881.  Such  questions  of  fact,  relating  to  the  foregoing  sub- 
jects, as  have  been  presented  to  the  board  of  commissioners, 
may  be  tried  in  the  circuit  court.  Green  v.  Elliott,  supra. 
This  is  what  is  meant  by  a  trial  de  novo. 

Error  is  predicated  upon  the  refusal  of  the  court  to  permit 
various  questions,  which  were  propounded  to  witnesses  called 
by  the  remonstrant,  to  be  answered.     There  is  in  each  case 
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an  entire  absence  of  any  statement  of  what  the  witness  would 
have  testified  to,  in  answer  to  the  question  put.  There  is, 
therefore,  no  available  error. 

We  find  in  the  record  of  the  trial  in  the  circuit  court  the 
following  admission:  "The  ditch  in  controversy, pro2)osed 
to  be  constructed,  will  be  conducive  to  public  health,  con- 
venience and  welfare.  The  route  of  said  ditch  as  proposed 
is  practicable,  and  the  ditch  proposed,  if  constructed,  would 
be  the  best  route  for  a  ditch  to  drain  the  lands  of  said  Cal- 
lender  Ford,  and  would  thoroughly  drain  and  dry  the  same." 

With  this  admission  in  the  record,  there  remained  no  con- 
troverted question  of  fact  for  trial,  except  whether  the  assess- 
ment made  against  Callender  Ford's  land  was  in  proportion 
to  the  benefits  to  be  derived  therefrom. 

Some  instructions  asked  by  the  appellant,  and  refused  by 
the  court,  are  set  out  in  the  record.  Error  is  predicated 
upon  the  refusal  of  the  court  to  give  the  instructions  re- 
quested. The  bill  of  exceptions,  in  which  the  instructions 
requested  are  embodied,  recites  that  the  court  of  its  own  mo- 
tion gave  oral  instructions  to  the  jury.  The  record  fails  to 
disclose  what  the  instructions  thus  given  were.  In  the  ab- 
sence of  anything  to  show  the  contrary,  we  must  presume 
that  the  court  gave  to  the  jury  all  necessary  and  proper 
instructions. 

The  only  other  point  made  is,  that  the  verdict  of  the  jury 
is  not  sustained  by  the  evidence,  fhe  only  assessment  in 
controversy  was  that  made  against  the  land  owned  by  the 
appellant.  He  was  the  only  remonstrant.  The  report  and 
assessment  made  by  the  viewers  having  been  admitted  in  evi- 
dence, that  was  sufficient, priT/ia  /ac/e,  to  justify  the  finding, 
so  far  as  it  confirmed  the  assessments  which  were  not  con- 
troverted. In  respect  to  the  assessment  in  controversy,  there 
was  evidence  of  witnesses  which  sustains  the  finding  of  the 
jiirv.     There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  10,  1S87. 
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Bacox,  Administrator,  v.  Withrow  et  al. 


110    04l  »  No.  12,/74. 

194    880 

IflS    516 
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MiQ     94  AppEAii. — Assignment  of  Errors, — Must  be  Filed  toithin  Year  from  Date  ofJvbdg- 

|ia>   100  meiU, — Dismissal — Where  the  assignment  of  errors  is   not  filed  in  the 

}gl   JA04'  Supreme  Court  within  one  year  from  the  time  final  judgment  was  entered 

1^   1*^1  .         in  the  cause  in  the  trial  court,  the  appeal  will  be  dismissed. 
110     04 

165  645  From  the  Jennings  Circuit  Court. 

D.  Bacon,  for  appellant. 
A.  G.  Smith,  for  appellees. 

Elliott,  C.  J. — The  final  judgment  in  this  case  was  ren- 
dered on  the  10th  day  of  July,  1885,  and  the  record  was  filed 
in  this  court  on  the  21st  day  of  December  of  that  year,  but 
no  assignment  of  errors  was  filed  until  the  7th  day  of  Decem- 
ber, 1886.  The  appellees  press  a  motion  to  dismiss  the  ap- 
peal, on  the  ground  that  the  appeal  was  not  brought  within 
one  year  from  the  time  the  final  judgment  in  the  trial  court 
was  entered. 

The  motion  of  the  appellees  must  prevail.  The  assign- 
ment of  errors  is  the  appellant's  complaint,  and  without  it 
there  is  no  case  before  the  court.  Hollingmcorth.  v.  State, 
ex  reLy  8  Ind.  257;  Henderson  v.  HaUidayj  10  Ind.  24. 
,  In  the  last  case  it  was  said  :  "  There  is  no  assignment  of 
errors.  Hence,  we  have  no  jurisdiction  of  the  case."  Judge 
Buskirk  thus  states  the  rule  :  "Until  Such  assignment  is  made, 
a  case  is  not  in  the  Supreme  Court  for  any  purpose  whatever.'^ 
Buskirk  Pr.  111. 

In  view  of  the  decision  in  Price  v.  Baker,  41  Ind.  570^ 
this  statement,  perhaps,  requires  modification,  for,  under  the 
rule  there  declared,  a  case  may  be  in  this  court  for  the  pur- 
pose of  obtaining  process  before  the  assignment  of  errors  is 
filed.  But  when  a  year  is  allowed  to  elapse  without  filing  an 
assignment  of  errors,  it  is  quite  clear  that  the  case  can  not  be 
regarded  as  properly  in  this  court.     Breeding  v.  Shinn,  11 
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Ind.  547  ;    State,  ex  rcL,  v.  Delano,  34  Ind.  52 ;  Thoma  v. 
Staie,  86  Ind.  182;  Estaie  of  Thomas  v.  Service,  90  Ind.  128. 

Appeal  dismissed. 

Filed  March  8, 1887. 
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Pence  v.  The  State. 

Criminai.  Law. — Ezceptwns. — Bill  of  Exceptions. — Errors  of  law  occurring' 
at  the  trial,  in  a  criminal  prosecution,  must  be  excepted  to  at  tlie  time 
the  decision  is  made;  and  exceptions  so  taken  will  constitute  a  part  of 
the  record  if  shown  by  a  bill  of  exceptions,  signed  by  the  judge  and  filed 
by  the  clerk  at  or  before  the  time  the  judgment  is  rendered,  or  within 
such  time  thereafter  as  the  court  may  allow,  not  exceeding  sixty  days. 

Same. —  Larceny. —  InUnt. —  Malicious  Trespass. —  Evidence. — For  evidence 
tending  to  show  an  intent  to  remove  and  maliciously  destroy  i)ersonal 
property  of  another,  but  held  not  sufficient  to  authorize  the  inference  of 
a  felonious  intent  to  steal  the  same,  see  opinion. 

From  the  Clinton  Circuit  Court. 
F.  F.  Moore  and  W.  H,  Russell,  for  appellant. 
i.  T,  Michener,  Attorney  General,  /.  IL   Gillett,  W.  A, 
Staley,  Prosecuting  Attorney,  and  W.  R,  Moore,  for  the  State. 

HowK,  J. — In  this  case,  the  affidavit  and  information, 
upon  which  appellant  was  prosecuted,  contained  two  counts. 

The  first  count  charged  "that  George  Pence,  on  the  11th  day 
of  September,  1886,  at  the  county  of  Clinton,  in  the  State  of 
Indiana,  did  then  and  there  unlawfully,  mischievously  and 
maliciously  injure,  and  cause  to  be  injured,  a  certain  buggy, 
the  property  of  Henry  D.  Snyder,  of  the  value  of  forty  dol- 
lars, by  then  and  there  unlawfully,  mischievously  and  mali- 
ciously burning  and  destroying  said  buggy." 

The  second  count  charged  "that  George  Pence,  on  the 
11th  day  of  September,  1886,  at  the  county  of  Clinton,  in 
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the  State  of  Indiana,  did  feloniously  steal,  take  and  carry 
away  one  buggy,  of  the  value  then  and  there  of  forty  dol- 
lars, the  personal  property,  goods  and  chattels  of  one  Henry 
D.  Snyder." 

The  cause  was  tried  by  a  jury,  and  a  verdict  was  returned 
finding  appellant  guilty,  as  charged  in  the  second  count  of 
the  affidavit  and  information,  and  assessing  his  punishment 
at  confinement  in  the  State's  prison  for  two  years,  that  he  be 
fined  in  the  sum  of  $40,  and  that  he  be  disfranchised  and 
rendered  incapable  of  holding  any  office  of  trust  or  profit, 
for  two  years--  Over  appellant's  motion  for  a  new  trial,  the 
court  rendered  judgment  against  him  upon  and  in  accordance 
with  the  verdict. 

The  first  error,  of  which  appellant  complains,  is  the  over- 
ruling of  his  motion  for  a  new  trial. 

The  point  is  made  by  the  attorney  general,  on  behalf  of 
the  State,  that  the  bill  of  exceptions  has  not  been  made  a 
part  of  the  record  of  this  cause  in  such  manner  as  that  wo 
can  consider  it  or  determine  any  question  in  the  case,  which 
depends  for  its  proper  decision  upon  the  evidence  introduced 
on  the  trial  and  set  out  in  such  bill.  If  this  point  be  well 
made,  of  course  we  can  decide  no  question  which  is  pre- 
sented by,  or  arises  under,  the  alleged  error  of  the  court  in 
overruling  the  appellant's  motion  for  a  new  trial. 

In  section  1847,  R.  S.  1881,  in  force  since  September  19th, 
1881,  it  is  provided  that  all  bills  of  exceptions,  in  a  criminal 
prosecution,  must  be  made  out  and  presented  to  the  judge  at 
the  time  of  the  trial,  or  within  such  time  thereafter  as  the 
judge  may  allow,  not  exceeding  sixty  days  from  the  time 
judgment  is  rendered ;  and  they  must  be  signed  by  the  judge 
and  filed  by  the  clerk.  The  exceptions  miist  be  taken  at  the 
time  of  the  trial. 

In  Bruce  v.  State,  87  Ind.  450,  in  constraing  this  section 
of  our  criminal  code,  the  court  said :  "  We  are  of  the 
opinion  that,  under  a  fair  and  reasonable  construction  of  sec- 
tion 1847,  R.  S.  1881,  errors  of  law  occurring  at  the  trial, 
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in  a  criminal  prosecution,  must  be  excepted  to  at  the  time 
the  decision  is  made,  upon  the  trial  of  the  cause  by  the 
court  or  jury,  and  that  the  exceptions  thus  taken  will  con- 
stitute a  part  of  the  record  if  they  are  shown  by  a  bill  or 
bills  of  exceptions,  signed  by  the  judge  and  filed  by  the 
clerk  at  or  before  the  time  the  judgment  is  rendered,  or 
within  such  time  thereafter  as  the  court  may  allow,  not  ex- 
-ceeding  sixty  days."  This  construction  of  section  1847, 
^uprUf  has  since  been  approved  in  the  following  cases :  Cal- 
veH  V.  State,  91  Ind.  473;  Sturgeon  v.  Gray,  96  Ind.  166; 
Hunter  v.  State,  101  Ind.  406 ;  Hunter  v.  State,  102  Ind.  428 ; 
Barnaby  v.  State,  106  Ind.  539. 

In  the  case  under  consideration,  it  is  shown  by  the  record 
that,  on  the  14tli  day  of  October,  1886,  appellant's  motion 
for  a  new  trial  was  overruled  by  the  court,  to  which  ruling 
he  excepted ;  "  and  it  is  ordered  that  the  motion  for  a  new 
trial  and  affidavits  embraced  therein,  and  in  support  thereof, 
are  made  parts  of  the  record,  and,  on  defendant's  motion, 
leave  is  given  him  to  file  his  bill  of  exceptions  within  sixty 
days."  Thereafter,  on  the  same  day,  the  court  rendered 
judgment  against  appellant,  upon  and  in  accordance  with  the 
verdict  of  the  jury.  It  is  further  shown  by  the  record  of 
this  cause,  that  afterwards,  on  the  17th  day  of  November, 
1886,  and  within  the  sixty  days  allowed  by  the  court,  appel- 
lant filed  with  the  clerk  of  the  court  below  his  bills  of  ex- 
ceptions herein,  which  had  been  duly  presented  to  and  signed 
by  the  proper  judge  of  such  court.  We  are  clearly  of  the 
opinion  that  the  bills  of  exceptions,  thus  signed  and  filed 
within  the  time  allowed  by  the  court,  became  and  were  proper 
parts  of  the  record  of  this  cause,  and  must  be  so  considered 
by  us  in  determining  the  several  questions  presented  herein 
for  our  decision. 

In  discussing  the  questions  arising  under  the  alleged  error 
of  the  court  below,  in  overruling  the  motion  for  a  new  trial, 
appellant's  counsel  earnestly  insist  that  the  verdict  of  the 
Vol.  110.— 7 
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jury  is  not  sustained  by  any  sufficient  evidence,  and  is  con- 
trary to  law.  We  fully  concur  with  appellant^s  learned  coun- 
sel, in  their  view  of  the  verdict.  There  is  no  evidence  what- 
ever in  the  record  of  this  cause,  which,  in  our  opinion, 
authorized  or  justified  the  verdict  of  the  jury  that  appellant 
was  guilty,  as  charged  in  the  second  count  of  the  affidavit 
and  information.  The  verdict  rests  upon  the  testimony  of 
three  witnesses,  namely :  Henry  D.  Snyder,  the  prosecuting 
witness,  and  Robert  Houser  and  Martin  Hughes.  The  sub- 
stance of  Snyder's  testimony  was,  that  he  and  appellant  were 
partners  in  building  cisterns  and  digging  wells,  but  they  quar- 
relled in  a  few  days,  and  appellant  cursed  him  and  threatened 
to  give  him  his  "  medicine,"  to  get  even  with  him,  and  that 
he  should  suffer ;  that  he,  Snyder,  owned  a  top  buggy,  with 
piano  bed  and  springs,  which  was  in  Eli  Snyder's  wagon-shed,, 
half  a  mile  back  of  town,  and  appellant  knew  it  was  there; 
that  the  buggy  was  taken  from  such  shed  through  Eli  Snyder's 
barn-lot,  and  then  west  through  the  lane  and  out  into  another 
man's  clearing,  and  was  there  burned  up,  except  two  wheels 
and  the  shafts,  and  the  iron-work  of  the  buggy ;  and  that 
such  buggy  was  fairly  worth  the  sura  of  $40,  and  was  so 
damaged  by  being  burned  that  it  was  of  no  account  what- 
ever. 

Robert  Houser  testified,  that  about  two  o'clock  p.  M.  on 
Tuesday,  August  31st,  1886,  appellant  came  to  him,  Houser, 
Mr.  Hughes  and  Mr.  Mitten,  at  the  depot,  "  and  he  said  he 
had  a  scheme  working,  and  I  asked  what  it  was,  and  he  said 
to  take  Mr.  Snyder's  buggy  out  of  the  shed  and  out  to  the 
clearing,  and  burn  it.  He  said  he  had  some  clothes  over 
there,  and  he  just  planned  how  to  go  and  get  the  buggy  out 
and  everything.  He  said,  we  had  to  pull  one  wagon  out,  and 
then  back  the  buggy  out  between  the  wagon-shed  and  the 
barn,  and  then  pull  it  out  between  the  shed  and  the  wagon, 
and  out  of  the  gates  up  to  the  clearing,  and  there  burn  it,  and 
he  said  he  would  furnish  the  coal  oil." 

Martin  Hughes  testified  as  follows:  "We  went  up  to  the 
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depot  and  were  sitting  on  the  platform,  when  he  (appellant) 
came  up  and  said  :  'Boys,  I  have  a  scheme/  and  we  asked 
him  what  it  was.  Then  he  went  away,  and  he  eanie  back  in 
a  little  while,  and  said  he  had  a  scheme  about  fixing  a  fellow's 
buggy;  and  he  said,  he  and  Snyder  took  a  job  of  digging  a 
well  and  cistern,  and  that  they* had  got  them  dug  all  but  about 
twenty  feet,  and  that  a  tile  fell  on  Snyder  and  hurt  him,  and 
then  he  told  Mr.  Pence  (appellant)  to  come  and  go  to  work 
on  Monday,  and  Mr.  Pence  didn't  go,  and  he  (Suyder)  went 
and  hired  another  man,  and  Mr.  Pence  got  hot  about  it,  and 
he  wanted  us  to  burn  the  buggy,  to  take  it  out  and  burn  it, 
and  that  was  all  that  was  said  about  it.'' 

This  was  substantially  all  the  evidence,  upon  which  appel- 
lant's conviction  of  the  felony,  charged  in  the  second  count 
of  the  affidavit  and  information,  can  possibly  be  rested.  If 
it  be  conceded  that,  in  the  absence  of  other  evidence,  the  tes- 
timony quoted  would  have  been  sufficient  to  connect  appel- 
lant with  the  malicious  trespass  charged  in  the  first  count,  it 
is  very  clear,  we  think,  that  such  testimony  will  not  warrant 
his  conviction  of  the  larceny,  charged  in  the  second  count  of 
the  affidavit  and  information.  If  it  be  conceded  that  the  ^ 
State's  evidence  quoted  authorized  the  jury  to  believe  and 
find,  that  appellant  took  and  carried  away  the  buggy  from  the 
wagon-shed  to  the  clearing,  it  is  certain,  as  it  seems  to  us,  that 
the  same  evidence  absolutely  precluded  the  jury  from  finding 
that  the  buggy  was  so  taken  and  carried  away  with  the  felo- 
nious intent,  the  animus  furandi,  which  is  an  essential  and  / 
inseparable  ingredient  in  every  larceny,  and  in  the  absence 
of  which  there  can  be  no  larceny.  Umphrey  v.  State,  63  Ind.' 
223;  Starek  v.  State,  63  Ind.  285;  Lamphier  v.  State,  70 
Ind.  317;  State  v.  Wingo,  89  Ind.  204. 

Each  one  of  the  State's  witnesses,  the  substance  of  whose 
evidence  we  have  given,  and  especially  the  prosecuting  wit- 
ness, Snyder,  has  testified  explicitly  to  the  express  and  specific 
intent  of  appellant,  in  taking,  removing  and  burning  Snyder's 
buggy ;  and  that  intent  was  to  get  even  with  Snyder,  for  a 
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real  or  imaginary  wrong,  not  by  the  stealing,  but  by  the  ma- 
licious injury  or  destruction,  of  Snyder^s  buggy.  In  such  a 
case,  and  upon  such  evidence,  there  is  no  possible  room  for 
the  inference  even,  by  court  or  jury,  of  the  necessary  felo- 
nious intent  on  the  part  of  appellant,  or  of  any  other  or  dif- 
ferent intent  on  his  part  than  the  one  shown  by  such  evidence. 
It  follows,  therefore,  that  the  verdict  of  the  jury  in  this  cause 
was  not  sustained  by  any  sufficient  evidence,  and,  of  course, 
was  contrary  to  law ;  and  for  these  causes  appellant's  motion 
for  a  new  trial  was  well  taken,  and  ought  to  have  been  granted. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial. 

The  clerk  will  issue  the  proper  notice  to  the  warden  of  the 
proper  prison  for  the  return  of  appellant  to  the  sheriif  of 
Clinton  county. 

Filed  March  9,  1887. 
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No.  12,477. 

The  Fort  Wayne,  Cincinnati  and  Louisville  Rail- 
way Company  v.  Beyerle. 

Parent  and  Child. — I*jmployment  of  Latter  Against  Will  of  Formef\ — Recovery 
of  Value  of  Services. — Where  a  child  is  employed  by  a  person  or  corpora- 
tion against  the  will  of  his  father,  and  while  in  sach  employment  is 
killed,  the  father  is  entitled  to  recover  the  value  of  the  child's  services 
up  to  the  time  of  his  death. 

Verdict. — Special  Findings. — Control  (^  Former  by  Latter.— Practice, — Noth- 
ing will  be  presumed  in  aid  of  answers  by  the  jury  to  interrogatories, 
nor  will  they  control  the  general  verdict,  unless  they  are  invincibly 
antagonistic  to  it. 

Instructions.— i^li^in^  of— Record.— Practice— Appeal.— In  order  that  in- 
structions may  be  made  part  of  the  record,  without  a  bill  of  exceptions, 
the  record  must  affirmatively  show  that  they  were  filed. 

Practice. — AppeaL — Motion  for  y&v  Trial. — Amount  of  Damages. — Where  no 
question  is  made,  in  a  motion  for  a  new  trial,  as  to  the  assessment  of 
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damages,  no  question  is  presented  on  appeal,  respecting  the  amount  of 
the  recovery. 

From  the  Adams  Circuit  Court. 

IF.  H.  Coombs^  R,  C.  Bell,  S,  L,  Morris,  R.  S.  Peterson  and 
E.  A.  HuffmaUy  for  appellant. 
H.  Colerick  and  W.  S.  Oppenheim,  for  appellee. 

Elliott,  C.  J. — The  complaint  charges  that  the  appellant 
enticed  the  appellee^s  minor  son,  George  Beyerle,  into  its 
employment  as  a  brakeman ;  that  he  was  employed  without 
the  consent  of  the  appellee,  as  the  appellant  knew;  that 
while  engaged  in  the  discharge  of  the  duties  of  his  employ- 
ment, he  was  directed  to  couple  a  car  to  another  part  of  one 
of  the  appellant's  trains;  that  without  any  fault  on  his  part, 
he  was  killed,  and  that  the  accident  which  caused  his  death 
resulted  from  the  negligence  of  the  appellant. 

The  answers  returned  by  the  jury  to  tlie  interrogatories 
very  clearly  show  that  the  appellee's  son  was  guilty  of  con- 
tributory negligence,  and  that  there  was  no  negligence  on 
the  part  of  the  appellant.  There  can,  therefore,  be  no  re- 
covery uj)on  the  ground  that  the  negligence  of  the  appellant 
was  the  cause  of  George  Beyerle's  death.  If  the  recovery 
can  be  sustained,  it  must  be  upon  the  ground  that  the  appel- 
lant was  guilty  of  an  actionable  wrong  in  enticing  the  appel- 
lee's minor  son  to  enter  its  employment. 

The  right  of  the  father  to  maintain  an  action  against  a 
person  or  corporation  who  wrongfully  causes  the  death  of 
his  child,  i&  settled  by  the  decision  in  Mayhew  v.  Bums,  103 
Ind.  328.  In  that  case  the  subject  was  fully  considered  and 
well  discussed,  and  the  right  of  the  parent  to  maintain  the 
action  asserted  and  sustained  upon  principle  and  authority. 
Nothing  need  be  added  to  the  discussion  of  the  question,  for 
it  must  be  considered  as  conclusively  settled. 

Where  the  child  of  the  plaintiff  is  employed  by  a  defend- 
ant against  the  parent's  consent,  an  action  will  undoubtedly 
lie  to  recover  the  value  of  his  services.     This  is  an  old  and 
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ftimiliar  principle  of  the  common  law.  Schouler  Domestic 
1  relations,  sec.  260;  Bundy  v.  Dodson,  28  Ind.  295.  This  set- 
tled principle  will  certainly  sustain  a  recovery  for  the  value  of 
the  services  of  the  appellee's  son  from  the  time  he  entered 
the  service  of  the  ap{>ellant  until  his  death,  and,  probably, 
when  carried  to  its  logical  extent,  it  goes  much  further. 
Mayhew  v.  Burns,  supra ;  Grand  Rapids,  etc.,  JR.  R,  Go.  v. 
Showers,  71  Ind.  451 ;  Vaughan  v.  Rhodes,  13  Am.  Dec.  713. 

Nothing  will  be  presumed  in  aid  of  the  answers  to  the  in- 
terrogatories, nor  will  they  control  the  general  verdict  unless 
tliey  are  invincibly  antagonistic  to  it.  Rice  v.  City  of  Evans- 
ville,  108  Ind.  7  (10);  Redelshchmr  v.  Miller,  107  Ind.  485. 

The  answers  to  the  interrogatories  an*  addressed  solely  to 
the  questions  of  negligence  and  contributory  negligence,  and 
do  not  at  all  touch  the  question  of  the  employment  of  the 
appellee's  son  against  his  consent,  so  that  it  can  not  be  said 
that  they  are  so  inconsistent  with  the  general  verdict  as  to 
defeat  a  recovery  for  the  value  of  the  son's  services. 

The  complaint  avers  that  the  appellant  enticed  the  appel- 
lee's son  from  him  against  his  will  and  consent,  on  the  1st  day 
of  November,  1882,  and  retained  him  in  its  employment  until 
his  death,  on  the  23d  day  of  February,  1883,  "  whereby  the 
plaintiff  lost  the  services  of  his  said  son  during  his  minority, 
and  incurred  large  expenditures  in  his  burial."  These  aver- 
ments are  sufficient,  at  least'  after  verdict,  to  entitle  the  ap- 
pellee to  recover  the  value  of  his  son's  services.  Louisville, 
etc.,  R.  W.  Co.^\.  Falvey,  104  Ind.  409  (423);  Ohio,  etc.,  R. 
W.  Co.  V.  Selby,  47  Ind.  471  (17  Am.  R.  719). 

The  appellee  stoutly  contends  that  the  instructions  are  not 
properly  in  the  record,  because  it  does  not  appear  that  they 
were  filed,  and  they  are  not  incorporated  in  a  bill  of  excep- 
tions. The  authorities  sustain  this  contention,  and  it  must 
prevail.  In  order  that  instructions  may  be  made  part  of  the 
record  without  a  bill  of  exceptions,  the  record  must  aflBrma- 
tively  show  that  they  wore  filed.  Blount  v.  Rich,  107  Ind. 
238 ;  Landwerlen  v.  l^Ticeler,  106  Ind.  523 ;   Olds  v.  Deckman, 
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98  Ind.  162;  Elliott  v.  Rtissell,  92  Ind.  526 ;  0' Donald  v. 
Constantf  82  Ind.  212;  Supreme  Lodge,  etc.,  v.  Johnson,  78 
Ind.  110. 

No  question  is  made  by  the  motion  for  a  new  trial  as  to 
the  assessment  of  damages,  and,  under  the  well  settled  rule, 
no  question  is  presented  to  us  respecting  the  amount  of  the 
recovery. 

Judgment  affirmed. 

Filed  March  10, 1887. 


No.  12,912. 

Geraohty  v.  The  State. 

Criminal  IjAvr.—Indictnieni.— Name.— Affix  of  "Junior^^  or  "/Smtor."— The 
word  "junior"  or  "senior,"  attached  to  the  name  of  a  person  referred 
to  in  an  indictment,  is  a  mere  matter  of  description,  constituting  no 
part  of  the  name,  and  where  such  word  is  affixed  to  the  name  of  the 
defendant  in  one  part  of  the  indictment  and  is  omitted  in  another,  the 
sufficiency  of  the  indictment  is  in  no  wise  affected. 

Same. — Intoxicating  Liqiwr. — Sale  to  HahUiuU  Drunkard, — Notice. — Section 
2093,  R.  S.  1881,  does  not  make  it  an  offence  to  sell  to  a  person  whom 
the  seller  simply  knows  to  he  in  the  habit  of  becoming  intoxicated. 
The  offence  consists  in  selling  to  such  person,  after  the  proper  notice  in 
writing,  of  his  habit  in  that  respect 

Same. — Indictment.— Notice  to  Seller. — Residenee. — An  indictment  charging 
a  sale  of  intoxicating  liquor  to  a  person  in  the  habit  of  becoming  intox- 
icated, which  does  not  aver  that,  prior  to  such  sale,  the  defendant  had 
been  notified  in  writing,  by  some  citizen  of  the  township  or  ward 
wherein  such  person  resided  at  the  time  the  notice  is  given,  that  the  lat- 
ter was  in  the  habit  of  being  intoxicated,  is  insufficient,  and  a  motion  to 
quash  should  be  sustained. 

From  the  Rush  Circuit  Court. 
/.  Q,  Thomas,  for  appellant. 

L,  T.  Michener,  Attorney  General,  M.  D.  Tackett,  Prose- 
cuting Attorney,  and  /.  H.  Gilletf,  for  the  State. 
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NiBLACK,  J. — On  the  15th  day  of  October,  1885,  the  grand 
jury  of  Rush  county  returned  into  open  court  an  indictment 
charging,  "that,  on  the  20th  day  of  August,  A.  D.  1885,  at 
and  in  the  county  of  Rush  and  State  of  Indiana,  James 
Geraghty  did,  then  and  there,  unlawfully  sell  to  one  John 
M.  Wilson  one-half  gallon  of  intoxicating  liquor,  to  wit, 
whiskey,  at  and  for  the  price  of  two  dollars;  he,  the  said 
John  M.  Wilson,  being  then  and  there  a  person  who  was  in 
the  habit  of  being  intoxicated,  as  the  said  James  Geraghty, 
Jr.,  then  and  there  well  knew,  and  after  he,  said  James  Ger- 
aghty, Jr.,  had  been  notified  in  writing  not  to  sell  to  the  said 
John  M.  Wilson  by  one  Hannah  Wilson,  wife  of  the  said 
John  M.  Wilson,  and  a  citizen  of  Noble  township,  Rush 
county,  Indiana,  where  he,  said  John  M.  Wilson,  resides.** 

After  overruling  a  motion  to  quash  the  indictment,  the 
circuit  court  found  the  defendant  guilty  and  adjudged  him  to 
pay  a  fine  of  fifty  dollars. 

Section  2093,  R.  S.  1881,  which  defines  the  offence  in- 
tended to  be  charged  in  this  case,  reads  as  follows :  "  Who- 
ever, directly  or  indirectly,  sells,  barters,  or  gives  away  any 
spirituous,  vinous,  malt,  or  other  intoxicating  liquor  to  any 
person  who  is  in  the  habit  of  being  intoxicated,  after  notice 
shall  have  been  given  him,  in  writing,  by  any  citizen  of  the 
township  or  ward  wherein  such  person  resides,  that  such  per- 
son is  in  the  habit  of  being  intoxicated,  shall  be  fined  not 
more  than  one  hundred  dollars  nor  less  than  fifty  dollars,"  to 
which  may  be  added  imprisonment  and  disfranchisement. 

The  first  objection  urged  against  the  sufficiency  of  the  in- 
dictment is,  that,  as  the  defendant  below%  and  appellant  here, 
is  first  called  "James  Geraghty"  only,  and  is  afterwards  re- 
ferred to  as  "James  Geraghty,  Jr.,"  there  is  an  irreconcilable 
repugnancy,  and  consequent  fatal  variance,  apparent  on  the 
face  of  the  indictment.  But  this  objection  can  not  be  sus- 
tained. 

It  was  held  in  the  case  of  Allen  v.  State,  52  Ind.  486,  and 
doubtless  correctly,  that  the  addition  of  the  word  "senior"  or 
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"junior"  to  the  name  of  a  person  referred  to  in  an  indict- 
ment is  a  mere  matter  of  description,  constituting  no  part 
of  the  name,  and  need  not  be  proved  where  proof  of  the 
name  is  necessary. 

The  next  objection  made  to  the  indictment  is,  that  it  is  not 
shown  that  such  a  notice  was  given  by  Hannah  Wilson  to  the 
appellant  as  is  contemplated  by  the  section  of  the  statute 
herein  above  set  out. 

It  must  be  borne  in  mind  that  the  statute  referred  to  does, 
not  make  it  an  offence  to  sell  intoxicating  liquor  to  a  person 
whom  the  seller  simply  knows  to  be  in  the  habit  of  being  in- 
toxicated. The  offence  consists  in  selling  to  such  a  person 
after  notice  in  writing  of  his  habit,  in  the  respect  stated,  by 
some  one  of  a  limited  or  particular  class  of  persons,  that  is 
to  say,  by  a  citizen  of  the  township  or  ward  in  which  the 
j)erson  so  in  the  habit  of  being  intoxicated  resides  at  the  time 
the  notice  is  given. 

In  the  indictment  before  us,  it  is  not  charged  that  Hannah 
Wilson  notified  the  appellant  that  her  husband  was  in  the 
habit  of  being  intoxicated,  or  that  her  said  hu.sband  resided 
in  Noble  township,  when  she  notified  the  appellant  **  not  to 
sell  to"  him^ 

The  allegation  that  John  M.  Wilson  resided  in  the  town- 
ship named  at  the  time  the  indictment  was  returned,  is  not  the 
equivalent  of  an  averment  that  he  was  a  resident  of  that 
township  when  the  alleged  notice  was  given.  State  v.  Rey- 
nolds, 108  Ind.  353;  Engle  v.  State,  97  Ind.  122. 

The  motion  to  quash  the  indictment  ought,  consequently^ 
to  have  been  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Filed  March  15,  1887. 
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:—=='  Seibert  v.  Milligan,  Assignee. 
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'^^^'  Voluntary  Assionmeitt.— Owiittec?  Property, —  Validity  of  Deed. — A  deed 

110  1^1  of  assignment,  purporting  to  be  made  in  pursuance  of  the  act  providing 

X57   069!  for  voluntary  assignments,  and  to  assign   all  of  the  debtor's  property 

for  the  benefit  of  all  hb  creditors,  is  not  rendered  invalid  by  the  omis- 
sion of  property,  or  by  the  fact  that  a  part  of  it  had  been  previously 
conveyed  in  fraud  of  creditors. 
^AME. — Effect  of  Assignment, — Failure  to  Describe  Property, — Prior  Fraudulent 
Conveyance, — Svbsequtni  Judgment  Creditor, — Lien  on  Undescrtbed  Property. 
— A  deed  of  assignment  under  the  statute,  from  the  date  of  recording, 
by  force  of  the  law,  carries  the  title  to  all  the  assignor's  property  into 
the  trust,  to  be  administered  for  the  equal  benefit  of  all  his  creditors, 
whether  the  property  be  described,  withheld,  or  previously  conveyed  in 
fraud  of  creditors,  and  a  creditor  who  obtains  a  judgment  and  execu- 
tion after  the  assignment,  but  before  omitted  or  fraudulently  conveyed 
property  is  actually  conveyed  to  the  assignee,  does  not  acquire  a  lien 
thereon. 

From  the  Marion  Circuit  Court. 
W.  F.  Elliott,  for  appellant. 

B.  Harrison,  W.  H.  H.  Miller,  J.  B.  Elam,  H.  J.  Milligan, 
J.  C.  Robinson  and  /.  H.  Fowler^  for  appellee. 

Mitchell,  J. — By  a  deed  executed  on  the  19th  day  of 
July,  1884,  Stoughton  A.  Fletcher  made  an  assignment  far 
the  benefit  of  his  creditors.  Harry  J.  Milligan  was  named 
therein  as  assignee.  The  deed  was  duly  filed  and  recorded, 
and  the  assignee  qualified  and  entered  upon  the  duties  of 
liis  trust. 

On  the  15th  day  of  April,  1886,  while  the  estate  was  in 
process  of  administration,  Seibert  filed  an  intervening  peti- 
tion in  the  Marion  Circuit  Court,  in  the  matter  of  the  assign- 
ment. The  petition  sets  forth,  in  substance,  that  the  petitioner 
was,  in  July,  1884,  a  creditor  of  the  firm  of  Fletcher  & 
Sharpe,  and,  thorefore,  of  Stoughton  A.  Fletcher,  to  the 
amount  of  $1,995.63,  with  interest,  for  which  amount  he 
had  recovered  judgment  in  the  Marion  Superior  Court,  on 
the  25th  day  of  September,  1884. 
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The  petition  avers  that  the  a&signee^  Milligau,  on  the  15th 
<lay  of  November,  1884,  having  learned  that  the  assignor 
had,  prior  to  the  assignment,  fraudulently  transferred  gas 
stock,  of  the  value  of  $99,000,  and  real  estate,  of  the  value 
of  $30,000,  entered  into  an  agreement  with  those  to  whom 
the  property  had  been  so  transferred,  whereby  the  property 
was  to  be  turned  over  to  him  as  assignee  for  the  benefit  of 
the  trust,  and  that,  in  pursuance  of  sucli  agreement,  the  gas 
stock  and  real  estate,  theretofore  fraudulently  transferred,  had 
been  conveyed  and  assigned  to  Milligan  in  F(^bruary,  1885. 

The  petitioner  averred  further,  that  at  the  time  the  prop- 
erty was  so  transferred  and  conveyed  to  the  assignee,  lie,  by 
virtue  of  his  judgment  and  an  execution  issued  thereon,  had 
acquired  a  prior  lien.  He  prayed  an  order  of  the  court 
requiring  the  assignee  to  pay  his  judgment  in  full,  or  that  he 
be  permitted  to  sell  a  sufficient  amount  of  the  property  on 
execution  to  pay  his  debt. 

To  this  petition  the  assignee  answered,  in  substance,  that 
an  assignment  had  been  made  as  hereinbefore  stated,  and 
that  prior  to  such  assignment,  the  gas  stock  and  real  estate, 
described  in  the  petition,  had  been  fraudulently  transferred 
by  the  assignor  to  persons  whose  names  were  given.  He  an- 
swered further,  that,  having  ascertained  that  the  property 
mentioned  had  been  so  transferred,  he  had,  on  the  3d  day  of 
September,  1884, — a  date  anterior  to  the  date  of  petitioner's 
judgment, — called  the  attention  of  the  court  to  such  trans- 
fers in  a  petition,  and  that  he  was  directed  by  the  judge  of 
the  Marion  Circuit  Court  to  ascertain  the  facts  and  bring  all 
the  property,  thus  transferred,  into  the  estate  for  the  benefit 
of  the  creditors;  that  he  thereupon  made  demand  upon 
the  persons  to  whom  such  transfers  had  been  made,  and  that 
such  negotiations  followed  as  resulted  in  an  assignment  and 
conveyance  of  such  property  to  the  assignee,  by  the  per- 
sons so  holding  the  same,  on  the  16th  day  of  October,  1884. 

The  answer  averred  further,  that  all  of  the  steps  so  taken 
by  the  assignee  had  been  reported  to  the  court,  on  the  11th 
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day  of  November^  1884^  and  that  his  proceedings  had  been 
duly  confirmed  and  approved,  and  that  such  property  had 
thereby  been  brought  into  the  trust,  to  be  administered  for 
the  benefit  of  all  the  assignor's  creditors. 

As  a  conclusion,  the  answer  denies  that  the  petitioner  had 
by  his  judgment  and  execution  obtained  a  lien,  or  acquired 
a  right  to  be  preferred  over  other  general  creditors. 

A  demurrer  having  been  overruled  to  this  answer,  and  the 
petitioner  declining  to  plead  further,  judgment  was  rendered 
on  the  demurrer. 

Two  points  are  presented  and  mainly  relied  on  by  the 
appellant  for  a  reversal.     He  contends  : 

1.  That  the  deed  of  assignment  is  invalid,  because  it  did 
not  convey,  nor  purport  to  convey,  all  the  assignor's  prop- 
erty for  the  benefit  of  all  his  creditors. 

2.  That  a  deed  of  assignment,  purporting  to  convey  all  of 
the  assignor's  property,  does  not  convey  property  which  had 
theretofore  been  fraudulently  transferred,  and  that  a  creditor 
of  the  assignor,  who  obtains  a  judgment  and  execution  after 
the  assignment,  but  before  such  property  is  actually  conveyed 
to  the  assignee,  will  hold  a  lien  thereon. 

In  respect  to  the  first  point :  An  examination  of  the  deed 
of  assignment  makes  it  fairly  evident  that  the  assignor's  pur- 
pose in  making  it  was  to  avail  himself  of  the  benefit  of  the 
act  providing  for  voluxitary  assignments,  approved  March  9th, 
1859. 

The  deed  recites  that  the  debtor,  being  largely  indebted, 
and  in  embarrassed  circumstances,  and  desirous  of  having  hi& 
property  applied  to  the  payment  of  his  debts,  "  does  hereby 
bargain,  sell,"  etc.  Following  the  above  is  the  description 
of  a  number  of  tracts  of  land  and  city  lots,  after  which  is  a 
recital  that  the  deed  is  intended  to  convey  all  the  real  estate 
owned  by  the  grantor,  situate  in  Marion  county,  "  whether 
herein  specifically  described  or  not." 

The  deed  embraces  specific  descriptions  of  numerous  tracts 
of  land,  situate  in  other  counties  and  States.     It  also  pur- 
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ports  to  assign  all  of  the  assignor's  personal  property,  and 
refers  to  a  schedule  annexed  for  a  particular  description  of 
such  property,  and  concludes  with  a  recital  that  the  assign- 
ment is  made  in  trust  for  the  benefit  of  all  the  assignor's 
bona  fide  creditors,  under  the  provisions  of  the  laws  of  the 
State  of  Indiana. 

The  deed  was  duly  filed  and  recorded,  and  all  the  proceed- 
ings taken  in  the  matter  of  the  assignment  conformed  to  the 
law  regulating  statutory  assignments. 

The  land  upon  which  the  petitioner  claimed  to  have  ac- 
quired a  lien  is  situate  in  Marion  county.  Neither  the  land 
in  question,  nor  the  gas  stock,  is  described  in  the  deed  of 
assignment,  or  in  the  schedule  thereto  annexed. 

Since  it  appears  from  the  deed  that  the  purpose  of  the  as- 
signor, in  making  the  assignment,  was  to  avail  himself  of  the 
benefit  of  the  assignment  law,  the  conclusion  follows  that  the 
right  to  all  of  the  assignor's  property  was  thereby  passed  to 
the  trustee  for  the  purposes  of  the  trust. 

The  distinction  between  an  assignment  under  the  act  reg- 
ulating voluntary  assignments,  and  an  assignment  at  common 
law,  is  to  be  steadily  kept  in  view.  At  common  law  a  debtor 
might  assign  the  whole  or  any  part  of  his  property,  for  the 
benefit  of  all  or  a  part  of  his  creditors.  In  such  an  assign- 
ment the  relations  of  the  parties  were  created  and  controlled 
entirely  by  contract.  The  assignee  had  no  power  except  such 
as  the  contract  conferred  upon  him.  He  stood  in  the  place 
of  the  assignor,  in  respect  to  all  property  fraudulently  con- 
veyed, and  could  assert  no  claim  to  such  property,  which  the 
latter  could  not  himself  have  asserted.  Only  such  property 
as  was  described  in  the  deed  passed  to  the  assignee  in  such  a 
case,  and  property  fraudulently  conveyed  was  not  affected  by 
such  an  assignment. 

In  the  absence  of  a  statute,  the  assignee  must  of  necessity 
look  to  the  deed  or  contract  to  ascertain  the  property  assigned 
and  the  extent  of  his  power  over  it.  In  the  very  nature  of 
things,  such  a  deed  could  confer  no  power  which  the  maker 
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of  it  did  not  himself  possess.  Price  v.  Haynes,  37  Mich.  487  ; 
Ryeraon  v.  Eldredy  18  Mich.  12;  Housel  v.  OremeVy  13  Neb. 
298 ;  Hahn  v.  Salmon,  20  Fed.  R.  801 ;  21  Cent.  Law  J. 
494;  Wait  Fraud.  Conv.,  section  115. 

The  statute,  however,  extends  the  effect  of  an  assignment 
made  pursuant  to  its  provisions  and  enlarges  the  powers  of 
the  assignee  beyond  the  terms  of  the  deed.  Under  the  stat- 
ute, when  a  debtor,  in  embarrassed  or  failing  circumstances, 
manifests  his  purpose  to  avail  himself  of  its  benefits  by  mak- 
ing a  statutory  assignment  of  all  his  property,  for  the  benefit 
of  all  his  creditors,  the  deed  in  which  such  purpose  appears, 
supplemented  by  the  statute,  transfers  and  authorizes  the  sub- 
jection of  all  the  debtor's  property,  whether  it  be  described 
therein  or  not.  The  failure  to  make  the  distinction  between 
a  common  law  assignment  and  an  assignment  which  the  stat- 
ute supplements  and  controls,  has  led  to  some  confusion  in 
the  reported  cases. 

In  the  latter,  the  execution,  filing  and  recording  of  the 
deed  create  a  trust,  and  place  all  of  the  assignor's  prop- 
property  in  the  custody  of  the  court,  to  be  administered  for 
the  equal  benefit  of  all  the  assignor's  creditors.  The  duties 
and  powers  of  the  assignee  are  almost,  if  not  altogether, 
wholly  statutory.  Haaseld  v.  Seyforty  105  Ind.  534 ;  Hen- 
derson V.  Pierce,  108  Ind.  462;  Pillsbury  v.  Kingon,  33  N. 
J.  Eq.  287  (36  Am.  R.  556)  ;  Simpson  v.  Warren,  55  Me.  18. 

While  the  initiatory  steps  in  making  the  assignment,  such 
as  the  execution,  filing  and  recording  of  the  deed,  are  the  vol- 
untary acts  of  the  assignor,  the  doing  of  these  acts  brings 
the  assignor's  property  under  the  control  and  jurisdiction  of 
the  court.  The  assignment  is  then  aided  and  controlled  by 
the  statute,  which  defines  the  duties  of  the  assignee  or  trustee, 
and  the  rights  of  creditors,  and  which  makes  provision  for 
bringing  property  fraudulently  withheld,  or  fraudulently  con- 
veyed, under  the  operation  of  the  trust.  Thomas  v.  TaJmadffe, 
16  Ohio  St.  433;  Klapp  v.  Shirk,  13  Pa.  St.  589. 

The  relation  between  the  assignor  and  assignee,  after  a 
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statutory  assignment  becomes  effectual,  does  not  rest  upon 
contract  alone.  Their  relations  are  fixed  by  law,  as  are  also 
the  respective  relations  of  the  creditors  and  the  assignee.  In 
case  property  has  been  fraudulently  withheld  from  the  as- 
signment, or  in  case  of  a  fraudulent  convt^yance  of  property, 
section  2676  makes  it  the  duty  of  the  assignee,  or  the  right 
of  any  creditor,  to  bring  the  fact  to  the  knowledge  of  the 
court  or  judge.  The  court  is  authorized,  through  the  instru- 
mentality of  the  trustee,  to  subject  such  property  to  the 
operation  of  the  trust. 

Under  the  authority  conferred  by  this  section,  there  can 
be  no  doubt  but  that  the  trustee  or  assignee  may  be  author- 
ized or  directed  by  the  court  to  bring  and  maintain  all  nec- 
essary suits  to  set  aside  fraudulent  conveyances  or  transfers 
made  by  the  assignor.  In  many  respects,  the  trustee  or  as- 
signee under  a  statutory  assignment  occupies  a  relation  to 
the  trust  closely  analogous  to  that  of  an  assignee  under  the 
several  bankrupt  or  insolvent  acts,  which  have  heretofore 
been  in  force.  As  was  said  in  Moore  v.  Bonnell,  31  N.  J.  90 : 
"It  is  difficult  to  perceive  how  an  assignment  voluntarily 
made  by  a  debtor  for  the  benefit  of  his  creditors,  differs  in 
substance  from  one  executed  under  the  compulsion  of  an 
insolvent  or  bankrupt  law." 

Taking  into  account  the  provisions  of  the  statute,  and  the 
general  purpose  and  spirit  of  the  act,  the  assignee  may  well 
be  regarded  as  representing  the  creditors,  so  far  as  to  enable 
him,  under  the  direction  of  the  court,  to  take  proceedings  in 
their  behalf,  to  set  aside  transfers  and  conveyances,  and  bring 
into  court  any  property  fraudulently  withheld  or  conveyed. 
Pillsbury  v.  Kingon,  supra;  Kilboume  v.  Fay,  29  Ohio  St. 
264  (23  Am.  R.  741);  Southard  v.Benner,  72  N.  Y.  424; 
Wait  Fraud.  Con.,  section  115,  and  note. 

The  omission  from  the  deed  of  some  of  the  assignor's  prop- 
erty, or  the  fact  that  part  of  it  had  been  previously  conveyed 
or  transferred,  in  fraud  of  the  rights  of  creditors,  did  not. 
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therefore,  render  the  assignment  invalid  and  void.  Emerson 
V.  Sentevy  118  U.  S.  3;  Hasseld  v.  Seyfort,  supra. 

Concerning  the  second  proposition:  It  follows  almost 
necessarily  from  what  has  preceded,  that  after  an  assignment, 
such  as  is  here  involved,  has  been  perfected,  a  creditor  of 
the  assignor  can  acquire  no  lien  upon  any  of  the  assignor's 
property,  whether  it  be  specifically  described  in  the  deed  of 
assignment  or  not,  or  whether  or  not  such  property  may  have 
been  theretofore  fraudulently  conveyed. 

The  only  assignment  which  the  statute  authorizes  a  debtor 
in  failing  circumstances  to  make,  which  the  courts  will  take 
cognizance  of  and  administer,  is  a  general  assignment  of  all 
his  property  for  the  benefit  of  all  his  creditors.  The  whole 
spirit  and  purpose  of  the  assignment  law  was  to  provide  a 
simple  and  effectual  mode  of  making  an  equitable  distribu- 
tion of  the  whole  of  the  embarrassed  and  failing  debtor's 
property  among  all  his  creditors.  Black  v.  Weathe7*s,  26  Ind. 
242. 

When,  therefore,  an  insolvent  debtor  undertakes  to  make 
an  assignment  under  the  statute,  and  proceeds  so  far  as  to 
bring  his  property  under  the  control  of  the  court,  the  law 
takes  him  at  his  word,  and  treats  it  as  a  conveyance  of  all  his 
property,  as  distinguished  from  a  partial  assignment.  Krug 
V.  McGilliard,  76  Ind.  28. 

Having  assumed,  on  the  face  of  his  deed,  to  make  a  stat- 
utory assignment,  the  statute  treats  the  deed  as  creating  a 
trust  into  which  all  of  his  property  is  carried.  If,  upon  the 
face  of  the  deed,  it  appears  that  the  purpose  of  the  assignor 
was  to  circumvent  and  perpetrate  a  fraud  upon  the  law,  and 
thwart  its  express  provisions,  the  court  may  set  it  aside,  and 
refuse  to  administer  the  trust.  Henderson  v.  Pierce,  supra. 
If,  however,  the  deed  upon  its  face  fairly  purports  to  convey 
all  of  the  asslgnor^s  property,  and  is  not  otherwise  fraudu- 
lent per  se,  the  court  applies  to  it  the  provisions  of  the  statute, 
and  administers  the  trust  in  the  manner  provided  by  law. 
While  the  statute  requires  that  the  indenture  shall  contain  a 
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full  description  of  all  the  real  estate  assigned,  and  that  it 
shall  be  accompanied  by  a  schedule  containing  a  particular 
enumeration  and  description  of  all  the  personal  property  as- 
signed, this  requirement  is  for  the  information  of  the  court 
and  the  assignee,  and  not  to  limit  and  control  either,  as  to 
the  property  transferred  and  placed  under  their  control.  This 
is  apparent  from  the  fact  that  the  assignee  is  required,  when 
he  obtains  information  of  the  existence  of  other  property 
than  that  described  in  the  deed,  to  take  steps  to  bring  such 
property  under  the  operation  of  the  trust.  The  title  to  all 
the  property  passes  into  the  trust,  not  by  force  of  the  deed 
alone,  but  by  operation  of  the  statute.  It  is  not  vested  in 
the  assignee  personally,  but  is  all  in  him  subject  to  the  con- 
trol of  the  court.  As  was  said  in  Lord  v.  Fisher,  19  Ind.  7, 
the  effect  of  section  2676  is  to  carry  into  the  trust  property 
fraudulently  conveyed,  because  the  fraud  vitiates  the  title,  and 
leaves  the  property  thus  conveyed,  so  far  as  the  creditors  are 
concerned,  equitably  the  property  of  the  assignor.  This  is 
only  to  give  effect  to  the  provision  that  the  assignment  shall 
embrace  all  of  the  assignor's  property.  The  section  above 
referred  to  authorizes  a  creditor,  who  discovers  property  which 
has  been  withheld,  or  fraudulently  conveyed,  to  bring  the 
fects  to  the  knowledge  of  the  court,  and  points  out  the  steps 
which  may  be  taken  to  bring  such  property  under  the  opera- 
tion of  the  trust.  This  clearly  excludes  the  idea  that  the 
creditor  may,  subsequent  to  the  assignment,  pursue  the  prop- 
erty, and  subject  it  to  his  individual  claim,  or  in  any  way  ac- 
quire a  special  or  general  lien  upon  such  property,  after  the 
court  has  taken  jurisdiction  of  the  trust.  Hallowdl  v. 
Bayliss,  10  Ohio  St.  536. 

The  whole  design  of  the  assignment  law  might  be  frus- 
trated, if  creditors  who  discovered  property  fraudulently 
transferred,  or  withheld  from  the  assignment,  might  obtain 
preferences  by  proceeding  directly  against  such  property,  for 
theh-  own  benefit. 
Vol.  110.— 8 
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If  it  were  left  open  to  a  race  of  diligence  between  creditors 
to  obtain  preferences  after  an  assignment  had  been  effected,  by 
acquiring*  liens  upon  omitted  property,  or  property  fraudu- 
lently transferred,  the  advantage  would  always  be  with  those 
who  were  upon  the  ground,  with  or  in  the  confidence  of  the 
assignor ;  while  other  creditors  would  be  obliged  to  take  what 
the  administration  of  the  assignment  would  produce  for  them. 

Our  conclusion  therefore  is,  that  the  deed  of  assignment 
operated  under  the  law  to  transfer  all  of  the  assignor's  prop- 
erty and  make  it  subject  to  the  jurisdiction  and  control  of  the 
court,  from  the  date  of  the  recording  of  the  deed,  and  that 
thereafter  no  lien  could  be  acquired  on  any  of  the  assignor's 
property  which  could  in  any  way  overreach  the  prior  assign- 
ment. Palmer  v.  Thayer,  28  Conn.  237 ;  Shipman  v.  JEtna 
Ins.  Cb.,  29  Conn.  245;  Doe  v.  Ball,  11  M.  &  W.  531.  This 
conclusion  leads  to  an  affirmance  of  the  judgment. 

Judgment  affirmed,  with  costs. 

Elliott,  C.  J.,  did  not  participate  in  the  decision  of  this 
cause. 

Filed  March  15th,  1887. 


Ilio  lU 
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Joseph  et  al.  v.  Mather. 

Bill  op  Exceptions. — Failure  to  FiU  Within  Time  lAmUed, — A  bill  of 
exceptions,  which  is  not  presented  to  the  judge  within  the  time  allowed 
by  the  court,  does  not  become  a  part  of  the  record. 

Instructions  to  Svby,— Consideration  on  Appeal, — RuU  When  Ehideneeis 
not  in  Record, — Where  the  evidence  is  not  in  the  record,  the  judgment 
of  the  trial  court  will  not  be  reversed  on  the  instructions  given,  unless 
they  are  so  radically  wrong  as  not  to  apply  to  any  supposed  case  which 
might  have  been  made  by  the  evidence. 

From  the  Knox  Circuit  Court. 
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W.  A.  Oullop,  Q,  W.  Shaw  and  C.  B.  Kissinger,  for  appel- 
lants. 
O.  O.  Rdly  and  W.  C.  Niblack,  for  appellee. 

HowK,  J. — In  this  case,  the  only  error  assigned  by  appel- 
lants, the  defendants  below,  is  the  overruling  of  their  motion 
for  a  new  trial. 

It  is  shown  by  the  record  of  this  cause,  that  appellants' 
written  motion  for  a  new  trial  was  filed  in  and  overruled  by 
the  court  below,  on  the  25th  day  of  February,  1886,  and  that 
twenty  days  time  was  then  and  there  given  appellants  to  file 
their  bill  of  exceptions  herein.  It  is  further  shown  by  a 
memorandum  of  the  clerk  of  the  court  below,  that  appel- 
lants filed  their  bill  of  exceptions  herein,  on  the  31st  day  of 
March,  1886.  The  bill  of  exceptions  thus  filed  concludes 
as  follows : 

"And  now  defendants  present  this  their  bill  of  exceptions, 
and  pray  that  the  same  may  be  signed,  filed  and  made  a  part  of 
the  record  in  this  cause,  which  is  done  this  31st  day  of  March, 
1886.  (Signed)       N.  F.  Malott,  Judge  K.  C.  Ct." 

In  section  629,  R.  S.  1881,  in  force  since  September  19th, 
1881,  it  is  provided  in  effect  that  when  the  record  does  not 
otherwise  show  the  decision  excepted  to,  or  the  grounds  of 
objection  thereto,  "the  party  objecting  must,  within  such 
time  as  may  be  allowed,  present  to  the  judge  a  proper  bill  of 
'exceptions,  which,  if  true,  he  shall  promptly  sign  and  cause 
it  to  be  filed  in  the  cause;  if  not  true,  the  judge  shall  cor- 
rect, sign,  and  cause  it  to  be  filed  without  delay."  It  is  also 
provided  in  the  same  section,  that  "  the  date  of  the  presenta- 
tion shall  be  stated  in  the  bill  of  exceptions.'* 

Applying  these  statutory  provisions  to  the  facts  shown  by 
the  record,  in  the  case  in  hand,  as  we  have  heretofore  stated 
them,  it  is  very  clear  that  appellants'  bill  of  exceptions 
herein  was  not,  within  the  twenty  days  time  allowed  by  the 
court  below,  presented  to  the  judge  of  such  court.  The 
twenty  days  time,  allowed  by  the  court,  expired  on  the  17th 
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day  of  March,  1886;  and  "the  date  of  the  presentation"  to 
the  judge  of  the  court,  of  appellants'  bill  of  exceptions,  was 
stated  therein,  as  "this  31st  day  of  March,  1886."  Mani- 
festly, therefore,  appellants'  bill  of  exceptions  herein,  not 
having  been  presented  to  the  judge  within  the  time  allowed 
by  the  court,  did  not  become,  and  can  not  be  considered  here 
as  constituting,  any  part  of  the  record  of  this  cause.  Terre 
Haute,  etc.,  R.  R.  Co.  v.  Bissell,  108  Ind.  113;  Robinson  v. 
Anderson,  106  Ind.  152;  Hamm  v.  Romine,  98  Ind.  77. 

It  follows,  therefore,  that  neither  the  evidence  on  the  trial,, 
nor  the  rulings  of  the  court  in  the  admission  of  evidence, 
which  appellants  attempted  to  bring  into  the  record  by  their 
bill  of  exceptions,  are  so  presented  here  as  that  we  can  con- 
sider or  pass  upon  any  of  the  causes  for  a  new  trial,  predi- 
cated thereon. 

This  conclusion  leaves  for  our  consideration  only  one  of 
the  causes  for  a  new  trial,  assigned  by  appellants  in  their 
motion  therefor,  namely :  Error  of  the  court  occurring  at 
the  trial,  in  giving  the  jury  each  one  of  eleven  different  in- 
structions. These  instructions  were  all  set  out  in  the  bill  of 
exceptions,  so  presented  to  the  judge  as  aforesaid;  and  if 
nothing  else  was  shown  in  relation  to  such  instructions,  we 
would  be  constrained  to  hold  that  they  were  not  properly  in 
the  record.  But  it  is  shown  by  the  transcript  that  each  of 
the  instructions  was  made  part  of  the  record  of  this  cause,  in 
strict  compliance  with  the  requirements  of  section  535,  R. 
S.  1881,  by  writing  on  the  margin  thereof  the  words,  "Given 
and  excepted  to,"  which  memorandum  was  signed  by  Judge 
Malott  and  dated,  and  by  the  filing  of  such  instructions,  as 
required  by  the  provisions  of  section  533,  R.  S.  1881.  C7«7- 
dress  v.  Callender,  108  Ind.  394. 

But,  as  we  have  seen,  the  evidence  on  the  trial  is  not  prop- 
erly in  the  record.  In  such  a  case,  it  is  settled  by  our  de- 
cisions, that  the  judgment  of  the  trial  court  will  not  be 
pe versed  here  on  the  instructions  given,  unless  they  are  so 
radically  wrong  as  not  to  apply  to  any  supposed  case  which 
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might  have  been  made  by  the  evidence.  Drinkout  v.  Eagle 
Machine  WorkSy  90  Ind.  423;  Oonden  v.  Morningstar,  94 
Ind.  150;  Belck  v.  Belck,  97  Ind.  73.  Applying  this  doc- 
trine to  the  case  under  consideration,  we  have  no  difficulty 
in  reaching  the  conclusion  that  the  instructions  given,  of 
which  appellants  complain,  do  not  authorize  or  require  the 
reversal  of  the  judgment  of  the  court  below. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  13,  1887;  petition  for  a  rehearing  overruled  March  11, 1887. 
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Easement. — Interest  in  Land. — Petrol  Contract. — Statute  of  Frauds, — Poai  Ber-  154   570 

formance, — An  easement  is  an  interest  in  land,  and  a  parol  contract 
creating  it  is  void  under  the  statute  of  frauds,  unless  such  a  part  per- 
formance is  shown  as  to  take  it  out  of  the  statute. 

Same. — Possesaion, —  Continuous  User,  —  Where  immediate  possession  is 
taken  and  there  is  a  continuous  user,  the  contract  is  taken  out  of  the 
statute. 

Same. — License, — Consideration, — Revocation. — Where  possession  of  a  right 
of  way  over  the  land  of  another  is  taken  under  a  license  founded  on  a 
consideration,  such  license  can  not  be  revoked. 

Same. — Married  Woman, — Defence  of  Coverture, — Notice. — An  easement  in 
the  land  of  a  married  woman  may  be  acquired  without  a  deed ;  but  if 
it  were  otherwise,  a  purchaser  of  the  land,  who  takes  with  notice  of  an 
existing  easement,  can  not  avail  himself  of  the  coverture  of  his  grantor 
to  defeat  it. 

Same.  —Pbssessicn. — Notice  to  Purchaser, — Possession  of  an  easement  is  suflS- 
cient  to  put  a  purchaser  of  the  land  upon  inquiry,  and  means  of  knowl- 
edge is  equivalent  to  knowledge. 

Same. — Passes  With  Grant  of  Land, — An  easement  passes  with  a  grant  of 
the  land  to  which  it  is  appurtenant,  and  is  a  burden  upon  the  servient 
estate  in  the  hands  of  subsequent  owners. 

From  the  Howard  Circuit  Court. 
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J.  W.  Cooper,  B.  F.  Harness  and  C.  N.  Pollard,  for  appellant* 
/.  a  Blacklidge,  W.  E.  Blacklidge,  B.  C.  H.  Moon,  M,  Bell, 
and  W,  C.  Purdum,  for  appellees. 

Elliott,  C.  J. — The  appellees  claim  to  be  the  owners  of 
a  private  right  of  way  over  the  land  of  the  appellant,  and 
they  base  their  claim  chiefly  on  a  parol  contract  made  by  the 
grantor  of  the  appellees  with  the  grantor  of  the  appellant. 

The  appellant's  counsel  are  right  in  asserting  that  an  ease- 
ment is  an  interest  in  land,  and  that  a  contract  creating  such 
an  interest  is  within  the  statute  of  frauds.  Richter  v.  Irmn, 
28  Ind.  26 ;  Brumfield  v.  Carson,  33  Ind;94  (5  Am.  R.  184)  ; 
Davidson  v.  Nicholson,  59  Ind.  411;  Browne  Statute  of 
Frauds,  section  232. 

If  the  claim  of  the  appellees  rested  solely  on  the  words  of 
a  parol  contract,  there  would  be  much  more  difficulty  in  the 
case ;  but  it  does  not  rest  on  the  contract  alone,  for  there  was 
possession  and  user  of  the  way.  The  complaint  avers  that 
the  appellees'  grantor, "  immediately  after  the  purchase  of  the 
said  road,  took  possession  and  continuously  used  said  road 
until  he  sold  the  said  real  estate  to  the  plaintiffs,  and  that  from 
the  time  of  the  purchase  of  said  road  the  same  was  continu- 
ously used  and  occupied  by  all  the  owners  of  said  land."  We 
think  there  is  shown  such  a  part  performance  as  takes  the 
case  out  of  the  statute. 

The  contract  is  founded  on  a  consideration,  and  rights  have 
been  acquired  on  the  faith  of  it,  so  that,  even  if  it  should  be 
regarded  as  a  mere  license,  it  must  be  deemed  irrevocable,  for 
a  license  founded  on  a  consideration,  when  possession  has  been 
taken  under  it,  can  not  be  revoked.  Parish  v.  Kaspare,  109 
Ind.  586;  Burroio  v.  Terre  Haute,  etc.,  R.  R.  Co.,  107  Ind. 
432,  and  cases  cited ;  Rogers  v.  Cox,  96  Ind.  157  (49  Am.  R. 
152) ;  Simons  v.  Morehouse,  88  Ind.  391  ;  Nowlinv.  Whipple,, 
79  Ind.  481  ;  Snowden  v.  Wilas,  19  Ind.  10. 

But  the  interest  described  in  the  complaint  is  more  than  a 
mere  license,  for  the  complaint  avers  that  the  road  was  pur- 
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chased,  and  a  purchase  of  a  road  vests  in  the  purchaser  an 
easement  in  the  land.  The  appellees  are,  therefore,  not  mere 
licensees,  but  they  are  the  owners  of  a  dominant  estate  in  the 
land  of  the  appellant. 

An  easement  in  the  lands  of  a  married  woman  may  be  ac- 
quired without  a  deed.  City  of  Indianapolis  v.  Kingsbury, 
101  Ind.  200  (51  Am.  R.  749).  This  was  so  held  under  the 
law  as  it  stood  before  the  act  of  1881,  and  there  can  be  no 
doubt  that  under  the  provisions  of  that  act  she  may  vest  an 
easement  without  executing  a  formal  deed.  Ward  v.  Berk- 
shire  L.  Ins.  Co.,  108  Ind.  301 ;  Oupp  v.  Campbell,  103  Ind. 
213. 

But  we  do  not  think  it  necessary  to  rest  our  decision  on 
that  principle,  for  there  is  a  plainer  reason  for  adjudging  the 
complaint  sufficient ;  that  reason  is  this :  Mrs.  Adams,  the 
grantor  of  the  appellant,  sold  the  land  to  him,  and  is  not 
insisting  upon  the  defence  of  coverture,  and  as  coverture  is 
a  personal  defence,  the  appellant,  having  bought  with  notice 
of  the  existing  easement,  can  not  avail  himself  of  the  cov- 
erture of  his  grantor. 

The  complaint  shows  that  the  road  purchased  by  the  grantor 
of  the  appellees  was  "  in  almost  constant  use,"  and  this  user 
was  notice  to  the  appellant.  It  is  a  familiar  rule  that  pos- 
session is  sufficient  to  put  a  purchaser  upon  inquiry,  and  that 
means  of  knowledge  is  equivalent  to  knowledge.  Randall 
V.  Silverthom,  4  Pa.  St.  173. 

As  said  by  Gibson,  C.  J.,  in  the  case  cited,  in  speaking  of 
an  easement  and  the  duty  of  a  purchaser :  *'  It  was  the  busi- 
ness of  the  purchaser,  therefore,  to  demand  of  him  the  reason 
of  it,  and  the  basis  on  which  it  was  founded.  Had  he  done 
so^  the  mystery  would  have  been  cleared  up ;  but,  as  he  did 
not,  he  was  a  purchaser  in  his  own  wrong,  and  must  suffer 
for  his  supineness."  This  principle  is  recognized  by  this 
court  in  Shirk  v.  Board,  etc.,  106  Ind.  573. 

The  trial  court  did  not  err  in  instructing  the  jury,  that  if 
there  was  a  parol  contract  under  which  possession  was  taken, 
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and  a  continued  user^  the  appellant  took  the  land  charged 
with  the  burden  of  the  easement.  What  we  have  said  in  dis- 
cussing the  complaint  proves  the  correctness  of  the  instruc- 
tion, and  we  need  only  add  that  the  easement  passed  with  the 
grant  of  the  land  to  which  it  was  appurtenant,  and  was  a 
burden  upon  the  servient  estate  in  the  hands  of  subsequent 
owners.     Ross  v.  Thompson^  78  Ind.  90. 

We  have  examined  the  evidence  and  find  that  the  case 
made  by  it  is  even  stronger  than  that  made  by  the  complaint. 

Judgment  affirmed. 

Filed  March  11, 1887. 
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Parties. — JVacticc. — Application  to  he  Made  Party  Defendant, — Division  of 
Township. — In  an  action  by  the  trustee  of  a  new  township,  created  by 
the  division  of  a  civil  township,  for  a  writ  of  mandate  against  the 
county  auditor  to  compel  an  equitable  division  and  apportionment  of 
the  various  funds  belonging  to  the  original  township  at  the  time  of  the 
division,  it  is  not  error  to  deny  the  application  of  the  trustee  of  the 
latter  to  be  made  a  party  defendant  to  the  proceeding,  he  showing  no 
substantial  interest  in  the  controversy. 

From  the  Lake  Circuit  Court. 

jr.  B,  Peterson,  for  appellant. 

/.  W.  Youche,  A.  L.  Jones  and  F.  P.  JoTies,  for  appellees. 

NiBLACK,  J. — The  controversy  in  this  case  arose  out  of 
the  division  of  a  civil  township.  The  board  of  commission- 
ers o  *  Lake  county,  in  this  State,  at  their  March  term,  1883, 
made  an  order  which  practically  divided  North  township  of 
that  county  into  two  principal  parts,  considered  both  with 
reference  to  territory  and  population.  One  of  these  parts, 
with  some  small  additions  from  other  townships,  was,  at  the 
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«ame  time,  transformed  into  a  new  township,  to  be  and  as 
since  called  Calumet  township,  the  remaining  part  continu- 
ing to  be  designated  and  known  as  North  township. 

On  the  secondMondayof  the  succeeding  June,  Shoenaman, 
who  had,  in  the  mean  time,  become  trustee  of  Calumet  town- 
ship, demanded  of  Brown,  who  was  at  the  time  auditor  of 
the  county,  that  he  should  issue  to  him  a  warrant  on  the 
county  treasurer  for  a  proportionate  amount  of  the  diflFerent 
funds  which  had  accumulated  during  the  preceding  year  from 
taxes  assessed  in  the  name,  and  for  the  use,  of  North  town- 
ship, and  Brown  declining  to  issue  such  a  warrant,  this  suit, 
which  was  an  application,  on  the  relation  of  Shoenaman,  for 
an  alternative  writ  of  mandate  against  Brown  as  such  auditor, 
was  commenced. 

After  an  alternative  writ  of  mandate  against  Brown  had 
been  ordered,  Towle,  the  appellant,  being  then  trustee  of 
North  township,  applied  to  be  admitted  as  a  party  defendant 
to  the  proceeding,  claiming  that,  upon  the  facts  stated  in  his 
petition.  North  township  continued  to  own,  and  was,  there- 
fore, entitled  to  the  exclusive  use  of,  the  entire  amount  of  the 
several  funds  of  which  Shoenaman  was  seeking  to  recover,  on 
behalf  of  Calumet  township,  a  proportionate  part. 

As  to  the  facts  so  relied  upon  by  Towle,  see  the  case  of 
Towle  V.  Broton,  ante,  p.  65. 

The  circuit  court  overruled  Towle^s  application  to  be  ad- 
mitted as«a  party  defendant,  upon  which  an  exception  was 
reserved. 

Subsequent  proceedings  resulted  in  making  the  writ  of 
mandate  peremptory,  and  in  a  judgment  ordering  Brown  to 
issue  his  warrants  on  the  county  treasurer  for  estimated  pro- 
portionate amounts  of  the  respective  funds  in  litigation,  hav- 
ing reference  to  the  taxable  property,  and  the  number  of  per- 
sons charged  with  a  poll  tax  within  the  then  territorial  limits 
of  North  township,  and  to  the  relative  taxable  property,  and 
the  number  of  persons  charged  with  a  poll  tax,  within  the 
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territory  taken  from  North  township  and  then  constituting 
the  greater  part  of  Calumet  township. 

Towle  alone  appeals,  and  assigns  errors  upon  the  decision 
of  the  circuit  court  *n  overruling  his  application  to  be  made  a 
party  defendant  to  the  proceedings  below. 

Considering  the  fects  stated  in  Towle's  petition  in  the  light 
of  the  construction  placed  upon  substantially  the  same  facts, 
in  the  case  of  Towle  v.  BrotoUy  aupra.  North  township  had  no 
equitable  claim  to,  and  hence  no  interest  in,  the  several  suma 
of  money  for  which  Shocnaman  was  seeking  to  have  warrants 
issued  in  his  favor  for  the  use  of  his  township.  Towle's  pe- 
tition, consequently,  did  not  present  a  state  of  facts  entitling^ 
him  to  be  admitted  as  a  party  to  this  suit.  R.  S.  1881,  sec- 
tion 272. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  16,- 1887. 
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County  Commi88IOKEr&— FooatM^.  — £?«rfio»  to  FUL  —  Commenicement  <f 
Term.^(krlificaU  (jf  EUcticm, — Where  a  county  commissioner  is  elected 
to  fill  a  vacancy,  he  holds  during  the  unexpired  term  of  his  predecessoi 
only,  and  where  he  is  elected  to  succeed  himself  his  term  under  the 
latter  election  begins  immediately  upon  the  expiration  of  the  preceding 
term,  without  regard  to  the  date  of  commencement  fixed  in  his  certifi- 
cate of  election,  and  his  term  is  not  extended  by  his  failure  to  qualify 
until  the  latter  date. 

Same. — Failure  to  Elect.  —Holding  Over. — Where  the  term  of  a  county  com- 
missioner who  was  elected  in  1882  expired  in  December,  1885,  but  no 
person  was  elected  in  1884  to  succeed  him,  he  was  entitled  to  hold  over 
until  his  successor  was  elected  and  qualified;  and  where  a  successor  waa 
elected  in  1886,  under  the  provisions  of  section  4678,  R.  S.  1881,  to  fill 
the  vacancy,  the  latter  is  entitled  to  the  office  immediately  upon  quali- 
fying, but  for  the  unexpired  term  only. 
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Same.— ^d  <jf  /5i^5.— Comrfrufiion.— The  effect  of  the  act  of  March  7th, 
1885,  regulating  the  terms  of  office  of  county  commissioners,  was  such 
as  to  give  commissioners  then  holding,  whose  terms  had  become  con- 
fused and  had  been  unlawfully  encroached  upon  by  others,  and  whose 
successors  had  not  then  been  elected,  the  right  to  hold  three  years,  and 
if  that  period  expired  leaving  a  fraction  of  a  term,  they  are  entitled  to 
hold  such  fraction  to  the  end  of  the  regular  term  of  their  respective 
districts,  and  until  their  successors  have  been  elected. 

From  the  Pulaski  Circuit  Court. 

N.  L.  Affnew  and  jB.  Borders,  for  appellant. 

Mitchell,  J. — This  proceeding  was  commenced  on  the 
10th  day  of  December,  1886,  by  an  information  in  the  name 
of  the  State,  on  the  relation  of  Robert  A.  Lowrey,  against 
Clark  R.  Parcel,  to  test  the  right  of  the  latter  to  hold  the 
office  of  county  commissioner  for  the  third  district  of  Pulaski 
county. 

After  the  issues  were  joined,  the  case  was  tried  upon  an 
agreed  statement  of  facts.  The  material  facts  as  they  appear 
upon  the  record  are,  in  substance,  as  follows :  The  board  of 
commissioners  of  Pulaski  county  was  organized  pursuant  to 
law,  on  the  27th  day  of  May,  1839.  According  to  the  or- 
ganization of  the  board,  the  first  commissioner  for  the  third 
district  held  his  office  for  the  period  of  one  year,  or  until 
the  27th  day  of  May,  1840.  From  1840  until  1882,  the 
regular  succession  was  maintained  without  interruption.  In 
May,  1880,  Martin  Seely,  who  had  been  duly  elected  and 
qualified,  and  whose  term  commenced  in  1879  and  ended  in 
1882,  died  while  serving  in  the  office  of  commissioner.  Clark 
R.  Parcel  was  thereupon  appointed  to  fill  the  vacancy.  In 
October,  1880,  the  relator,  Lowrey,  was  elected  to  fill  out 
Seely's  unexpired  term.  In  November,  1882,  he  was  re- 
elected as  his  own  successor.  The  clerk's  certificate  issued 
to  Lowrey  in  pursuance  of  this  last  election,  recited  that  he 
was  elected  for  a  term  commencing  October  14th,  1883. 
This  was  one  year  later  than  the  actual  commencement  of 
his  term.     The  relator  assumed  to  hold  under  his  first  elec- 
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tion  until  October  2d,  1883,  at  which  time  he  took  the  oath 
of  office  under  the  certificate  last  issued,  and  continued  in 
the  office  until  the  6th  day  of  December,  1886.  At  the  No- 
vember election  in  1886,  Parcel  was  elected  commissioner 
for  the  third  district.  After  receiving  his  certificate  and 
qualifying  according  to  law,  he  demanded  his  seat,  on  the 
6th  day  of  December,  1886.  The  relator  refused  to  sur- 
render, but  the  other  commissioners  admitted  Parcel  to  his 
seat,  and  recognized  him  as  the  lawful  member.  In  this  way 
the  relator  was  excluded  from  the  board. 

Upon  consideration  of  the  admitted  facts,  the  learned  court 
below  gave  judgment  that  the  relator  was  wrongfully  ex- 
cluded, and  that  the  appellant  was  a  usurper  in  the  oflBce. 
From  this  judgment  the  appeal  before  us  has  been  taken. 

As  the  appellee  has  not  favored  us  with  a  brief  or  other 
argument  of  the  case,  we  are  not  advised  as  to  the  theory 
upon  which  the  court  below  proceeded,  except  as  stated  in 
the  brief  of  appellant. 

The  scheme  for  the  organization  of  boards  of  commission- 
ers is  such,  that  the  term  of  one  commissioner  on  each  board 
expires,  and  the  term  of  one  commissioner  elect  commences, 
each  year.  This  was  the  policy  of  the  first  law  under  which 
boards  were  organized.  It  is  more  plainly  the  policy  of  the 
act  of  March  7th,  1885. 

The  regular  order  had  been  observed  without  interruption 
in  the  district  in  question  from  the  organization  of  the  board, 
until  during  the  term  commencing  in  the  year  1882,  and  end- 
ing on  the  first  Monday  in  December,  in  1885. 

The  relator,  Lowrey,  was  first  elected  in  October,  1880,  to 
fill  out  the  unexpired  terra  made  vacant  by  the  death  of  Seely, 
This  term  commenced  in  1879,  and  ended  in  1882.  The 
election  of  Lowrey  in  1880  only  authorized  him  to  hold  the 
unexpired  term  of  Seely.  Parmater  v.  State,  ex  reL,  102 
Ind.  90. 

In  November,  1882,  the  relator  was  elected  his  own  suc- 
cessor.    His  second  term  commenced  immediately  after  his 
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election,  and  proper  notification  thereof.  This  was  so,  be- 
cause the  preceding  term,  into  which  he  had  been  elected,  had 
expired.  That  his  certificate,  issued  by  the  clerk,  erroneously 
stated  that  his  second  term  did  not  commence  until  October, 
1883,  could  not  change  the  law,  nor  in  any  manner  interrupt 
or  affect  the  regular  succession  or  length  of  the  terms.  The 
second  term  into  which  Lowrey  had  been  elected  expired  on 
the  first  Monday  in  December,  1885,  and  if  his  successor  had 
been  elected  in  November,  1884,  as  he  should  have  been,  and 
had  qualified,  the  right  of  such  successor  to  the  office  would 
have  been  clear. 

But,  according  to  the  agreed  statement  of  facts,  it  does  not 
appear  that  any  one  was  elected  at  the  November  election  in 
1884 ;  hence,  at  the  expiration  of  Lowrey's  second  term,  no 
successor  having  been  elected  and  qualified,  he  continued 
rightfully  to  hold  over  until  his  successor  was  elected  and 
qualified.  No  election  having  taken  place  in  1884  to  fill  the 
term  which  was  to  commence  in  1885,  that  term  remained 
vacant,  except  as  the  relator  occupied  it  under  his  right  to 
hold  over  nntil  the  election  and  qualification  of  his  successor. 
The  term  being  thus  vacant,  it  came  under  the  provision  of 
section  4678,  R.  8.  1881,  which  required  that  at  the  general 
election  in  1886,  all  ''  existing  vacancies  in  office ''  should  be 
filled,  unless  otherwise  provided  by  law.  The  question  is, 
was  it  otherwise  provided  by  law  ? 

As  we  gather  it  from  the  appellant's  brief,  the  relator  pre- 
vailed in  the  court  below,  upon  the  theory  that  the  act  of 
March  7th,  1885,  authorized  him  to  hold  until  the  end  of  the 
term  he  was  holding  at  the  time  the  act  went  into  force,  and 
until  the  end  of  the  term  which  expires  on  the  first  Monday 
in  December,  1888.  The  result  of  this  holding  would  be  to 
give  the  relator  two  full  terms  for  one  election.  We  can  per- 
ceive no  ground  upon  which  this  conclusion  can  be  main- 
tained, nor  is  there  any  other  theory  apparent  to  us,  upon 
which  the  ruling  and  judgment  below  can  be  sustained. 

The  act  referred  to  was  not  intended  to  change  in  any  man- 
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ner  the  order  of  succession,  or  to  lengthen  the  terms  of 
county  commissioners.  Except  to  fix  the  first  Monday  in 
December  as  the  date  for  the  commencement  of  commission- 
ers' terms,  the  act  of  March  7th,  1885,  is  almost  wholly  de- 
claratory. "As  applied  to  all  districts  where  the  regular 
succession  had  been  observed,  it  did  not  effect,  nor  was  it 
intended  to  effect,  any  change  whatever,  except  to  fix  the  first 
Monday  in  December  as  the  commencement  of  the  term." 
State,  ex  rel.,  v.  Barloic,  103  Ind.  563. 

As  was  in  effect  said  in  the  case  cited,  the  act  provided  for 
two  contingencies,  or  classes,  in  which  the  regular  order  had 
been  interrupted,  viz. :  Commissioners  then  holding  oflSce, 
whose  successors  had  not  been  elected,  and  such  as  were  then 
commissioners  elect,  who  might  thereafter  commence  service 
at  a  period  other  than  the  beginning'  of  a  regular  term.  In 
respect  to  both  of  these  classes,  the  act  provided  that  such 
commissioners  should  hold  three  years  from'  the  time  they 
commenced,  or  should  commence  service,  and  as  much  longer 
as  should  carry  them  to  the  end  of  a  regular  term,  and  until 
their  successors  were  elected  and  qualified. 

The  relator  having  been  elected  his  own  successor  in  1882, 
his  second  term  of  service  must  be  deemed  to  have  com- 
menced at  the  regular  period  in  1882.  He  could  not,  by 
holding  over  after  the  expiration  of  his  first  term,  and  fail- 
ing to  qualify  until  one  year  of  his  second  term  had  passed, 
extend  the  latter  term,  or  make  his  second  term  commence 
at  an  irregular  period. 

The  effect  of  the  act  of  1885  was  such  as  to  give  commis- 
sioners then  holding,  whose  terras  had  fallen  into  confusion, 
and  had  been  unlawfully  encroached  upon  by  others,  and 
whose  successors  had  not  then  been  elected,  the  right  to  hold 
three  years,  and  if  that  period  expired,  leaving  a  fraction  of 
a  term,  they  were  entitled  to  hold  such  fraction  to  the  end 
of  the  regular  terms  of  such  districts,  and  until  their  succes- 
sors had  been  elected  and  qualified. 

There  had  been  no  encroachment  or  invasion  of  the  re- 


NOVEMBER  TERM,  1886.  127 

Blackburn  v,  Crowder  et  oL 

lator^s  second  term,  except  as  he  undertook  to  extend  his 
first  term,  by  his  own  wrongful  act  or  misconstruction  of  the 
law.     He  can  not  take  advantage  of  that. 

His  three  years  of  service  in  his  second  term  expired  with 
the  end  of  the  term,  leaving  no  fraction.  He  simply  held 
over  one  year  into  the  next  term,  by  reason  of  the  fact  that 
no  successor  had  been  elected  and  qualified.  This  he  had  the 
right  to  do.  The  appellant  was  elected  in  1886,  at  a  time 
when  the  law  authorized  the  holding  of  an  election  to  fill  the 
vacancy  occasioned  by  the  failure  to  elect  a  commissioner  in 
1884.  He  has  the  right  to  the  office  for  the  unexpired  term, 
and  no  longer. 

The  judgment  is  reversed,  with  costs. 

FUed  March  16, 1887. 


No.  12,592. 

Blackbubn  V,  Crowder  et  al. 

New  Tbial. — Newhf  Discovered  Evidence. — Impeachment. — Where  newly  dis- 
covered evidence  proves  a  distinct  and  material  fact,  a  new  trial  should 
be  granted,  even  though  such  evidence  may  have  the  additional  effect 
of  impeaching  the  testimony  of  the  opposite  party. 

8ame. — Complaini  for. — Avermenia  not  Supplied  by  Erhibited  Evidence. — Evi- 
dence made  an  exhibit  to  a  complaint  for  a  new  trial  after  the  term  can 
not  supply  any  averments  essential  to  the  validity  of  the  complaint,  and 
a  question  as  to  whether  diligence  is  shown  must  be  determined  from 
the  allegations  in  the  body  of  the  pleading. 

Sahe. — Diligence. — Inquiries. — Showing  as  to.— A  complaint  for  a  new  trial, 
on  the  ground  of  newly  discovered  evidence,  must  state  the  facts  con- 
stituting the  diligence  used  to  discover  such  evidence,  the  place,  time 
and  circumstances  under  which  inquiries  were  made,  and  it  must  also 
show  that  the  evidence  was  not  discovered  during  the  term  at  which 
the  case  was  tried. 

Sake. — Sufficient  Averments  cf  DiHgenoe. — Where  the  new  evidence  is  an 
account  book  kept  by  the  opposite  party,  which  is  shown  to  have  been 
in  his  ^ssession,  allegations  in  the  complaint  for  a  new  trial,  that 
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inquiries  concerning  the  book  had  been  made  of  such  party  upon  the 
trial,  when  he  was  testifying  as  a  witness,  and  that  he  had  denied  that 
such  a  book  was  ever  in  existence,  show  diligence. 

From  the  Greene  Circuit  Court. 

M.  F.  Dunn  and  O.  O.  Dunn,  for  appellant. 

J.  C.  Briggs  and  W.  C.  Hultz,  for  appellees. 

Elliott,  C.  J. — The  appellees  obtained  a  new  trial  upon 
a  complaint  filed  after  the  term.  The  appellant  unsuccess- 
fully demurred  to  the  complaint. 

One  of  the  grounds  upon  which  the  complaint  is  assailed 
is,  that  the  newly  discovered  evidence  is  cumulative,  but  we 
think  this  ground  not  tenable.  The  newly  discovered  evi- 
dence was  of  an  independent  and  distinct  fact,  the  existence 
of  an  account  book  which  had  been  concealed  from  the 
plaintiff,  and  is  not,  therefore,  within  the  rule  declaring  that 
a  new  trial  will  not  be  granted  where  the  newly  discovered 
evidence  is  merely  cumulative.  Htnea  v.  Driver,  100  Ind. 
315;  Rains  v.  Ballow,  54  Ind.  79. 

It  is  true  that  the  newly  discovered  evidence  tended  to  con- 
tradict and  impeach  the  appellant,  but  it  did  much  more  than 
this,  for  it  tended  to  establish  a  material  fact,  namely,  the 
existence  of  the  appellant^s  account  book  in  which  there  were 
entries  directly  sustaining  the  appellees^  theory.  Where  evi- 
dence proves  a  distinct  and  material  fact,  a  new  trial  can  not 
be  denied  because  the  evidence  may  have  the  additional  effect 
of  impeaching  the  testimony  of  the  party  against  whom  it 
is  offered. 

In  defending  the  complaint  against  the  objection  that  dili- 
gence was  not  shown,  counsel  refer  us  to  the  exhibit  contain- 
ing the  evidence  given  on  the  former  tri^l,  but  this  reference 
will  not  avail  the  appellees.  The  evidence  may  be  made  an 
exhibit,  but  the  exhibit  performs  no  other  office  than  that  of 
bringing  the  evidence  into  the  record ;  it  does  not  supply  any 
averments  essential  to  the  validity  of  the  complaint,  for 
these  must  be  made  in  the  body  of  the  pleading.     In  Hinea 
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V.  Driver^  supra,  it  was  said :  "  While  we  hold  that  the  affi- 
davits and  the  bill  of  exceptions  containing  the  evidence  given 
on  the  former  trial  may  be  made  exhibits^  we  hold^  also^  that 
they  are  only  part  of  the  pleadings  for  the  single  purpose  of 
showing  the  former  evidence  and  the  newly  discovered  evi- 
dence. *  *  They  can  not  be  resorted  to  for  the  purpose  of  aid- 
ing the  complaint  in  any  other  particular;  their  effect  must  be 
confined  to  a  statement  of  the  original  and  the  newly  discov- 
ered evidence ;  all  the  other  facts  essential  to  the  validity  of 
the  complaint  must  be  stated  in  the  body  of  that  pleading  as 
in  ordinary  cases/*  The  question  whether  diligence  is  shown 
musty  therefore,  be  determined  from  the  allegations  in  the 
body  of  the  complaint,  and  is  not  to  be  ascertained  by  a  search 
thn>ugh  the  mass  of  evidence  embodied  in  the  exhibit. 

The  averments  of  the  complaint  upon  this  subject  are  these : 
'^  That  it  became  and  was  a  material  question  upon  the  trial 
of  said  cause  whether  said  $1,179  had  been  paid  by  the  plain- 
tiffs to  the  defendant ;  that  the  only  evidence  introduced  by 
the  plaintiffs,  as  shown  by  the  bill  of  particulars  filed  here- 
with, marked  exhibit  ^A,'  which  contains  all  the  evidence  in- 
troduced upon  said  trial,  was  the  evidence  of  Claude  Crowder, 
who  testified  that  he  had  paid  the  sum  of  $1,179  to  and  for 
the  benefit  and  use  of  defendant  for  the  plaintiffs,  at  the  in- 
8tance  and  request  of  defendant ;  that  he  had  kept  the  charges 
in  a  small  book  until  August,  1882,  when  he  added  them  up 
and  charged  the  sum  total,  $1,179,  upon  an  irregular  journal 
kept  by  him  as  book-keeper  for  the  plaintiffs ;  that  this  was 
well  known  by  the  defendant ;  that  he  saw  the  small  book  ; 
that  defendant  kept  a  small  book  himself  containing  the 
charges  against  himself,  and  that  the  witness  and  the  defend- 
ant at  several  different  times  compared  defendant's  accounts 
during  said  time,  and  found  the  same  correct,  and  that  the 
book  had  been  lost,  and  he  was  unable  to  give  the  various 
charges  and  payments  composing  the  sum  of  $1,179." 

It  is  also  alleged  in  the  body  of  the  complaint,  that,  when 
Vol.  110.— 9 
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on  the  witness  stand,  the  appellant  denied  that  he  had  ever 
kept  such  a  book,  and  denied,  also,  that  there  was  any  such 
book  in  existence.  It  is  further  alleged  that  the  appellees 
made  inquiries  of  all  who  would  be  likely  to  know  of  its 
existence,  but  could  obtain  uo  evidence,  and  that  on  the  trial 
of  another  case  between  the  parties,  the  appellant  produced 
the  book. 

We  concur  with  counsel  that  it  is  necessary  for  a  party  ask- 
ing a  new  trial  to  state  the  facts  constituting  the  diligence, 
and  that  he  must  show  the  place,  time  and  circumstances 
under  which  the  inquiries  were  made.  Toney  v.  Toney,  73  Ind. 
34 ;  Wall  v.  State,  ex  rel,,  80  Ind.  146 ;  MeCauley  v.  Murdocky. 
97  Ind.  229;  Hines  v.  Driver,  supra.  We  think,  however,  that 
this  complaint  does  show  that  inquiries  were  made  of  the 
proper  party.  Inquiries  were  certainly  made  of  the  appel- 
lant when  on  the  witness  stand,  and,  as  he  was  shown  to  have 
had  the  book,  it  is  difficult  to  perceive  how  he  can,  with  any 
show  of  reason,  complain  that  proper  inquiries  were  not  pros- 
ecuted. It  was  not  unreasonable  for  the  appellees  to  presume 
that  he  could  give  truthful  information,  and  that  he  would 
do  so  when  called  upon  to  answer  on  oath. 

It  is  undoubtedly  the  law,  as  appellant  contends,  that  it 
must  be  shown  that  the  evidence  was  not  discovered  during 
the  term  at  which  the  case  was  tried.  Hinea  v.  Driver,  supra, 
and  cases  cited.  This  does  appear  by  express  averment  in 
the  complaint  before  us. 

Judgment  affirmed. 

FUed  March  15,  1887. 
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Orton  et  al.  v.  Tilden  et  al. 

SuPREXE  CSotTRT. — Assignment  cf  Errors, — Joint  Assignment.  —  Effect  of, — 
Each  assignment  or  specification  of  error,  in  a  joint  assignment  or 
errors  by  several  appellants,  must  be  founded  upon  a  ruling  against  ail 
such  appellants  and  of  which  all  of  them  had  a  right  to  complain,  or 
it  is  not  good  as  to  any  of  them. 

Same. — JVcwrfice. —  When  Defective  Complaint  Cured  by  Judgmeyit. — Where  the 
sufficiency  of  a  complaint  or  petition  is  challenged  for  the  first  time  in 
the  Supreme  Court,  the  defects  therein  will  be  held  to  be  cured  by 
verdict  and  judgment,  unless  it  appears  that  material  facts  essential  to 
the  existence  of  a  cause  of  action  have  been  omitted  therefrom,  and 
such  defects  could  not  have  been  obviated  by  the  evidence  on  the  trial. 

Bill  op  B^cceptions. — Praeliee, — Where  a  bill  of  exceptions  does  not  set 
out  the  date  of  its  presentation  to  tlie  judge  for  his  signature,  and  the 
record  shows  that  it  was  signed  by  the  judge  and  filed  after  the  time 
allowed  for  the  preparation  and  filing  thereof,  it  will  be  presumed  that 
it  was  not  presented  to  the  judge  until  the  date  of  his  signature,  and  it 
is  not  properly  in  the  record,  notwithstanding  a  statement  in  such  bill 
that  *^  now,  within  the  time  fixed,  the  defendants  present  their  bill  of 
exceptions,"  etc. 

Highway. — Proceeding  for  Ascertainment  and  Survey. — Notice. —  Waiver, — 
F^ilion. — In  a  proceeding  under  section  5035,  B.  S.  1881,  for  the  ascer- 
tainment, survey,  etc.,  of  a  highway,  alleged  to  have  been  used  as  such 
for  more  than  twenty  years,  when  the  parties,  through  whose  lands  such 
alleged  highway  passes,  voluntarily  appear  in  the  commissioners'  court, 
without  notice,  and  make  no  objection  to  the  jurisdiction  of  that  court, 
they  can  not  afterwards  object  on  appeal,  either  in  the  circuit  or 
Supreme  Court,  to  the  want  of  notice,  and  the  judgment  in  such  case 
will  not  be  reversed  because  the  petition  does  not  contain  the  names  of 
such  parties. 

Same.— jVain«8  of  Bxrfies. — QucerCf  whether  such  section  contemplates  that 
the  petition  should  necessarily  set  out  the  names  of  the  parties  afiected 
by  such  proceeding? 

From  the  LaPorte  Circuit  Court. 

D.  J.  Wile  and  F.  E.  0%homy  for  appellants. 

Jf.  NyCy  for  appellees.  • 

HowK,  J. — At  the  June  term,  1883,  of  the  board  of  com- 
missioners of  LaPorte  county,  appellees,  John  F.  and  Walter 
8.  Tilden,  presented  to  such  board  their  petition  in  writing. 
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wherein  they,  as  citizens  of  Cass  township,  in  such  county, 
represented  that  in  the  year  1857  a  public  highway  was  es- 
tablished by  the  board  of  trustees  of  such  township,  described 
as  follows,  to  wit :  Commencing  on  the  west  side  of  section  2, 
at  the  half-mile  stake,  and  running  thence  north  on  the  sec- 
tion line  dividing  sections  2  and  3,  township  34  north,  of 
range  4  west,  there  intersecting  a  road,  in  Clinton  township, 
leading  to  Bigelow's  mills;  that  the  highway  so  laid  was  then 
and  there  by  said  trustees  established  of  the  width  of  forty 
leet ;  that  said  highway  had,  since  the  action  of  said  trustees 
of  Cass  township,  been  travelled  and  worked  as  a  public  high- 
way, and  had  been,  and  still  was,  a  work  of  public  utility  and 
of  great  convenience  to  the  public ;  and  that  said  highway 
was  not  sufficiently  described  on  the  record  of  said  trustees, 
nor  was  the  order  locating  said  road  full  and  ample,  as  by 
law  required.  Wherefore  the  appellees  asked,  that  said  high- 
way be  ascertained,  surveyed  and  entered  of  record,  as  by 
statute  provided. 

Appellants  Orton  and  Black  appeared  and  filed  their  re- 
monstrance before  the  county  board.  Thereafter,  after  hear- 
ing the  evidence,  the  county  board  found  that  the  highway, 
described  in  appellees'  petition,  was  attempted  to  be  estab- 
lished by  the  trustees  of  Cass  township,  and  that  the  same  had 
been  used  as  a  highway  more  than  twenty  years,  but  that  the 
same  was  not  sufficiently  recorded ;  and  thereupon  the  board 
ordered  that  the  same  be  established  as  a  highway,  forty  feet 
wide,  and  that  the  same  be  recorded  as  such. 

From  this  order  of  the  county  board,  all  the  appellants 
herein,  Orton,  Black  and  Bowman,  appealed  to  the  LaPorte 
Circuit  Court.  There  the  cause  was  tried  by  a  jury,  and  a 
verdict  was  returned  finding  that  the  road,  mentioned  and 
described  in  the  petition  herein,  had  been  used  and  laid  out 
as  a  public 'highway,  but  not  sufficiently  described,  to  the 
width  of  thirty-five  feet.  Over  the  appellants'  motion  for  a 
new  trial,  the  court  adjudged  and  decreed  that  the  road  in  the 
petition  described,  to  wit :  (Description  omitted),  had  been 
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used  and  laid  out  as  a  public  highway,  but  not  sufficiently 
described,  to  the  width  of  thirty-five  feet,  and  that  the  same 
ought  to.  be  ascertained,  described  and  entered  of  record,  as 
such  public  highway,  in. the  proper  record  of  the  board  of 
commissioners  of  liaPorte  county ;  and  such  board  was  di- 
rected to  so  ascertain,  describe  and  enter  of  record  the  said  high- 
way. It  was  also  adjudged  that  appellees  recover  their  costs 
and  charges  herein,  taxed,  etc.,  of  and  from  the  appellants. 

Errors  are  assigned  here  by  appellants,  which  were  intended 
to  call  in  question  the  overruling  (1)  of  their  motions  to  dis- 
miss the  proceedings  herein,  (2)  of  their  demurrer  to  appel- 
lees' petition,  (3)  the  sufficiency  of  the  facts  stated  in  such 
petition  to  entitle  appellees  to  the  relief  asked  for,  and  (4) 
the  overruling  of  appellants'  motion  for  a  new  trial. 

Under  our  decisions,  appellants'  assignment  of  errors,  predi- 
cated upon  the  overruling  of  the  motions  to  dismiss  and  of 
the  demurrer  to  the  petition,  presents  no  question  here  for 
our  consideration.  All  three  of  the  appellants,  Orton,  Black 
and  Bowman,  joined  in  one  and  the  same  assignment  of  errors, 
and  this  assignment  constituted  their  joint  and  only  com- 
plaint in  this  court.  It  was  necessary,  therefore,  that  each 
paragraph  or  specification  of  error,  in  such  joint  assignment, 
should  be  founded  upon  a  ruling  against  all  the  appellants, 
and  of  which  all  of  them  had  the  right  to  complain,  or  it 
would  not  be  good  as  to  any  of  them.  Like  a  complaint  in 
the  trial  court,  the  assignment  of  errors  here  must  be  good 
as  to  all  who  join  therein,  or  it  will  not  be  good  as  to  any  of 
them.  This  is  the  settled  rule,  as  declared  in  many  of  our 
decided  cases.  Eichbredt  v.  Angerman,  80  Ind.  208 ;  Feeney 
v.  Mazelin,  87  Ind.  226 ;  Williama  v.  Rilei/,  88  Ind.  290 ; 
Boyd  V.  JPfeifer,  95  Ind.  599 ;  Bobbins  v.  Magee,  96  Ind. 
174;  Hinlde  v.  Shelley,  100  Ind.  88  ;  Boyd  v.  Anderson,  102 
Ind  217. 

Appellants  have  also  assigned  here,  as  error,  that  appel- 
lees' petition  herein  was  insufficient  to  entitle  them  to  the 
relief  prayed  for,  in  that  it  did  not  state  facts  sufficient  there- 


134  SUPREME  COURT  OF  INDIANA, 


Orton  et  a/,  v.  Tildeu  et  al. 


for.  Appellees'  counsel  insists  that  this  error  can  not  be 
considered  here,  because  such  petition  does  not  appear  in  the 
record,  save  as  it  was  copied  into  the  transcript  of  the  pro- 
ceedings bfefore  the  county  board,  which  transcript,  was  sent 
up  to  the  court  below,  on  the  appeal  thereto,  and  is  set  out 
in  the  record  now  before  us.  Counsel  claims  that,  after  the 
case  reached  the  court  below,  the  petition  was  amended  by 
appellees,  and  that  this  amended  petition  ought  to  have  ap- 
peared in  the  record  of  this  cause.  If  this  be  true,  and  it 
was  important  to  the  appellees  that  the  amended  petition 
should  be  brought  into  the  record,  they  should  have  applied 
to  this  court  for  a  certiorari  for  that  purpose.  But  the  clerk 
of  the  court  below  has  certified  that  the  record  before  us  is 
"a  full,  true  and  complete  transcript  of  all  the  pleadings 
filed  and  proceedings  had"  in  this  cause.  To  us  this  record 
so  certified,  in  the  absence  of  any  showing  to  the  contrary, 
"imports  absolute  verity."  We  are  bound  to  conclude, 
therefore,  that  the  petition  appearing  in  the  record  was  the 
only  pleading  filed  on  behalf  of  the  appellees  in  this  cause, 
and  that  it  is  the  same  petition,  the  sufficiency  of  which  is 
challenged  by  appellants'  assignment  of  error  in  this  court. 
It  must  be  borne  in  mind,  that  the  error  we  are  now  con- 
sidering calls  in  question  the  sufficiency  of  appellees'  petition 
after  verdict  and  judgment  thereon,  for  the  first  time  in  this 
court.  In  such  a  case,  of  course,  it  must  appear  that  mate- 
rial facts,  essential  to  the  existence  of  the  cause  of  action 
attempted  to  be  stated,  have  been  wholly  omitted,  before  this 
court  would  be  authorized  to  reverse  the  judgment  below  for 
error  assigned  here  upon  the  alleged  insufficiency  of  the  pe- 
tition. Laverty  v.  State,  ex  rel.y  109  Ind.  217,  and  cases 
cited.  For,  if  the  defects  in  the  petition  were  such  as  might 
have  been  obviated  by  the  evidence  on  the  trial,  they  must 
be  held  to  have  been  cured  by  the  verdict  and  judgment  on 
the  petition,  when  it  is  sought  to  take  advantage  of  such 
defects  by  the  error  assigned  here.  Burkeit  v.  Holman,  104 
Ind.  6,  and  cases  cited.     The  only  objection  urged  by  appel- 
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lants  to  the  sufficiency  of  the  petition  is,  that  it  does  not  set 
forth  the  names  of  the  owners  of  the  lands,  through  which 
the  alleged  highway  passes.  Whether  or  not  the  names  of* 
4such  owners  should  be  stated  in  a  petition,  under  section 
5035,  R.  S.  1881,  to  have  the  county  board  Ascertain,  de- 
scribe and  enter  of  record  an  alleged  public  highway,  is  a 
mooted  question,  in  regard  to  which  our  decisions  are  not  very 
harmonious.  The  section  as  it  now  reads  has  been  in  force 
since  jVIarch  5th,  1867,  and  provides  as  follows: 

"All  public  highways  which  have  been  or  may  hereafter 
be  used  as  such  for  twenty  years  or  more  shall  be  deemed 
public  highways;  and  the  board  of  county  commissioners 
£?hall  have  power  to  cause  such  of  the  roads  used  as  high- 
ways as  shall  have  been  laid  out  but  not  sufficiently  de- 
scribed, and  such  as  have  been  used  for  twenty  years  but 
not  recorded,  to  be  ascertained,  described,  and  entered  of 
record." 

As  originally  enacted  on  June  17th,  1852,  this  section  sim- 
ply provided  that  all  public  highways,  which  had  been  or 
might  thereaft;er  be  used  as  such  for  twenty  years  or  more, 
should  be  deemed  public  highways ;  and,  in  that  form,  the 
section  continued  in  force  from  May  6th,  1853,  until  the 
amended  section,  above  quoted,  took  effect  on  March  5th, 
1867.  It  is  manifest,  we  think,  that  much  of  the  procedure 
provided  in  the  highway  fict  of  June  17th,  1852,  and  its 
amendments,  for  the  location,  opening  and  establishment  of 
new  highways,  is  wholly  inapplicable,  and  was  never  intended 
to  be  applied,  to  the  proceedings  which  might  be  instituted 
under  the  provisions  of  section  5035,  above  quoted,  for  the 
ascertainment,  description  and  entry  of  record  of  certain  kinds 
or  classes  of  roads  or  highways.  This  section  of  the  statute 
was  considered  by  this  court,  in  the  case  of  State  v.  SchuHz, 
57  Ind.  19,  wherein  Schultz  had  been  indicted  below  for 
perjury  charged  to  have  been  committed  by  him  as  a  witness 
before  the  county  board,  upon  the  hearing  of  a  petition  under 
the  statute  for  the  ascertainment,  description  and  entry  of 


136  SUPREME  COURT  OF  INDIANA, 


Orton  et  al,  v.  Tilden  et  oL 


record  of  a  certain  highway,  alleged  to  have  been  used  as 
such  for  twenty  years.  The  indictment  was  quashed  below, 
and  the  State  appealed  to  this  court.  Here,  the  counsel  of 
Schultz  made  the  point,  that  "the  board  of  commissioners 
had  no  jurisdiction  of  the  matter  in  which  the  oath  was  ad- 
ministered, and  therefore  that  perjury  could  not  have  been 
committed."  Upon  the  point  thus  made,  the  court  there 
said :  "  We  are  of  opinion,  upon  an  examination  of  the  stat- 
ute, that  no  notice  or  process  was  necessary  in  the  proceeding 
before  the  board.  On  an  application  for  the  location,  vaca- 
tion or  change  of  a  highway,  notice  must  be  given  by  publi- 
cation in  a  newspaper,  or  by  posting  up  notices;  but  we  find 
no  law  requiring  or  providing  for  notice,  in  cases  like  that 
in  which  the  perjury  is  alleged  to  have  been  committed.  The 
law  does  not  provide  for  notice  in  such  cases,  nor  the  manner 
of  giving  the  same ;  and  it  seems  to  us  that  it  was  contem- 
plated by  the  Legislature,  that  the  board  might  exercise  the 
power  conferred  by  the  statute  set  out  above,  without  the 
publication  of  such  notice  as  is  required  on  applications  to 
locate,  vacate  or  change  high  ways.'' 

So,  also,  it  would  seem  that,  in  the  enactment  of  the  amended 
section  5035,  above  quoted,  the  General  Assembly  contem- 
plated and  intended  to  provide  that  the  board  of  county  com- 
missioners might  cause  such  of  the  county  roads,  used  as  high- 
ways, as  should  have  been  laid  out  but  not  sufficiently 
daecribed,  and  such  as  had  been  used  for  twenty  years  but  not 
recorded,  "  to  be  ascertained,  described,  and  entered  of  record,'^ 
without  the  petition  therefor  containing  "the  names  of  the 
owners  and  occupants  or  agents  of  the  lands,"  through  which 
such  roads  had  been  so  used  as  highways,  required  to  be  set 
forth  in  a  petition  for  the  location,  change  or  vacation  of  a 
highway,  as  provided  in  section  5001,  R.  S.  1881,  in  force 
since  May  6th,  1853. 

In  Vandever  v.  Oarahwiler^  63  Ind.  185,  which  was  a  pro- 
ceeding under  section  5035,  supray  for  the  ascertainment,  de- 
scription and  entry  of  record  of  a  highway,  alleged  to  have 
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been  used  as  such  for  more  than  twenty  years^  the  petition 
to  the  county  board  is  copied  substantially  in  the  opinion  of  the 
court.  It  appears  therefrom,  that  the  petition  in  that  case 
did  not  contain  the  names  of  the  owners  and  occupants  or 
agents  of  the  lands,  through  which  the  alleged  highway  had 
been  so  used.  The  court  below  overruled  a  motion  to  dis- 
miss and  a  motion  in  arrest  of  judgment,  and  it  was  hold  by 
this  court  that  there*  was  no  error  in  either  of  these  rulings. 
After  deciding  the  questions  in  the  case  cited,  it  is  said :  "  It 
may  not  be  improper,  before  closing  this  opinion,  to  state,  in 
the  light  of  previous  decisions,  some  of  the  steps  necessary  to 
be  taken  to  obtain  a  description  and  record  of  a  highway^ 
under  section  45  (section  5035^  suprci).  In  the  first  place,  if 
the  proceeding  is  inaugurated  by  a  petition,  the  sufficiency 
and  certainty  of  it  may  be  tested  by  a  demurrer  and  motion, 
as  are  complaints  in  other  cases.  It  should  state  the  names 
of  the  owners  of  the  property  over  which  the  road  is  claimed 
to  run,  so  that  the  court  can  cause  proper  notice  to  bo  given  to 
them  of  the  pendency  of  the  petition.  Such  notice  is  neces- 
sary,  because,  though  the  statute  provides  for  none,  the  fun- 
damental principles  of  law  and  justice  require  that  those 
whose  rights  are  to  be  directly  affected  by  legal  proceedings 
and  judgments  shall  have  notice  and  an  opportunity  to  be 
heard  in  opposition  to  such  proceedings." 

What  we  have  last  quoted  is,  of  course,  pure  dictum,  as  it 
is  outside  of  all,  and  in  apparent  conflict  with  some,  of  th6 
rulings  in  the  case  last  cited ;  but  as  it  is  reasonably  good 
dictum,  we  have  no  fault  to  find  therewith.  In  tliat  case,  it 
was  held  that  the  fact  that  the  parties  appeared  without  no- 
tice cured  the  defect  of  the  want  of  notice ;  and  so  we  hold 
in  the  case  in  hand. 

It  is  conclusively  shown  by  the  record  of  this  cause,  that 
all  the  appellants  appeared  to  the  petition  herein  before  the 
county  board,  and  all  joined  in  the  appeal  from  the  order  of 
such  board  to  the  court  below,  and  all  there  appeared.  On 
their  appearance  before  the  county  board,  appellants  did  not 
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object  to  the  notice,  and  they  could  not  afterwards  object  to 
the  notice  on  account  of  any  defect  therein,  on  appeal,  either 
in  the  court  below  or  in  this  court.  Washington  Ice  Co.  v. 
Lay,  103  Ind.  48. 

In  the  case  last  cited  it  was  insisted,  as  it  is  now  and  'here, 
that  the  petition  was  fatally  defective,  in  that  it  did  not  con- 
tain the  names  of  the  owners  and  occupants  or  agents  of  the 
lands,  through  which  the  alleged  highway  had  been  used  a.s 
such.  Without  deciding  the  question,  whether  or  not  it  was 
necessary  that  the  petition,  under  the  provisions  of  section 
5035,  supra,  should  contain  the  names  of  the  owners  and  oc- 
cupants or  agents  of  the  lands,  through  which  the  alleged 
highway  had  been  used  as  such,  the  court  there  held,  as  we 
now  hold,  that  the  judgment  will  not  be  reversed  because  the 
petition  does  not  contain  such  names,  when  it  is  manifest,  as 
it  is  in  this  case,  that  all  the  owners  and  occupants  or  agents 
of  such  lands,  so  far  as  shown  by  the  record,  without  object- 
ing to  the  notice,  voluntarily  appeared  to  such  petition.  See, 
also,  Strong  v.  Makeever,  102  Ind.  578. 

The  only  other  questions  discussed  by  appellants'  learned 
counsel,  in  their  exhaustive  brief  of  this  cause,  are  such  as 
arise  under  the  alleged  error  of  the  court  below  in  overrul- 
ing their  motion  for  a  new  trial.  Manifestly,  we  can  neither 
consider  nor  decide  any  of  these  questions,  if  appellees'  coun- 
sel is  right  in  claiming,  as  he  does,  that  appellants'  bill  of 
exceptions  herein  is  not  properly  a  part  of  tl\e  record  of  this 
cause.  It  is  shown  by  the  record,  that  appellants'  motion  for 
a  new  trial  was  overruled  by  the  court  on  the  2d  day  of  May, 
1 884 ;  "  and  ninety  days  are  allowed  said  defendants  in  which 
to  prepare  and  file  their  bill  of  exceptions.''  The  ninety 
days  time  allowed  expired  on  the  31st  day  of  July,  1884. 
The  record  shows  that  the  bill  of  exceptions  was  signed  by 
the  judge,  and  filed  by  the  clerk,  on  the  1st  day  of  August, 
1884,  which  was  one  day  too  late.  The  bill  of  exceptions 
concludes  as  follows:  "And  now,  within  the  time  fixed,  the 
defendants  present  this,  their  bill  of  exceptions,  and  pray  that 
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it  may  be  signed^  sealed  and  made  a  part  of  the  record,  which 
is  done.     Signed  this  1st  day  of  August,  1884/* 

In  section  629,  R.  S.  1881,  it  is  provided  that  "  the  party 
objecting  must,  within  such  time  as  may  be  allowed,  present 
to  the  judge  a  proper  bill  of  exceptions,  which,  if  true,  he 
shall  promptly  sign  and  cause  it  to  be  filed  in  the  cause ;  if 
not  true,  the  judge  shall  correct,  sign,  and  cause  it  to  be  filed 
without  delay.  When  so  filed,  it  shall  be  a  part  of  the 
record ;  and  delay  of  the  judge  in  signing  and  filing  the 
same  shall  not  deprive  the  party  objecting  of  the  benefit 
thereof.  The  date  of  the  presentation  shall  be  stated  in  the 
bill  of  exceptions,  and  the  entry  shall  show  the  time  granted, 
if  beyond  the  term,  for  presenting  the  same.'' 

It  is  no  compliance  with  the  provisions  of  this  section  of 
the  statute,  to  recite  that,  within  the  time  allowed,  the  de- 
fendants presented  their  bill  of  exceptions.  But  the  exact 
dat€  of  the  presentation  must'  be  stated,  not  in  the  margin 
nor  on  the  back  of  the  bill,  but  in  the  bill  itself,  so  that  it 
may  be  seen  by  this  court  whether  or  not  the  date  of  the 
presentation  was  within  the  time  allowed  by  the  court. 
Where,  as  in  this  case,  "  the  date  of  the  presentation  "  is 
not  stated  in  the  bill  of  exceptions,  we  must  consider  the 
date  of  the  signature  of  the  judge  to  the  bill  as  the  date  of 
its  presentation  to  such  judge ;  and  so  considered,  as  we  have 
seen,  the  bill  was  not  presented  to  and  signed  by  the  judge, 
until  after  the  expiration  of  the  time  allowed  by  the  court 
for  the  presentation  and  filing  thereof.  It  follows,  there- 
fore, that  the  bill  of  exceptions  herein  is  not  properly  a  part 
of  the  record  before  us,  and  can  not  be  considered  here  in 
the  decision  of  this  cause.  Robinson  v.  Anderson,  106  Ind. 
152;  Terre  Haute,  etc.,  R.  R.  Co.  v.  Bissell,  108  Ind.  113; 
Joseph  V.  Mather,  ante,  p.  114. 

We  have  found  no  error,  in  the  record  of  this  cause,  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  aflBrmed,  with  costs. 

Filed  March  15,  1887. 


140  SUPREME  COURT  OF  INDIANA, 

Winstandley  r.  Rariden  et  al 
No.  12,659. 

Winstandley  v.  Rariden  et  al. 

Pleading. — Demurrer.— Conclusions, — A  demurrer  admits  as  true  all  tliat 
is  well  pleaded,  but  it  does  not  admit  conclusions  of  law  stated  by  the 
pleader. 

Promissory  "Note.— Consideration. — Purchase  of  Land. — Deed. — Possession, 
— Assignee  in  Bankruptcy. — Pleading  Conclusions, — To  a  complaint  on 
promissory  notes,  taken  by  the  plaintiff  after  maturity  by  assignment 
from  an  assignee  in  bankruptcy,  it  was  answered  thai  the  consideration 
for  the  notes  was  the  purchase  of  certain  land,  a  deed  and  possession 
thereunder ;  that  the  land  was  sold  to  the  defendant  by  the  assignee  in 
bankruptcy ;  that  by  the  terms  of  the  sale  the  defendant  was  to  have  a 
deed  from  such  assignee  and  possession  thereunder,  neither  of  which  he 
had  received,  although  demanded,  and  that  the  land  is  held  adversely  to 
him;  tliat  the  bankruptcy  proceedings  have  been  closed,  and  the  as- 
signee discharged  from  his  trust ;  and  that  the  notes  in  suit  are  the  only 
notes  given  for  the  land. 

Heldf  that  the  answer  is  not  sufficient  on  demurrer  for  want  of  facts. 

From  the  Lawrence  Circuit  Court. 

31.  F.  Dunn  and  G,  G.  Dunn,  for  appellant. 

Tr.  //.  Martin,  for  appellees. 

ZoLLARS,  J. — In  1874,  appellee  Rariden,  as  principal,  and 
the  other  apj^ellees,  as  his  sureties,  executed  notes  to  Davis 
Harrison,  assignee.  After  their  maturity,  they  were  assigned 
by  Harrison,  assignee,  to  appellant.  He  instituted  this  ac- 
tion to  recover  a  judgment  against  appellees,  for  the  amount 
of  the  notes. 

The  court  below  overruled  appellant's  demurrer  to  the 
third  and  fourth  paragraphs  of  appellees'  answer,  and  sus- 
tained a  demurrer  to  the  second  paragraph  of  appellant'.** 
reply  to  those  paragraphs  of  answer. 

The  substance  of  the  third  paragraph  of  answer  is,  that 
the  sole  consideration  for  the  notes  was  the  purchase  of  an 
eighth  interest  in  land,  whicli  is  described,  by  appellee 
Rariden ;  "  that,  by  the  terms  of  said  purchase,  the  defend- 
ant Rariden  was  entitled  to  a  deed  for  said  land,  and  to 
-the  possession  thereof;"  that  he  has  often  requested  and  de- 
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manded  a  deed  for  the  land^  and  the  possession  thereof;  that 
neither  a  deed  nor  the  possession  of  the  land  has  ever  been 
given  or  tendered  to  him ;  that  the  land  is  held  adversely, 
and  tliat  the  notes  in  suit  are  the  only  unpaid  notes  given 
upon  the  purchase. 

This  plea  is  clearly  bad.  It  is  averred  therein,  that  the 
consideration  for  the  notes  was  the  purchase  of  an  interest 
in  a  certain  tract  of  land.  From  whom  the  land  was  pur- 
chased, is  not  stated.  It  is  not  a  necessary  inference  that  it 
was  purchased  from  Harrison,  the  payee  of  the  notes. 

It  is  averred  also,  that  Rariden  has  requested  and  de- 
manded a  deed  for.  the  land,  and  the  possession  thereof,  and 
that  he  has  received  neither;  but  of  whom  the  request 
and  demand  were  made,  or  of  whom  they  ought  to  have 
been  made,  is  not  stated. 

The  averments,  "  that,  by  the  terms  of  said  purchase,  the 
defendant  Rariden  was  entitled  to  a  deed  for  said  land,  and 
to  the  possession  thereof,"  are  mere  conclusions  of  law. 
Facts,  and  not  conclusions  of  law,  must  be  pleaded. 

A  demurrer  admits  as  true  what  is  well  pleaded,  but  it 
does  not  admit  as  true  conclusions  stated  by  the  pleader. 
Ragsdale  v.  Mitchell^  97  Ind.  458,  and  cases  there  cited. 

It  may  be,  that  under  the  agreement  in  relation  to  the  pur- 
chase, Rariden  was  entitled  to  a  deed  for  the  land,  and  to  the 
possession  thereof;  and  it  may  be,  that  he  was  entitled  to 
neither.  If  the  agreement  were  set  out,  it  might  be  deter- 
mined as  a  matter  of  law,  that  he  was  so  entitled  to  a  deed 
and  to  the  possession. 

About  the  only  thing  stated  in  the  plea  with  sufficient  cer- 
tainty is,  that  the  sole  consideration. for  the  notes  was  the 
purchase  of  an  interest  in  a  piece  of  land.  That  does  not 
constitute  a  defence  to  the  action  upon  the  notes. 

The  substance  of  the  fourth  paragraph  of  the  answer  is, 
that  the  consideration  for  the  notes  was  the  purchase  of  an 
eighth  interest  in  a  piece  of  land,  describing  it,  a  deed  for, 
and  the  possession  of  said  land ;  that  the  land  was  sold  by 
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Harrison,  as  the  assignee  in  bankruptcy  of  one  William  Eags- 
dale,  and  purchased  by  Rariden ;  "  that,  by  the  terms  of  said 
sale,  said  Rariden  was  to  have  a  deed  from  said  Harrison  as 
such  assignee,  and  possession  of  said  land  under  said  deed ;  '^ 
that  no  deed  has  ever  been  made  or  tendered  to  him  by  Harri- 
son, by  appellant,  or  by  any  one  else,  although  he  had  demanded 
a  deed  from  both  Harrison  and  appellant ;  that  neither  appel- 
lant, nor  any  one  for  him,  has  ever  put  him,  Rariden,  in  pos- 
session of  the  land;  that  it  is  held  adversely  to  him;  that 
soon  after  the  execution  of  the  notes,  without  making  or  ten- 
dering a  deed,  Harrison  procured  his  discharge  as  such  as- 
signee, "  and  the  said  cause  in  bankruptcy  was  ended  with- 
out a  deed  being  made  or  tendered ;  "  that  Harrison,  having 
been  discharged,  can  not  now  make  a  deed,  and  that  the  notea 
in  suit  are  the  only  notes  given  for  the  land. 

The  allegations  that  the  deed  for,  and  the  possession  of,  the 
land,  were  the  only  consideration  for  the  notes,  are  depend- 
ent upon  the  averments,  "  that,  by  the  terms  of  said  sale,  said 
Rariden  was  to  have  a  deed  from  said  Harrison  as  such 
assignee,  and  possession  of  said  land  under  said  deed/' 

These  averments,  like  the  similar  averments  in  the  third 
paragraph,  are  conclusions  of  law,  and  not  the  statement  of 
facts^  and,  therefore,  the  demurrer  does  not  admit  that  the 
giving  of  a  deed  and  possession  by  the  assignee  were  condi- 
tions precedent  to,  or  concurrent  with,  the  payment  of  the 
notes,  or  any  of  them. 

If,  as  attempted  to  be  pleaded,  the  giving  of  the  deed  and 
the  possession  of  the  land  were  acts  to  be  performed  before 
or  at  the  time  of  the  payment  of  the  notes,  such  payment 
can  not  be  coerced  until  those  conditions  are  performed,  or  a 
tender  of  such  deed  and  possession  is  made.  Henton  v. 
Beelevy  7  Blackf.  150. 

The  cases  cited  by  appellant,  holding  that  a  deed  need  not 
precede  the  payment  of  the  purchase-money,  or  be  given  or 
tendered  at  the  time  such  payment  is  demanded,  are  cases 
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arising  under  statutes  which  require  full  payment  of  the  pur- 
chase-money before  the  making  and  delivery  of  a  deed. 

Here,  as  we  have  seen,  no  special  agreement  is  suflSciently 
pleaded,  nor  is  it  shown,  either  by  the  answer  or  the  reply, 
whether  or  not  the  land  was  sold  under  any  special  order  of 
the  United  States  District  Court,  the  court  having  jurisdiction 
in  bankruptcy  proceedings.  The  pleadings  by  both  parties 
ought  to  set  out  more  particularly  the  terms  and  conditions 
of  the  sale  of  the  land  by  the  assignee  to  Rariden,  so  that 
the  court  may  intelligently  apply  the  law. 

In  the  state  of  the  pleadings  we  need  not  undertake  to 
determine  what  the  ultimate  rights  of  the  parties  may  be* 
We  may  say,  however,  that  the  title  to  the  land  will  not  nec- 
essarily fail  because  the  assignee  was  discharged  without 
having  made  a  deed.  If  all  else  was  regular,  the  United 
States  District  Court,  doubtless,  might  yet  appoint  a  commis- 
sioner to  convey  the  legal  title. 

Judgment  reversed,  with  costs,  with  instructions  to  the 
court  below  to  sustain  appellant's  demurrer  to  the  third  and 
fourth  paragraphs  of  the  answer. 

Filed  March  18,  1887. 
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lsjviscmoix,—Judgment,'-Lien.—Levy.—Sak.-'Real  Estate.— The  owner  or 
mortgagee  of  land  levied  on  under  a  judgment  which  is  not  a  lien  on  it 
may  maintain  a  suit  to  enjoin  a  sale. 

Judgment.— -Erpiro/ion  of  Lien,— Real  Estate.— Execution.Sale,—Inju7u> 
lion, — Where  a  party  levies  on  land,  and  insists  upon  his  levy,  despite 
an  injunction  obtained  by  a  third  person,  he  can  not  enforce  the  lien  of 
his  judgment  against  another  parcel  of  land  after  the  lapse  of  ten  years 
from  the  date  of  its  rendition,  and  may  be  enjoined.  Section  608,  R. 
S.  1881. 

From  the  Clinton  Circuit  Court. 
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J.  Claybaughy  8.  H,  Doyal  and  P.  W,  Gard,  for  appellant. 
J,  N.  Sims  and  ir.  i2.  Moore,  for  appellees. 

Elliott,  C.  J. — The  appellant  brought  this  suit  to  enjoin 
the  appellees  from  selling  land  on  execution.  The  facts 
pleaded  in  the  third  paragraph  of  the  appellees'  answer  are 
substantially  these  :  Enos  Harshraan  owned  two  tracts  of  land 
on  the  6th  day  of  March,  1873;  on  that  day  the  judgment 
under  which  the  appellees  are  proceeding  was  rendered  against 
him,  and  on  the  5th  day  of  February,  1883,  an  execution 
was  levied  on  one  of  the  tracts  of  land.  After  the  levy  the 
Farmers  Bank  of  Frankfort  obtained  an  injunction  prohib- 
iting the  sale  of  the  parcel  of  land,  of  which  it  claimed  to  bo 
the  owner,  and  this  injunction  is  still  in  force.  On  the  17th 
day  of  October,  1883,  the  appellee  Sims  obtained  another 
execution,  and  caused  it  to  be  levied  on  the  parcel  of  land  not 
claimed  by  the  Farmers  Bank.  It  is  the  sale  on  that  execu- 
tion which  the  appellant  seeks  to  restrain. 

The  contention  of  the  appellant's  counsel  is,  that  the  lien 
of  the  judgment  expired  prior  to  the  levy,  as  more  than  ten 
years  had  elapsed  since  the  judgment  was  rendered.  This 
contention  rests  upon  the  provisions  of  section  608  of  the 
code.  The  answer  of  the  appellees  to  the  appellant's  argu- 
ment is,  that  the  appellee  was  prevented  from  enforcing  his 
judgment  by  an  injunction.  The  appellant,  in  turn,  responds 
to  this  argument  of  the  appellees,  by  asserting  that  the  pro- 
hibition did  not  operate  upon  the  land  now  sought  to  be  sub- 
jected to  the  lien  of  the  judgment. 

The  trial  court  erred  in  overruling  the  demurrer  to  this 
answer.  The  injunction  obtained  by  the  Farmers  Bank  re- 
strained the  appellee  from  selling  land  owned  by  the  bank, 
and  as  the  injunction  is  averred  to  be  still  in  force,  it  must 
be  inferred  that  the  execution  was  wrongfully  levied  on  the 
land  of  a  third  person,  so  that  the  injunction  did  not  restrain 
the  collection  of  the  judgment,  but  simply  restrained  the  ap- 
pellee from  selling  a  particular  pai'cel  of  land  under  it,  not 
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owned  by  the  judgment  debtor.  We  regard  the  answer  as 
bad  for  another  reason,  and  th$it  is  this :  Where  a  plaintiff* 
levies  on  land,  and  insists  upon  his  levy,  despite  an  injunc- 
tion obtained  by  a  third  person,  he  can  not,  after  the  lapse 
often  years,  enforce  the  lien  of  his  judgment  against  another 
parcel  of  land,  but  takes  the  risk  of  his  lien  expiring  under 
the  provisions  of  the  statute.  During  the  time  he  was  as- 
serting his  right  to  hold  the  land  levied  upon,  he  could  not 
rightfully  issue  a  second  execution  and  seize  other  lands,  with- 
out showing  that  the  first  levy  was  unavailing.  Mcintosh  v. 
Cheic,  1  Blackf.  289 ;  McCabe  v.  Goodwine,  65  Ind.  288 
(297)  ;  Mclver  v.  Ballard,  96  Ind.  76.  At  all  events,  the 
appellee,  in  maintaining  his  levy  and  failing  to  have  it 
promptly  disposed  of,  incurred  the  risk  of  losing  his  lien,  at 
least  as  against  a  mortgagee  or  purchaser. 

A  party  who  claims  as  owner  or  mortgagee  of  land,  levied 
on  under  a  judgment  which  is  not  a  lien  on  it,  may  maintain 
a  suit  for  injunction.  Bishop  v.  Moorman,  98  Ind.  1  (49  Am. 
E.  731). 

The  fourth  and  fifth  paragraphs  of  the  answer  are  good  as 
argumentative  denials. 

For  the  error  in  overruling  the  demiyrer  to  the  third  par- 
agraph of  the  answer  the  judgment  is  reversed. 

FUed  March  19, 1887.  • 
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Ckihikal  Law. — BUI  of  Exeeptions, — Praetiee,^Supreme  Oowrt, — The  Su- 
preme Court  will  not  pass  upon  the  evidence,  unless  the  hill  of  excep- 
tions affirmatively  shows  that  it  contains  all  the  evidence  given  in  the 
trial  court,  and  this  requirement  is  not  met  hj  a  statement  in  the  bill, 
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that  "  this  was  all  of  the  evidence  offered  by  the  plaintiff  and  the  defend- 
ant on  the  trial  of  this  cause.'' 

From  the  Posey  Circuit  Court. 
H.  C.  Pitcher  and  L.  M.  Wade,  for  appellant. 
L,  T,  Michener,  Attorney  General,  P.  W.  Freyj  Prosecut- 
ing Attorney,  and  /.  H,  Gillett,  for  the  State. 

HowK,  J. — Upon  an  indictment  duly  found  and  returned 
in  this  case,  Samuel  Garrison  was  tried  by  a  jury  and  found 
guilty  of  grand  larceny  as  charged,  and  his  punishment  was 
assessed  at  imprisonment  in  the  State's  prison  for  ten  years, 
a  fine  of  one  dollar,  and  disfranchisement  for  ten  years. 
Over  his  motion  for  a  new  trial,  the  court  rendered  judg- 
ment on  the  verdict. 

Error  is  assigned  here  by  appellant,  solely  upon  the  over- 
ruling of  his  motion  for  a  new  trial.  Appellant's  counsel 
earnestly  insist,  in  argument,  that  a  new  trial  ought  to  have 
been  granted  for  two  reasons,  namely : 

"  1.  Because  the  proof  as  to  the  ownership  and  identity 
of  the  property,  alleged  to  have  been  stolen,  is  so  fatally  de- 
fective that  we  feel  justified  in  asking  the  court  to  critically 
examine  the  evidence,  which  has  deprived  the  defendant  of 
his  liberty  for  ten  years. 

"  2.  Because  a  ten  year*  sentence  for  an  offence,  barely^ 
above  the  grade  of  petit  larceny,  is  contrary  to  the  spirit  of 
the  Constitution  of  this  State,  and  is  a  cruel  and  unusual 
punishment." 

Whether  or  not  these  reasons  are  well  assigned  by  appel- 
lant's counsel,  or  would  either  of  them  authori^se  or  require 
the  reversal  of  the  judgment  below,  are  questions  which  de- 
pend for  their  proper  decision  upon  "  all  the  evidence  given 
in  the  cause,"  on  the  trial  thereof.  If  it  be  true,  therefore, 
as  counsel  for  the  State  claim  it  is,  that  the  bill  of  excep- 
tions appearing  in  the  record  wholly  fails  to  show,  in  any 
manner,  that  it  contains  all  the  evidence  given  in  the  cause 
on  the  trial  thereof,  it  is  very  clear  that  we  can  neither  con- 
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sider  nor  decide  any  of  the  questions  in  this  case,  arising 
under  the  alleged  error  of  the  court  below  in  overruling 
appellant's  motion  for  a  new  trial.  This  is  settled  by  a 
long  and  unbroken  line  of  our  decisions.  French  v.  f^ate,  e.r 
reL,  81  Ind.  151 ;  Shimer  v.  Butler  University,  87  Ind.  218 ; 
Collins  V.  Collins,  100  Ind.  266;  BeaUy  v.  O'Connor,  10(> 
Ind.  81. 

In  the  case  last  cited,  the  court  said:  "In  order  that 
this  court  may  pass  upon  the  evidence,  the  record  must  af- 
firmatively show  that  it  contains  all  of  the  evidence  given 
below.  Any  statement  in  the  bill  of  exceptions,  that  will 
show  that  fact,  will  be  sufficient." 

In  the  case  under  consideration,  the  bill  of  exceptions  con- 
tained in  the  record  is,  certainly,  an  anomalous  production. 
It  has  no  caption  to  indicate  that  the  cause  was  put  upon 
trial,  or  how  it  was  tried.  The  bill  concluded  as  follows : 
"  Here,  the  defendant  rested  his  cause.  And  this  was  all  of 
the  evidence  offered  by  the  plaintiff  and  the  defendant  on 
the  trial  of  this  cause."  It  will  be  seen  from  this  conclusion, 
that  the  bill  of  exceptions  herein  is  wholly  silent  as  to  the 
evidence-,  if  any,  given  in  the  cause,  on  the  trial  thereof.  In 
signing  such  bill.  Judge  Parrett  merely  certifies  that  all  the 
evidence  contained  therein  was  offered,  and  was  all  the  evi- 
dence offered  by  the  plaintiff  and  the  defendant.  But  Judgo 
Parrett  has  not  certified,  so  far  as  the  record  shows,  that  all 
such  offered  evidence,  or  any  part  thereof,  or,  indeed,  any 
other  evidence,  was  given  in .  the  cause,  or  was  "  all  the  evi- 
dence given  in  the  cause,"  on  the  trial  thereof.  In  Fellenzer 
v.  VanVabahf  95  Ind.  128,  it  was  shown  by  the  bill  of  ex- 
ceptions that  each  of  the  parties  offered  certain  evidence.  In 
this  court,  appellee^s  counsel  made  the  point  that  the  record 
wholly  failed  to  show  *'  what  evidence  was  given  in  the  cause, 
or  that  it  contains  all  the  evidence  so  given." 

Upon  this  point,  the  court  there  said :  "  But  the  bill  of 
exceptions  fails  to  show,  in  any  manner,  how  much,  if  any, 
of  the  testimony  or  evidence  so  offered  by  the  parties  re- 
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spectively  was  either  admitted  or  excluded  by  the  court 
trying  the  cause ;  and  therefore  it  is  claimed  that  the  record 
fails  to  show  upon  what  evidence  the  cause  was  tried  and  the 
finding  made.  In  Goodwine  v.  Crane,  41  Ind.  335,  it  was 
stated  in  the  bill  of  exceptions,  that  ^  The  following  was  all 
the  evidence  offered;'  and  this  was  followed  in  the  record 
by  what  purported  to  be  the  evidence.  It  was  held,  that  the 
evidence  was  not  in  the  record.  Of  ^  the  evidence  offered,^ 
the  court  said:  *How  much  of  it  was  admitted  is  not 
shown.' "  To  the  same  effect,  substantially,  upon  the  point 
under  consideration,  are  the  following  cases :  American  Ins. 
Co.  V.  Gallaharif  75  Ind.  168;  Baltimorey  etc.,  R.  R.  Co.  v. 
Barnum^  79  Ind.  2,61;  Beotty  v.  O'Connor,  supra. 

Adhering  to  these  decisions,  as,  we  think,  we  must,  it  must 
be  held  in  the  case  in  hand,  that  the  record  fails  to  show  that 
all  the  evidence  given  in  the  cause,  on  the  trial  thereof,  is 
properly  in  the  record.  In  the  absence  of  the  evidence,  we 
can  not  consider  the  grounds  upon  which  appellant's  counsel 
ask  for  the  reversal  of  the  judgment  below.  It  may  be  said 
that  the  rule  of  practice,  declared  in  the  cases  last  cited 
herein  and  followed  in  the  case  now  before  us,  is  a  technical 
rule,  and  possibly  it  is;  but  sometimes,  as  in  this  case,  a 
technical  rule  enables  us  to  affirm  a  judgment,  which  ought 
not,  in  our  opinion,  to  be  reversed.  Hinkle  v.  Shelley,  100 
Ind.  88. 

No  error  is  apparent  in  the  record  of  this  cause,  which 
requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  16,  1887. 
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No.  12,207. 

Woolery  v.  Grayson  et  al. 

Partition. — Question  ofRUe. — OourtUr-C^inL — Qi-ots-Gomplaint, — The  ques- 
tion of  title  may  be  put  in  issue  in  a  suit  for  partition  by  a  counter- 
claim or  cross-complaint. 

Pleading. — Tiile  to  Real  Edale. — Fada  Control  Oeneral  Averments.— y^here 
the  facts  constituting  title  are  pleaded  they  will  control  general  aver- 
ments. 

Judgment, — Former  Adjudication, — Estoppel. — Conveycofiee.— Title. — Trust  and 
Trustee. — Sale. — Where  one,  having  conveyed  land  to  another  in  trust,  is 
made  a  party  to  an  action  by  the  latter  in  which  the  conveyance  is  ad- 
judged to  be  valid  and  the  land  ordered  sold,  he  is  estopped  to  litigate 
the  question  of  title  as  against  purchasers  under  the  sale. 

Same. — ColUUeral  AUaek. — Unless  a  judgment  is  void  a  collateral  attack 
upon  it  can  not  be  maintained. 

Same. — Proceedincfs  in  United  States  Courts.  —State  Courts  Can  Not  Review. — 
The  validity  of  a  sale  made  under  a  decree  of  a  Federal  court  can  not 
be  litigated  in  the  State  courts,  nor  have  the  latter  courts  power  to  review 
in  any  manner,  the  decisions  of  the  former. 

Same.— />f/aW^.— FaiVurtf  to  Enter.— The  failure  to  enter  a  formal  default 
against  a  defendant  not  appearing  is  at  most  a  mere  irregularity,  and 
does  not  render  the  judgment  void. 

From  the  Lawrence  Circuit  Court. 

/.  W,  Buskirk  and  H.  C.  Duncan,  for  appellant. 

3/.  F,  Dunn  and  G.  G,  Du7in,  for  appellees. 

Elliott,  C.  J. — The  appellant  petitioned  for  an  order  di- 
recting partition  of  real  estate,  and  the  appellees  filed  a 
counter-claim  asserting  title  to  all  of  the  land. 

The  question  of  title  may  be  put  in  issue  in  a  suit  for  par- 
tition, and  a  counter-claim  or  cross-complaint  is  an  appropri- 
ate method  of  presenting  the  question  of  title  for  the  judg- 
ment of  the  court.  Spencer  v,  McGonagle,  107  Ind.  410; 
Cooler  V.  Baston,  89  Ind.  185. 

The  counter-claim  of  the  appellees  undertakes  to  state  the 
facts  constituting  the  title  asserted,  and  the  sufficiency  of  the 
pleading  must  be  determined  from  these  facts,  for,  where  a 
title  is  specifically  pleaded,  the  general  averments  are  not  of 
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controlling  force.     Spencer  v.  McGonagle,  supra;    Reynolds 
V.  Copeland,  71  Ind.  422. 

The  facts  stated  in  the  counter-claim  may  be  thus  sum- 
marized :  The  appellant  and  her  husband  conveyed  the  land 
in  controversy  in  trust  to  one  Charles  H.  Wolf,  a  citizen  of 
the  State  of  Ohio,  and  he  brought  suit  against  the  appellant, 
her  husband,  and  his  assignee  in  bankruptcy,  in  the  District 
Court  of  the  United  States  for  the  District  of  Indiana.  A 
decree  was  pronounced  in  that  suit  establishing  the  validity 
of  the  conveyance,  barring  the  equity  of  redemption  of  the 
appellant  and  her  co-defendants,  and  directing  a  sale  of  the 
property.  The  land  was  sold  under  the  decree  and  bought  by 
the  grantor  of  the  appellees. 

The  allegations  of  the  counter-claim  very  clearly  show 
that  the  interest  of  the  appellant  was  involved  in  the  suit 
brought  by  Wolf,  and  was  adjudicated  by  the  Federal  court. 
If  the  conveyance  executed  by  her  was  valid,  it  carried  all 
her  interest,  of  whatsoever  character,  and  that  it  was  valid  was 
adjudged  by  the  Federal  court,  for  no  decree  could  have 
been  rendered  without  adjudicating  that  question.  Under 
the  familiar  rule  declared  in  Fischli  v.  Fischliy  1  Blackf.  360, 
the  decree  would  estop  the  appellant,  even  though  there  had 
been  no  express  adjudication  upon  the  question  of  the  validity 
of  the  deed  of  trust,  because  the  question  of  its  validity  might 
have  been  litigated  in  that  suit.  We  need  not,  however,  in- 
voke that  rule,  for  it  appears  not  only  that  the  question  might 
have  been  litigated,  but  that  it  was  litigated. 

It  can  not  be  doubted  that  the  State  courts  have  no  power 
to  review,  in  any  manner,  the  decisions  of  the  Federal  court, 
so  that  the  judgment  in  the  suit  brought  by  Wolf  must  stand 
as  a  conclusive  adjudication.. 

It  is  not  necessary  to  discuss  the  question  as  to  the  regu- 
larity of  the  sale,  for,  if  there  was  a  decree,  and  a  sale  pursu- 
ant to  that  decree,  the  validity  of  the  sale  can  not  be  litigated 
in  the  State  courts.  It  is,  indeed,  the  law  that  even  in  cases 
of  sales  made  upon  a  judgment  or  decree  of  a  State  court,  a 
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I'ollateral  attack  will  be  unavailing  unless  the  sale  is  void. 
Janes  v.  KokomOy  ete.y  Aas^ny  77  Ind.  340. 

The  decree  of  the  Federal  court,  as  the  special  finding 
shows,  declared  the  trust  deed  valid,  barred  the  equity  of  re- 
demption of  the  appellant,  directed  a  sale  of  the  land,  and 
required  the  appointment  of  a  master  commissioner  to  make 
the  sale.  The  master  made  the  sale  and  executed  a  deed  to 
the  purchaser.  We  can  perceive  no  ground  upon  which  the 
appellant  can  successfully  maintain  this  collateral  attack.  The 
validity  of  the  deed  having  been  expressly  adjudicated,  title 
was  taken  from  the  appellant,  and  if  it  were  conceded  that 
the  decree  directing  a  sale  was  erroneous,  it  would  not  profit 
her,  for  a  collateral  attack  can  not  impeach  the  validity  of  a 
decree  of  the  Federal  court,  in  a  case  where  it  has  jurisdic- 
tion, although  the  record  abounds  in  errors.  The  forum  in 
which  to  secure  redress  for  errors  committed  by  the  Federal 
court  is  not  that  chosen  by  the  appellant. 

The  special  finding  states  that  the  appellant  was  a  party  to 
the  suit  instituted  by  Wolf,  and  she  is  bound  by  the  de- 
cree, although  she  was  not  formally  defaulted.  The  failure 
to  enter  a  default  against  her  does  not  render  the  decree  void  ; 
at  most,  it  is  a  mere  irregularity,  and  it  is  doubtful  whether 
it  would  be  available  even  in  a  direct  attack,  and  certainly  is 
not  on  a  collateral  one. 

But,  if  we  are  wrong  in  holding  that  Mrs.  Woolery  is  bound 
by  the  decree,  it  is  still  clear  that  she  can  not  maintain  this 
action.  If  there  were  no  decree  at  all  in  the  case,  and  the 
<leed  was  nothing  more  than  a  mortgage,  her  only  right  would 
be  that  of  redemption.  Kissel  v.  Ecdon,  64  Ind.  248.  We 
are,  however,  clearly  of  the  opinion  that  she  is  bound  by  the 
decree,  for  the  special  finding  states  that  she  was  a  party  to 
the  suit,  and  the  presumption  is  that  she  was  duly  served  with 
process.  Homer  v.  Doe,  1  Ind.  130;  Dvnggins  v.  Cook,  71 
Ind.  579;   Orane  v.  Kiminer,  77  Ind.  215,  p.  219. 

Judgment  affirmed. 

FUed  March  16,  1887. 
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Triax. —  Equity  Oases. —  Verdict, —  Judgmcni. — Supreme  CourL^ Piactice. — 
Although  a  case  is  one  of  exclusive  equitable  jurisdiction,  yet,  where  it 
is  tried  by  a  jury,  and  judgment  is  rendered  in  accordance  with  the  ver- 
dict, the  Supreme  Court,  on  appeal,  has  no  power  to  disregard  the  verdict^ 
and,  looking  to  the  evidence,  render  such  a  judgment  as  the  facts  may 
warrant. 

From  the  Howard  Circuit  Court. 

C.  N,  Pollard  and  A.  N,  Gvanty  for  appellants. 

G.  H.  Giffordy  J,  N,  Waugh  and  J.  P.  Kemp,  for  appellees. 

HowK,  J. — In  this  case,  appellees  Emily  Haskett  and 
Elisha,  her  husband,  sued  appellants  Henry  Carr  and  Eliza- 
beth, his  wife,  the  father  and  mother  of  appellee  Emily,  iii 
a  complaint  of  three  paragraphs.  In  the  first  paragraph, 
appellees  alleged  that,  on  September  27th,.  1867,  appellant 
Henry  Carr  was  appointed  guardian  of  the  person  and  estate 
of  appellee  Emily  Haskett,  then  Emily  Davis ;  that  appellee 
Emily  was  then  receiving  an  annual  pension  of  $120  from 
the  United  States  government,  and  had  thus  received,  in 
1869,  the  sum  of  $180,  of  which  sum  appellant  Henry  Carr 
invested  $150  in  the  purchase  of  the  northwest  quarter  of 
the  southwest  quarter  of  section  22,  township  22,  range  4 
east,  in  Tipton  county,  Indiana,  and  caused  the  same  to  be 
conveyed  to  appellant  Elizabeth  Carr,  his  wife;  that  appel- 
lant Henry  Carr,  as  such  guardian,  had  also  received  and 
had  in  his  hands  the  sum  of  $1,500,  belonging  to  appellee 
Emily,  which  was  then  due  her  and  wholly  unpaid;  that 
such  sum  of  money  came  from  the  aforesaid  pension  and  in- 
terest thereon,  and  from  the  rents  and  profits  of  such  real 
estate  received  by  Henry  Carr,  since  the  purchase  thereof; 
and  that  the  annual  rents  of  such  real  estate  were  of  the 
value  of  $150.  And  appellees  further  alleged  that,  oii 
March  26th,  1879,  appellant  Henry  Carr  purchased  an- 
other tract  of  land,  described  as  the  northeast  quarter  of 
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the  southwest  quarter  of  section  21^  township  22^  range  4 
east,  in  Tipton  county,  and  for  the  purpose  of  cheating, 
defrauding  and  hindering  his  creditors,  and  especially  ap- 
pellee Emily,  placed  the  title  thereof  in  the  name  of  ap- 
pellant Elizabeth,  his  wife;  that  the  entire  consideration 
paid  for  the  last  tract  of  land  came  from  appellant  Henry 
Carr,  his  wife,  Elizabeth,  taking  the  conveyance  thereof  as 
a  mere  volunteer,  and  paying  nothing  therefor  to  him  or  to 
any  one  else;  that  at  the  date  of  the  conveyance  of  the  last 
described  tract  of  land,  and  long  before  and  since  that  date, 
appellant  Henry  Carr  had  been  and  was  nptoriously  insolvent 
aside  from  such  lands,  and  he  had  not  at  the  date  of  such 
conveyance,  nor  at  any  time  since,  property  enough  exclusive 
of  such  lands  to  pay  all  his  debts.  Wherefore  appellees 
asked  that  the  title  to  the  real  estate  first  described  should 
be  quieted  in  appellee  Emily  Haskett,  that  she  recover  judg- 
ment for  $3,500,  and  that  the  conveyance  of  the  tract  of 
land  last  described  be  set  aside,  and  the  land  subjected*  to 
sale  for  the  payment  of  such  judgment,  and  for  all  proper 
relief. 

In  the  second  paragraph  of  their  complaint,  appellees 
alleged  substantially  the  same  facts  as  those  stated  in  the  first 
paragraph,  except  that  the  second  tract  of  land  is  described 
in  the  second  paragraph  as  the  northeast  quarter  of  the  south- 
ead  quarter  of  section  21,  township  22,  range  4  east,  and 
except  also  that  appellees  did  not  aver  in  such  second  para- 
graph, that  any  of  Emily  Haskett's  money  was  used  by  Henry 
Carr  in  the  purchase  of  either  tract  of  land,  nor  did  they 
seek  to  recover  any  rents  and  profits;  but  they  alleged  that 
Henry  Carr  was  indebted  to  Emily  Haskett,  on  account  of  her 
pension  money,  in  the  sum  of  $1,600 ;  that  the  tracts  of  land, 
described  in  such  second  paragraph,  were  purchased  and  paid 
for  by  Henry  Carr  out  of  liis  own  means;  and  that,  for  the 
purpose  of  cheating  and  defrauding  his  creditors,  and,  espe- 
cially, Emily  Haskett,  he  procured  and  caused  the  convey- 
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aiices  of  both  tracts  of  land  to  be  made  to  his  wife  and  co- 
appellant^  Elizabeth  Carr.     Wherefore,  etc. 

In  the  third  paragraph  of  their  complaint,  appellees 
alleged  substantially  the  same  facts  as  were  stated  in  the 
second  paragraph,  but  in  different  order  and  phraseology. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  ver- 
dict was  returned  in  the  words  and  figures  following,  to  wit : 
''We,  the  jury,  find  for  the  plaintiff,  Emily  Haskett  (nee 
Davis),  and  assess  her  damages  at  $1,100;  and  we  further 
find  that  the  following  lands  should  be  subjected  to  the  pay- 
ment of  Emily  Haskett's  (nee  Davis)  debt,  to  wit :  The  north- 
west quarter  of  the  southwest  quarter  of  section  22,  township 
22,  range  4  east,  in  Tipton  county,  Indiana,  and  the  north- 
east quarter  of  the  southwest  quarter  of  section  21,  town- 
ship 22,  range  4  east,  in  Tipton  county,  Indiana."  Over  the 
joint  and  separate  motions  of  the  appellants  for  a  new  trial, 
the  court  rendered  judgment  against  them,  in  favor  of  appel- 
lee Emily  Haskett,  upon  and  in  accordance  with  the  verdict. 

In  this  court,  the  only  error  relied  upon  in  argument,  by 
appellant's  counsel,  for  the  reversal  of  the  judgment  below, 
is  the  overruling  of  the  motions  for  a  new  trial. 

A  number  of  causes  for  a  new  trial  were  assigned  by  ap- 
pellants, in  their  motion  therefor,  but  of  these  we  will  con- 
sider such  only  as  their  counsel  have  discussed  in  their 
elaborate  brief  of  this  cause.  Counsel  first  insist  very  ear- 
nestly, that  the  verdict  of  the  jury  was  contrary  to,  and  was 
not  supported  by,  the  evidence  in  the  cause.  It  is  true  no 
doubt,  and  is  admitted,  indeed,  by  appellees'  counsel,  that 
there  is  no  evidence  whatever  in  the  record  which  sustains 
the  verdict  as  to  the  second  parcel  of  real  estate  therein  de- 
scribed. Upon  this  point,  appellees'  counsel  ask:  "Has 
not  the  court  the  right  to  correct  the  verdict,  where  it  is  ap- 
parent that  there  is  a  clerical  error?"  Possibly,  the  trial 
<;ourt  might  correct  a  verdict  before  the  discharge  of  the 
jury;  but,  certainly,  this  court  has  no  such  power,  even  as 
to  what  might  seem  to  be  a  "clerical  error,"  which  is  hardly 
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this  case.  For  here  the  verdict  follows  one  paragraph  of 
the  complaint^  and,  in  turn,  is  followed  by  the  judgment,  in 
each  of  which  appears  the  same  so  called  "  clerical  error/* 

Appellees'  counsel  further  say :  "Again,  this  is  an  equitable 
csLSe,  and  the  court  can  wholly  disregard  the  verdict  of  the 
jury,  and  make  its  judgment  as  the  facts  warrant."  If  it  be 
true,  as  counsel  claim,  that  "  this  is  an  equitable  suit,'*  and  one 
that,  "prior  to  the  18th  day  of  June,  1852,  was  of  exclusive 
equitable  jurisdiction,"  it  is  equally  true,  without  doubt,  that 
the  court  below  might  have  wholly  disregarded  the  verdict 
of  the  jury,  and  rendered  its  judgment  and  decree  upon  such 
facts  as  the  court  itself  might  have  found.  Section  409,  R. 
S.  1881 ;  Hendricks  v.  Frank,  86  Ind.  278  ;  Lake  Erie,  etc., 
R.  W.  Co.  v.  Griffin,  92  Ind.  487 ;  Israel  v.  Jackson,  93  Ind. 
543. 

But  the  court  below  did  not  exercise  its  equitable  powers 
in  this  regard ;  on  the  contrary,  it  is  clearly  shown  by  the 
record  of  this  cause,  that  the  court  strictly  pursued  the  ver- 
dict of  the  jury,  and  thereupon,  and  in  accordance  therewith, 
rendered  its  judgment  and  decree.  In  this  state  of  the  rec- 
ord, it  is  very  clear,  as  it  seems  to  us,  that  we  have  no  power, 
and  it  is  no  part  of  our  duty  if  we  had  the  power,  to  disre- 
gard the  verdict  of  the  jury  and  endeavor  to  ascertain  the 
facts  from  the  evidence  appearing  in  the  record,  and  to  ren- 
der here  such  judgment  and  decree  as,  in  our  opinion,  such 
facts  might  warrant.  If  that  is  what  appellees'  counsel  ex- 
pect us  to  do,  in  the  case  in  hand,  as  their  line  of  argument 
here  seems  to  suggest,  we  can  only  say,  as  we  have  already 
said,  that  we  have  no  power,  and,  we  think,  it  is  notour  duty, 
to  do  what  is  thus  expected  of  us. 

We  fully  concur  with  appellants'  counsel  in  the  opinion 
that  the  verdict  of  the  jury,  in  the  case  under  consideration, 
is  not  sustained  by  sufficient  evidence.  Other  alleged  errors 
are  discussed  at  length,  in  appellants'  brief  of  this  cause,  but 
as  the  conclusion  we  have  reached,  in  regard  to  the  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict,  will  necessarily 
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result  in  the  reversal  of  the  judgment,  we  need  not  extend 
this  opinion  in  the  examination  of  such  other  errors,  or  in 
the  decision  of  the  questions  thereby  presented.  These  other 
errors  are  predicated  chiefly  upon  the  instructions,  twenty- 
five  in  number,  given  by  the  court  of  its  own  motion  to  the 
jury  trying  the  cause.  While  it  is  possible,  yet  it  is  hardly 
probable,  that  these  instructions  will  be  repeated  even  sub- 
stantially on  a  new  trial  ©f  this  case,  and,  therefore,  we  need 
not  now  consider  these  instructions. 

We  are  of  opinion  that  the  court  erred  in  refusing  appel- 
lants a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  motion  for  a  new 
trial,  etc. 

Filed  March  17, 1887. 


No.  11,127. 

The  Wabash  Railway  Company  v.  Savage. 

Railroad. — Master  and  Servant. — Line  of  Duty. — Ejecting  Passenger  frtm 
Train. — Gompiaint  for  Injury. — An  averment  in  a  complaint  against  a 
'les     ISI  railroad  company  for  an  injury  sustained  in  being  ejected  from  a  train, 

that  the  injury  was  inflicted  by  the  "defendant,  acting  through  ite 
agents  and  servants,"  is  equivalent  to  an  averment  that  the  defendant 
acted  through  its  duly  authorised  agents  and  servants,  and  is  sufficient  to 
present  the  question  at  the  trial  as  to  whether  the  persons  who  performed 
the  acts  charged  were  the  agents  and  servants  of  the  defendant,  and  act- 
ing at  the  time  within  the  line  of  duty. 

Same.— TFiJ^  Injury. —  When  Comphint  Sufficiently  Specific — A  complaint. 
against  a  railroad  company,  alleging  that  the  plaintiff  was  admitted  as 
a  passenger  into  a  train,  and  that  he  was  wilfully  and  malicionsly 
ejected  therefrom  by  the  defendant,  acting  through  its  agents  and  ser- 
vants, while  it  was  in  motion,  whereby  he  was  injured,  is  sufficiently  spe- 
cific, without  describing  the  kind  of  train,  the  particular  servant  or 
agent,  or  the  time  of  day  the  train  left  the  station  where  the  plainti^T 
took  passage. 
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Same. — Bra&eman. — Authority  to  B§tci  I\utenger. — Liability  of  Company  for 
Wanton  Injury. — A  brakeman,  in  the  absence  of  express  orders,  has  no 
aathority  to  eject  a  passenger  from  a  train,  yet  a  railroad  company  is 
liable  for  an  injury  wantonly  inflicted  by  him  on  a  passenger  travelling 
on  a  train  on  which  he  is  acting. 

Same. — Damaffex. — Evidence  aa  to  Effects  of  Injury. — In  an  action  for  a  per- 
sonal injary,  an  averment  that  the  plaintiff  had  '^  become  wholly  crip- 
pled and  maimed,  and  prevented  from  actively  pursuing  his  business 
for  life,''  authorizes  the  admission  of  evidence  that  the  injury  would  be 
deleterious  to  the  plaintiff's  nervous,  as  well  as  to  his  general,  system, 
and  that  it  would  diminish  his  strength  and  power  of  physical  endur- 
ance. 

Inter  ROGATORIES  to  Jury,— Antagonistic. — General  Verdict. — Where  an- 
swers to  interrogatories  antagonize  and  destroy  each  other,  the  general 
verdict  remains  unimpaired  and  controls  the  judgment. 

^i^REME  Court.— Weight  of  Evidence.— Pl'actice.—^flheTe  there  is  evidence 
tending  to  sustain  the  verdict  in  all  essential  respects,  it  will  not  be  dis- 
turbed on  appeal,  notwithstanding  the  fact  that  the  weight  of  evidence 
seems' to  be  overwhelmingly  against  it. 

From  the  Whitley  Circuit  Court. 
C,  B,  Stuart  and  W.  V.  Stuart,  for  appellant. 
L.  M.  Ninde,  P.  A.  Randall  and  T.  E.  Ellison,  for  ap- 
pellee. 

NiBLAOK,  J. — This  action  was  commenced  in  the  superior 
court  of  Allen  county  by  Thomas  S.  Savage  against  the 
Wabash  Railway  Company,  for  damages  for  alleged  personal 
injuries,  where  there  was  a  trial  and  a  verdict  for  the  plain- 
tiif.  A  new  trial  having  been  granted,  a  change  of  venue 
was  ordered  to  the  Whitley  Circuit  Court,  where  a  second 
trial  resulted  in  a  verdict  for  the  plaintiff,  assessing  his  dam- 
ages at  $2,981.76. 

This  verdict  was  accompanied  by  answers  to  special  inter- 
rogatories which  had  been  submitted  to  the  jury,  upon  which 
the  defendant  demanded  judgment  in  its  favor.  But  this  de- 
mand, as  well  as  a  subsequent  motion  for  a  new  trial,  being 
refused,  judgment  was  entered  upon  the  verdict. 

Error  is  assigned  upon  the  alleged  insufficiency  of  the  com- 
plaint ;  upon  the  refusal  of  the  court  to  require  the  complaint 
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to  be  made  more  certain  and  specific ;  upon  the  failure  of  the 
court  to  render  judgment  in  favor  of  the  defendant  upon  the 
answers  to  the  special  interrogatories,  and  upon  the  denial  of 
the  defendant's  motion  for  a  new  trial. 

The  body  of  the  complaint  was  as  follows : 

"  Thomas  S.  Savage  complains  of  the  Wabash  Railway 
Company,  a  corporation  duly  organized  in  pursuance  of  the 
laws  of  the  State  of  Indiana,  that  said  defendant,  to  wit,  on 
the  15th  day  of  October,  1878,  owned  and  operated  a  rail- 
road running  through  said  county,  and  said  defendant,  on  the 
day  last  aforesaid,  was  the  owner  and  operator  of  the  loco- 
motives and  cars  used  upon  said  railroad,  and  was  then  and 
there  engaged  in  ^he  business  of  a  common  carrier  of  pas- 
sengers on  its  said  road,  and  as  such  admitted  the  plaintiff 
into  a  car  and  train  upon  said  road  as  a  passenger  thereon  ; 
that  said  car  and  train  upon  which  the  plaintiff  was  so  ad- 
mitted was  to  and  did  go  from  the  city  of  Fort  Wayne,  in  said 
couoty,  westward,  and  the  defendant,  having  so  admitted 
the  plaintiff  on  its  said  car  and  train,  proceeded  to  carry  him 
westward  to  j^  point,  to  wit,  ten  miles  westward  of  said  city 
of  Fort  Wayne,  in  a  swamp,  away  from  any  station,  where  in 
the  night  time,  when  it  was  dark,  the  defendant  failed  to  stop 
its  said  train  so  he  could  with  safety  ah'ght  from  said  car; 
but  wrongfully,  and  without  any  fault  on  his  part,  while  the 
train  was  running,  said  defendant,  by  its  servants  and  agents, 
unlawfully  struck  him,  the  plaintiff,  and  wantonly,  forcibly, 
wilfully  and  maliciouslypushed,  pulled,  and  shoved  the  plain- 
tiff out  of  said  car  onto  the  platform  thereof,  and  said  defend- 
ant, by  its  said  agents  and  servants,  then  unlawfully,  wantonly, 
forcibly  and  wilfully  struck  said  plaintiff,  and  shoved  him 
with  great  violence  from  and  off  the  said  platform  of  said 
car,  thereby  threw  and  caused  him  to  be  thrown  against  and 
upon  the  ground  with  great  violence,  whereby,  without  fault 
or  negligence  on  his  part,  he  was  made  to  fall  upon  and  strike 
the  earth  with  great  violence,  and  was  thereby  thrown  against 
and  under  the  said  car,  and  under  the  wheel  of  said  car. 
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whereby  his  left  arm  and  hand  were  greatly  injured  and 
crushed^  so  that  it  was  and  became  necessary  to  amputate  the 
same,  and  whereby  his  head  and  back  and  shoulder  became 
and  were  greatly  injured,  and  whereby  he  was  confined  to  his 
bed  for  a  long  space  of  time,  to  wit,  for  the  space  of  six  months ; 
and  by  reason  thereof  the  plaintiff  became  and  was  for  a  long 
time  sick  and  unable  to  walk  or  work ;  that  he  suffered  there- 
from great  mental  and  physical  pain,  and  was  wholly  unable 
to  attend  to  his  necessary  and  usual  business,  and  has  so  con- 
tinued to  the  present  time,  and  has  been  put  to  great  expense, 
to  wit,  five  hundred  dollars,  for  surgical  and  other  treatment 
and  attendance  in  attempting  to  cure  himself  of  said  injuries  ; 
that  he  was  compelled  to  have  his  left  arm  amputated,  and 
has  thereby  become  wholly  crippled  and  maimed,  and  pre- 
vented from  actively  pursuing  his  business,  for  life.  Where- 
fore he  sues  and  asks  judgment  for  the  sum  of  ten  thousand 
dollars,  and  other  relief." 

It  is  first  argued  that  the  complaint  was  fatally  defective 
for  fisiiling  to  aver  that  the  agents  and  servants  of  the  rail- 
way company  were  acting  within  the  line  of  their  duty  when 
they  committed  the  grievances  complained  of,  and  the  cdse 
of  Helfrich  v.  Williams j  84  Ind.  553,  is  cited  as  sustaining 
that  construction  of  the  complaint* 

The  general  principle  announced  by  that  case,  that  the 
master  is  not  liable  for  every  act  of  negligence  of  his  servant, 
but  only  for  such  acts  of  negligence  as  are  committed  while 
in  his  service,  and  in  some  way  connected  with  such  service, 
IS,  and  long  has  beien,  a  well  established  legal  proposition, 
but  we  do  not  Vegard  the  principle  thus  announced  as  deci- 
sive of  the  insufficiency  of  the  complaint  in  this  case,  which 
in  effect  averred  that  it  was  the  defendant j  acting  through  it» 
agents  and  servants,  which  had  injured  the  plaintiff.  That 
was  equivalent  to  an  averment  that  the  injury  was  inflicted 
by  the  defendant,  acting  through  its  duly  authorized  agents  and 
servants.  That  made  it  at  the  trial  a  question  of  evidence  as 
to  whether  the  persons  who  performed  the  acts  charged  to 
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have  been  iDJurious  to  the  plaintiff  were  the  agents  and  ser- 
vants of  the  defendant,  and  acting  at  the  time  within  the  lines 
of  their  respective  duties. 

This  was  a  substantial  compliance  with  the  rules  of  good 
pleading,  and  with  the  precedents  in  similar  cases. 

At  the  proper  time  the  railway  company  moved  the  court 
for  an  order  requiring  the  plaintiff  to  make  his  complaint 
more  certain  and  specific  in  the  following  respects : 

1st.  To  set  out  the  kind  of  a  train  he  took  passage  on, 
whether  freight  or  passenger. 

2d.  To  state  what  servant  or  servants  of  defendant  pushed 
plaintiff  off  of  the  car,  whether  conductor,  brakeman,  en- 
gineer, superintendent,  or  who  it  was. 

3d.  To  state  what  time  of  day  or  night  the  train  left  Fort 
Wayne. 

That  motion  was  overruled,  and  that  ruling  is  sharply  crit- 
icised in  argument  here. 

It  must  be  borne  in  mind  that  the  complaint  in  this  case 
was  not  for  an  injury  resulting  from  some  general  and  un- 
specified negligence  of  the  railway  company,  but  was  for  a 
specifically  described  injurious  act,  wilfully  and  maliciously 
performed  by  the  railway  company,  acting  through  its  agents 
and  servants. 

This  was  sufficiently  specific  for  all  practical  purposes,  and 
consequently  the  court  below  did  not  err  in  overruling  the 
motion  to  have  the  complaint  made  more  specific.  The  cases 
of  Jeffersonvilhy  etc.,  R,  R,  Co.  v.  Dunlapy  29  Ind.  426,  Cin- 
cinnati,  etc.,  R.  R.  Co.  v.  Chester,  57  Ind.  297,  Hawley  v. 
Williania,  90  Ind.  160,  and  Pennsylvania  Co.  v.  Dean,  92 
Ind.  459,  cited  by  counsel,  are  based  upon  facts  essentially 
different  from  those  charged  in  the  complaint  in  the  present 
case. 

In  answer  to  the  first  interrogatory  addressed  to  them,  the 
jury  stated  in  substance,  that  the  plaintiff  was  injured,  on  the 
15th  day  of  October,  1878,  by  being  pushed  or  shoved  from 
train  No.  3  of  the  defendant's  road,  leaving  Fort  Wayne 
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about  9  o^clock  p.  m.  on  that  day  for  the  west,  and  that  the 
plaintiff  was  so  pushed  or  shoved  from  the  train  by  a  brake- 
man  running  upon  it. 

In  response  to  the  fourth  interrogatory,  the  jury  answered 
that  the  name  of  the  brakeman  who  pushed  or  shoved  the 
plaintiff  from  the  train  was  Charles  Allen. 

To  the  sixth  interrogatory,  the  jury  answered,  in  effect,  that 
Allen,  as  brakeman,  had  no  power  or  authority  from  the  rail- 
way company  to  eject  a  passenger. 

To  the  seventh  interrogatory,  the  jury  returned  for  answer 
that  Allen  had  orders,  as  well  as  power  and  authority,  to 
«ject  the  plaintiff. 

As  we  construe  the  answers  to  the  sixth  and  seventh  inter- 
rogatories respectively,  we  do  not  consider  them  as  seriously 
in  conflict  with  each  other. 

In  answering  the  sixth,  the  jury,  we  think,  evidently  meant 
to  be  understood  as  saying  that  in  his  capacity  as  brakeman 
merely,  Allen  had  no  power  or  authority  to  eject  a  passenger. 
As  to  the  seventh,  the  meaning  of  the  answer  plainly  was, 
that,  in  the  particular  instance  referred  to,  Allen  had  orders 
fit>m  the  conductor,  and  hence  power  and  authority  from  him, 
to  eject  the  plaintiff. 

As  thus  construed,  there  was  no  real  conflict  between  these 
answers.  But,  conceding  them  to  have  been  irreconcilably 
conflicting,  that  circumstance  afforded  no  cause  for  rendering 
a  judgment  in  disregard  of  the  general  verdict. 

When  answers  to  interrogatories  antagonize  and  practically 
•destroy  each  other,  the  general  verdict  remains  unimpaired 
and  controls  the  judgment.  Baltimore,  etc.,  R.  R.  Co.  v. 
Rowan,  104  Ind.  88. 

Twenty  causes  were  assigned  for  a  new  trial,  but  only  three 
or  four  of  these  causes  have  been  relied  on  in  argument. 

Our  attention  has  been  principally  directed  to  the  claim 
that  the  verdict  was  not  sustained  by  sufficient  evidence,  and, 
in  that  connection,  it  is  most  earnestly  contended  that,  con- 
VoL.  110.— 11 
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ceding  the  truth  of  all  the  matters  testified  to  by  the  plain- 
tiff, there  was  nothing  showing,  or  fairly  tending  to  show, 
that  he  was  put  off  the  train,  as  charged,  by  any  one  having 
authority  from  the  railway  company  to  control  or  eject  pas- 
sengers oh  its  trains. 

The  plaintiff,  who  was  the  only  witness  in  his  behalf  as  to 
the  manner  in  which  his  alleged  injury  occurred,  stated  that, 
on  the  15th  day  of  October,  1878,  he  resided  at  Garrett  City, 
in  this  State,  something  more  than  twenty  miles  from  Fort 
Wayne;  that  on  the  morning  of  that  day  he  came  down  to 
Fort  Wayne  in  a  wagon  with  other  persons ;  that  in  the  after- 
noon, being  disappointed  in  his  expectation  of  returning  by 
the  same  conveyance,  he  attempted  to  get  back  to  Garrett 
City  by  railroad  by  way  of  Defiance,  in  the  State  of  Ohio. 
After  accounting  for  the  manner  in  which  he  spent  the  day 
at  Fort  Wayne,  he  proceeded  :  "  I  heard  the  clock  strike, 
and  I  counted  seven,  and  I  walked  up  Calhoun  street  to  the 
depot,  on  the  far  side  of  the  tracks ;  a  man  at  the  crossing 
told  me  which  was  the  Defiance  depot.  I  bought  a  ticket 
for  Defiance,  and  then  got  a  lunph,  and  then  went  out  and 
got  on  the  train  on  the  south  side ;  I  did  not  know  which 
way  the  train  was  headed;  did  not  know  the  directions; 
heard  there  was  a  train  going  to  Defiance,  and  knew  that  was 
east.  I  got  on  the  train  and  stood  on  the  platform  until  we 
were  out  of  the  city,  at  least  the  lamps  were  passed.  I  was 
looking  at  the  city.  The  Wabash  road  crosses  the  Baltimore 
and  Ohio  at  Defiance,  and  in  that  way  I  could  get  to  Garrett, 
and  if  the  train  got  there  in  time  I  would  have  probably 
reached  home  about  12  or  12  :  30  ()Vh)ck.  After  passing  out 
of  the  city  on  the  train,  I  went  into  the  car  and  met  a  man 
whom  I  supposed  to  be  the  conductor,  and  he  said :  '  Where 
are  you  going,  Cap.,'  and  I  pulled  out  my  ticket,  and  he  said : 
^  You  are  on  the  wrong  car;  we  are  going  west;  get  out  at 
the  first  stop.'  I  told  him  all  right,  and  then  there  was  an- 
other fellow  came  along  with  a  lamp,  and  he  went  into  the 
car  ahead  of  me.     I  stood  there,  and  after  awhile  the  fellow 
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came  back  with  the  lamp  and  said :  '  I  thought  you  were 
told  to  get  off/  " 

Question  by  plaintiff's  attorney.  "  Who  was  it  ?  "  Ans.  "  I 
took  him  to  be  a  brakeman.  The  train  did  not  stop  at  tho 
crossing;  did  not  stop  at  all  while  I  was  on  the  train;  I  did 
not  notice  any  crossing/' 

Question.  "  What  else  took  place ;  you  say  this  brake- 
man  came  back  and  said  something  ?  "    Ans.  "  Yes,  sir." 

Question.  "What  did  he  say  to  you?''  Ans.  "He  told  me, 
'  I  thought  you  were  told  to  get  off,'  and  I  said  I  would  when 
they  stopped ;  he  said  I  must  get  off  now,  and  I  told  him  I 
would  when  they  stopped  the  train.  The  man  reached  up 
and  caught  the  bell-cord  with  his  hand,  and  pulled  it.  He 
had  a  lantern  and  a  cap— a  dark  looking  cap ;  have  not  paid 
attention  to  caps  worn  by  brakemen  on  that  road ;  I  have 
seen  brakemen's  caps." 

Question  by  plaintiff's  attorney.  "  How  did  this  cap  look 
as  compared  with  the  caps  you  have  seen?"  Ans.  "  Well,  I 
thought  it  was  one ;  did  not  see  anything  on  the  cap ;  the 
lantern  looked  like  a  railroad  lantern;  it  had  a  round  globe 
with  wires  around  it;  did  not  see  any  lettering  on  it.  This 
was  the  same  man  that  I  saw  with  the  conductor;  both  went 
in  the  car  and  this  one  came  back.  I  did  not  hear  anything 
said  between  this  man  and  the  conductor.  I  did  not  pay  any 
attention  where  they  went  to  until  he  came  back.  I  was  still 
on  the  platform  holding  on  to  the  rail  with  my  right  hand. 
I  had  gone  in  the  car,  and  when  I  found  I  was  on  the  wrong 
train,  I  went  out  again.  The  train  slacked  up  a  little  when 
he  pulled  the  cord.  I  was  on  the  third  car  from  the  engine. 
When  the  train  slowed  up  he  told  me  to  get  off,  and  I  told 
him  I  would  get  off  when  he  stopped  the  train,  and  not  a 
damned  minute  before." 

Question.  "  What  did  he  say  to  that  ?  Was  it  this  same 
man  that  pulled  the  cord  that  you  thought  was  a  brakeman  ?  " 
Ans.  "Yes,  sir;  it  was  the  same  man ;  he  jumped  right  across 
on  the  platform  where  I  was ;  T  was  on  one  platform  and  he 
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on  the  other^  and  then  he  came  across ;  he  said  any  old  woman 
could  get  off  there ;  he  then  gave  me  a  little  push  on  the 
shoulder,  and  I  lost  my  balance  and  I  fell,  and  my  head  struck 
the  journal  or  something ;  my  left  hand  struck  the  wheel,  and 
there  were  two  wheels  passed  over  my  left  hand,  and  I  was  to 
my  feet  before  the  other  car  passed.  When  I  got  to  my  feet 
I  looked  back  and  said  ^  You  son-of-a-bitch,  you  have  killed 
me/  I  suppose  it  was  the  journal  hit  my  head,  but  don't 
know.  The  pash  he  gave  me  was  just  a  little  push ;  I  was 
standing  on  the  lower  step;  I  had  hold  of  the  rail  with  my 
left  hand,  ready  to  get  off,  on  right  side  of  car  going  for- 
ward ;  I  was  not  holding  on  to  any  thing  with  my  left  hand  ; 
he  pushed  my  left  shoulder;  I  got  up  and  walked  down  the 
track,  until  I  came  to  a  pile  of  ties,  where  I  sat  down; 
walked  back  the  way  I  came.  I  took  hold  of  my  hand  with 
my  other  hand,  and  that  stopped  the  blood;  the  blood  was 
thick  and  my  hand  was  fast  there ;  I  held  it  that  way  until 
I  was  picked  up  the  next  morning ;  I  don't  know  how  long 
I  sat  there  on  the  ties ;  but  when  I  got  to  my  mind  again  I 
got  up  and  stood  on  the  track,  and  saw  a  light  in  the  sky, 
and  thinking  that  was  Fort  Wayne,  I  started  that  way." 

The  plaintiff  further  stated  on  his  cross-examination  :  "  He 
(the  brakeman)  was  on  the  platform  of  the  car  when  we  were 
talking.  I  don't  know  whether  he  jumped  across,  and  I 
don't  know  whether  I  so  testified  on  the  other  trial  or  at  the 
preliminary  examination.  I  say  now  he  came  across,  whether 
he  jumped  or  stepped,  and  put  his  hand  on  my  shoulder  and 
gave  me  a  little  push — not  very  hard — and  I  lost  my  balance 
and  fell  backward.  My  head  struck  something,  and  then  I 
struck  the  ground." 

Further  on  he  said  :  "I  testified  on  the  other  trial  that  he 
(the  brakeman)  swung  me  around  and  I  fell.  I  could  not 
describe  it  very  well  further  than  that." 

Dr.  J.  M.  Young,  a  physician  and  surgeon,  who  was  called 
to  attend  the  plaintiff,  on  the  morning  of  the  16th  day  of 
October,  1878,  testified  as  to  the  latter's  condition  after  his 
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arrival  at  Fort  Wayne  that  morning ;  also  to  the  amputation 
of  the  plaintiff's  left  hand  at  the  wrist  joint,  as  well  as  to  the 
nature  and  extent  of  the  injury  which  had  made  amputation 
necessary.  In  this  latter  respect  Dr.  Young  was,  in  a  gen- 
eral way,  corroborated  by  other  witnesses. 

For  the  defendant  E.  F.  Carver  testified  that  he  was,  and  for 
many  years  had  been,  a  conductor  on  the  Wabash  Railway 
between  Toledo,  Ohio,  and  Danville,  Illinois,  by  way  of  Fort 
Wayne ;  that  on  the  morning  of  the  15th  day  of  October, 
1878,  he  left  Toledo  as  conductor  on  what  was  known  as  train 
No.  1,  a  passenger  and  mail  train,  for  the  west ;  that  he  ar- 
rived with  his  train  at  Fort  Wayne  at  about  3 :  50  o'clock 
that  afternoon ;  that  twenty  minutes  later,  which  was  about 
4 :  10  P.  M.,  he  proceeded  on  his  way  west ;  that  going  through 
his  train  after  leaving  Fort  Wayne,  he  found  the  plaintiff  in 
a  seat  in  one  of  the  cars,  drunk  and  asleep ;  that  on  awaken- 
ing the  plaintiff  and  seeing  his  ticket,  he  told  him  he  was  on 
the  wrong  train,  and  that  he  must  get  off  at  the  next  stop, 
which  would  be  at  the  Muncie  crossing,  a  mile  and  a  half  or 
two  miles  west  of  Fort  Wayne;  that  when  the  train  stopped 
at  the  crossing  the  plaintiff  got  off,  .but  that  after  the  train 
left  the  crossing  he,  witness,  found  the  plaintiff  again  on 
board ;  that  when  the  train  reached  Aboite,  which  was  the 
next  regular  station,  and  is  perhaps  twelve  or  thirteen  miles 
from  Fort  Wayne,  he,  witness,  again  told  the  plaintiff  that 
he  must  get  off,  as  he  was  going  the  wrong  way ;  that  the 
plaintiff  consented,  and  got  off  without  being  in  any  way 
injured. 

In  the  respects  stated.  Carver  was  fully  corroborated  by 
one  Clark,  an  employee  of  the  railway  company,  who  claimed 
to  have  been  a  passenger  on  the  same  train,  and  in  the  same 
car,  with  the  plaintiff;  also  by  one  Myers,  who  was  a  brake- 
man  on  the  same  train,  and  who  stated  that  he  was  instructed 
by  Carver  when  the  plaintiff  got  off  at  Aboite  to  see  that  he 
did  not  get  on  the  train  again  before  it  left  that  station,  and 
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that,  in  consequence,  he  observed  the  plaintiff  very  closely 
jit  the  time. 

Several  other  persons  testified  to  having  seen  the  plaintiff 
the  same  evening  at,  or  in  the  vicinity  of,  Aboite  after  the 
train  had  passed,  two  or  three  claiming  to  have  last  seen  him 
walking  on  or  near  the  railway  track,  in  the  direction  of  Fort 
Wayne. 

Edward  H.  Severance  was  also  called  as  a  witness  for  the 
defendant,  and  he  stated  that  he  was  the  conductor  in  charge 
of  the  train  which  left  Fort  Wayne  for  the  west  about  9 
o'clock  on  the  night  of  the  15th  day  of  October,  1878,  and 
from  which  the  plaintiff  claimed  to  have  been  ejected  and 
injured.  He  further  stated  that  there  was  no  one  on  the 
tmin  that  night  west  of  Fort  Wayne  who  had  a  ticket  for 
Defiance,  or  who  was  going  the  wrong  way;  that  there 
was  no  one  on  the  train  that  night  who  said  he  wanted  to  go 
to  Garrett  City ;  that  there  was  no  such  person  as  the  plain- 
tiff on  the  train,  and  no  such  occurrences  as  those  testified  to 
by  the  plaintiff. 

Charles  "Allen  and  Clarence  Berry,  who  were  with  Sever- 
ance as  brakemen  on  the  train,  and  were  also  witnesses,  con- 
curred with  him  in  denying  the  statements  of  the  plaintiff,  as 
to  the  manner  in  which  he  was  injured  that  night,  and  that 
there  was  any  such  man  as  the  plaintiff  on  that  train. 

The  plaintiff  was,  in  brief,  seemingly  overwhelmed  as  to 
the  time  and  manner  in  which  he  received  the  injury  for 
which  he  sued. 

Accepting  the  evidence  introduced  on  behalf  of  the  de- 
fendant as  true,  the  inference  is  irresistible  that  the  plaintiff 
was  injured  in  some  unexplained  way  after  he  left  Aboite, 
and  during  the  night,  on  his  return  to  Fort  Wayne.  But 
notwithstanding  the  apparently  overwhelming  weight  of  the 
evidence  on  the  side  of  the  defendant,  and  consequent  appre- 
hension that  great  injustice  may  have  been  unwittingly  done 
by  the  refusal  of  the  circuit  court  to  grant  a  new  trial,  the 
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fact  still  remains  that  there  was  evidence  tending  to  sustain 
the  verdict  in  all  essential  respects. 

While  it  was  well  established  at  the  trial,  and  may  be  safely 
accepted  as  a  correct  general  rule,  that  a  brakeman,  in  the 
absence  of  express  orders,  has  no  authority  to  eject  a  pas- 
senger from  a  train,  it  is  nevertheless  true  that  a  railway  com* 
pany  is  liable  for  an  injury  wantonly  inflicted  by  a  brakeman 
on  a  passenger  travelling  on  a  train  on  which  he  is  acting  as 
brakeman.  Terre  Haute,  etc.,  R,  R,  Co.  v.  Jackson,  81  Ind.  19 ; 
Springer  Transportation  Co.  v.  Smith,  16  Lea  (Tenn.)  498. 

This  liability  is  based  upon  the  doctrine  that  a  passenger, 
while  travelling  on  a  train,  is  under  the  care  and  control  of 
the  railway  company,  and  is  hence  entitled  to  be  protected 
against  the  wilful  misconduct  of  the  company's  agents  and 
servants  in  charge  of  the  train,  and  to  whose  authority  he  is 
required  for  the  time  being  to  yield  a  greater  or  less  obedience. 

The  account  which  the  plaintiff  gave  of  the  manner  in 
which  he  was  ejected  from  the  train,  in  the  event  that  the 
jury  believed  it,  as  they  must  have  done,  justified  them  in 
inferring  that  it  was  a  brakeman  who  ejected  him,  and  that 
the  resulting  injury  was  wantonly  inflicted. 

But  hypothetically  conceding  that  there  was  evidence  tend- 
ing to  sustain  the  verdict,  it  is  argued  with  much  zeal  and 
ingenuity,  that  the  testimony  of  the  plaintiff  was  so  com- 
pletely broken  down  by  countervailing  evidence  introduced 
by  the  defendant,  that  this  case  ought  to  form  an  exception 
to  the  general  rule  that  this  court  will  not  disturb  a  verdict 
upon  the  mere  weight  of  the  evidence,  and  the  case  of  Toledo, 
etc.,  R.  W.  Co.  V.  Goddard,  25  Ind.  185,  is  cited  as  a  prec- 
edent for  such  an  exception. 

The  evidence  before  us  presents  a  case  which  puts  the  rule, 
that  we  will  not  weigh  the  evidence  when  it  is  conflicting,  to 
a  severe  test,  but  it  must  be  borne  in  mind  that  the  plaintiff 
testified  fully  and  unequivocally  to  all  the  facts  necessary  to 
sustain  the  allegations  of  his  complaint,  and  that  the  verdict 
in  this  case  was  the  second  verdict  for  the  plaintiff  on  what 
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we  must  assume  to  have  been  substantially  the  same  evidence. 
There  must^  therefore,  have  been  something  in  the  presence^ 
the  manner  and  the  character  of  the  plaintiflf,  unseen  and  un- 
felt  by  us,  which  greatly  impressed  both  juries,  and  which 
peculiarly  tended  to  carry  conviction  to  their  minds  of  the 
truth  of  his  testimony. 

After  the  most  careful  consideration,  we  would  not  feel 
justified  in  holding  that  the  circuit  court  absolutely  erred  iq 
denying  the  motion  for  anew  trial  for  the  alleged  insufficiency 
of  the  evidence  to  support  the  verdict. 

After  Dr.  Young  had  as  a  witness  explained  the  nature  of 
the  injury  which  the  plaintiflf  had  received,  and  the  remedy  re- 
sorted to  for  his  relief,  he  was,  over  the  objection  of  the  de- 
fendant, permitted  to  say  that  the  eflTect  of  the  injury  would 
be  very  deleterious  to  the  plaintiff  ^s  nervous,  as  well  as  to  his 
general  system,  and  that  the  injury  would  thereafter  have  an 
injurious  effect  upon  his  strength  and  power  of  physical  en- 
durance. It  is  insisted  that  there  was  nothing  in  any  of  the 
averments  of  the  complaint,  which  justified  the  admission  of 
such  evidence,  and  that  for  that  reason  its  admission  was 
erroneous. 

As  will  be  seen  by  a  recurrence  to  the  complaint,  it  con- 
cluded with  the  averment,  that  the  plaintiff  had  "  thereby  be- 
come wholly  crippled  and  maimed,  and  prevented  from  ac- 
tively pursuing  his  business,  for  life."  Under  our  decided 
cases,  that  averment  was  quite  sufficient  to  let  in  the  evidence 
complained  of.  Ohio,  etc.,  B.  W.  Oo.  v.  Selby,  47  Ind.  471 
(17  Am.  R.  719);  Carthage  T.  P.  Oo.  v.  Andrews,  102  Ind. 
138  (52  Am.  R.  653) ;  Louisville,  etc.,  R.  W.  Co.  v.  Falvey^ 
104  Ind.  409. 

The  judgment  is  affirmed,  with  costs. 

ZoLLARS,  J.,  having  been  of  counsel  in  the  court  below^ 
did  not  participate  in  the  decision  of  this  cause. 

Filed  Oct.  29, 1886;  petition  for  a  rehearing  overruled  May  17,  1887. 
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Reward. — Apprthentumi^  CriminaL — When  Amount  cf  Reward  Becomes  Due, 
— Pleading. — QmplainL — Whe^e  a  reward  is  offered  for  the  detection^ 
apprehension  and  conviction  of  a  criminal,  and  the  service  is  success- 
full  v  rendered  bj  a  party  who  detected  and  arrested  such  criminal,  and 
furnished  such  information  as  resulted  in  his  trial  and  conviction,  the 
amount  of  the  offered  reward  becomes  due  upon  the  performance  of  the 
service,  in  the  absence  of  a  stipulation  to  the  contrary  ;  and  where,  ia 
an  action  to  recover  the  reward,  the  complaint  sets  out  the  above  facts, 
it  is  sufficient  without  the  technical  averment  that  the  amount  **  is  due 
and  unpaid." 

Same. — OontracL — Withdrawal  (^  Offered  Reward^^Inetruetion. — In  an  action 
to  recover  the  amount  of  an  offered  reward,  for  the  apprehension  and 
conviction  of  a  criminal,  where  the  evidence  shows  a  contract  between 
the  parties,  which  had  been  acted  upon  by  the  plaintiff,  who  had  detected, 
arrested,  and  furnished  the  necessary  information  for  the  conviction  of 
the  offender,  it  is  not  error  to  refuse  an  instruction  to  the  jury  to  the 
effect,  that  although  the  defendant  may  have  agreed  with  the  plaintiff 
to  pay  him  a  certain  sum  for  such  arrest,  etc.,  yet,  if  before  such  convic- 
tion he  withdrew  the  offer  of  the  reward,  or  his  agreement  to  pay  the 
same,  with  the  knowledge  and  consent  of  plaintiff,  the  latter  could 
recover  nothing. 

Same. — Defence. — Oittf  Marshal. — In  such  case,  it  is  no  defence  that  at  the 
time  of  the  performance  of  the  service,  the  plaintiff  was  a  city  marshal, 
and  did  nothing  more  than  the  law  required  of  him  in  the  discharge  of 
his  official  duties. 

Same. — ^For  an  instruction  held  to  correctly  state  the  law  in  such  case,  see 
opinion. 

Pbactice. — Inetnution. —  Withdrawal  </  Paragraph  cf  Complaint. — A  defend- 
ant can  not  complain  of  an  instruction  to  the  jury  which  eliminates 
from  the  case  a  paragraph  of  the  complaint. 

From  the  Madison  Circuit  Court. 

3L  8.  RobinaoUy  J.  W.  Loveti  and  W.  A.  Kittinger,  for  ap- 
pellant. 

C.  L,  Henry,  H.  C.  Ryan  and  E.  P.  Schlater,  for  appellee. 

ZoLLARS^  J. — The  first  paragraph  of  appellee's  complaint 
may  be  summarized  as  follows  :  In  September,  1883,  one 
Susan  Nelson,  a  sister  of  appellant,  was  found  dead,  in  Vigo. 
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<JOunty.  It  was  supposed  that  she  had  been  murdered,  but 
by  whom  it  was  not  known.  In  November  of  that  year,  ap- 
pellant, who  lived  in  Madison  county,  agreed  and  contracted 
with  appellee  to  pay  to  him  the  sum  of  $500  as  a  reward  and 
compensation,  if  he  would  undertake,  and  devote  his  time 
and  services  to,  the  arrest  of  the  person  or  persons  who  caused 
the  death  of  said  Susan  Nelson,  and  the  discovery  of  such 
information  as  would  lead  to  the  conviction  of  such  person 
or  persons ;  said  amount  to  be  paid  whenever  such  person  or 
persons  should  be  convicted.  In  pursuance  of  "  said  contract 
and  agreement,''  appellee  engaged  in  said  work  and  labor, 
devoted  his  time  and  services  thereto,  caused  the  arrest  of 
one  Perry  Manis  as  the  person  who  had  committed  the 
murder,  discovered  and  brought  to  light  the  information, 
witnesses  and  evidence  which  led  to  the  discovery  of  the 
guilt  of  Manis,  and  to  his  conviction  upon  a  charge  of  hav- 
ing murdered  said  Susan  Nelson,  of  all  of  which  appellant 
had  notice ;  that,  though  often  requested,  appellant  has  re- 
fused to  pay  the  amount  agreed  upon,  and  that  the  same 
remains  due  and  unpaid,  etc. 

The  second  paragraph  of  the  complaint  alleges  a  general 
offer  by  appellant  of  a  reward  of  $500  for  the  detection  and 
conviction  of  the  murderer  of  Susan  Nelson,  an  acceptance 
of  that  offer  by  appellee,  and  the  arrest  and  conviction  of  the 
murderer  Manis,  through  his  efforts  and  services,  etc. 

The  technical  objections  urged  against  that  paragraph  are 
not  available,  for  two  reasons : 

First.   They  are  not  well  taken. 

It  is  contended  that  the  paragraph  is  defective,  because  it 
is  not  alleged  therein  that  the  amount  of  the  offered  reward .. 
is  due  and  unpaid.  It  is  averred  therein  that  appellant  offered 
and  promised  to  pay  as  a  reward  the  sum  of  $500  to  any  per- 
son or  persons  who  would  detect  and  arrest,  etc.,  and  who 
would  discover  and  furnish  such  information  as  would  lead 
to,  and  result  in,  the  trial  and  conviction  of  the  person  guilty 
of  having  caused  the  death  of  Susan  Nelson ;  that  appellee 
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performed  the  services,  and  had  Manis  arrested  and  con- 
victed as  such  murderer,  etc.,  and  that  after  the  services  were 
performed  by  appellee,  etc.,  appellant,  although  requested  to 
pay  the  amoutit  to  appellee,  has  refused,  and  still  refuses,  to 
pay,  etc. 

Under  these  several  averments,  it  was  the  duty  of  appel- 
lant to  pay  upon  the  completion  of  the  services  by  appellee. 
The  amount  then  became  due  unless  there  was  some  stipula- 
tion to  the  contrary.  No  such  stipulation  was  shown.  Wagoner 
V.  Wilaan,  108  Ind.  210  ;  Jaqua  v.  Cardesman  and  Egan  Co., 
106  Ind.  141. 

Second.  The  court  practically  withdrew  the  second  para- 
graph of  the  complaint  from  the  jury,  as  we  shall  see  here- 
after. 

We  pass  to  the  alleged  error  of  the  court  below  in  over- 
Tuling  appellant^s  motion  for  a  new  trial.  First,  in  the  order 
of  discussion  by  counsel,  it  is  contended  that  the  court  erred 
in  giving  to  the  jury  number  one  of  its  instructions.  That 
instruction  is,  in  substance,  that  this  is  an  action  by  the 
plaintiff  to  recover  a  judgment  against  the*  defendant  for 
services  rendered  by  plaintiff  in  securing  the  arrest  and  con- 
viction of  the  murderer  of  Susan  Nelson ;  that  the  plaintiff, 
not  claiming  to  recover  on  the  second  paragraph  of  his  com- 
plaint, bases  his  right  to  recover  in  the  action  upon  a  contract 
or  agreement  made  between  the  plaintiff  and  the  defendant, 
whereby  the  defendant  agreed  and  promised  to  pay  the  plain- 
tiff a  certain  sum  of  money  as  a  reward  for,  and  upon  the 
condition  that  he  would  render  said  services,  and  thereby  se- 
cure the  arrest  and  conviction  of  the  murderer  of  Susan 
Nelson,  averring  in  the  complaint,  that,  in  pursuance  of 
said  promise  and  agreement,  he  rendered  the  services  and 
secured  the  arrest  and  conviction  of  the  murderer  of  Susan 
Nelson  ;  that  the  complaint  was  answered  by  a  general  de- 
nial, which  threw  thq  burden  of  proof  upon  the  plaintiff,  and 
that,  in  order  for  him  to  recover,  he  would  have  to  prove  by 
a  preponderance  of  the  evidence,  the  material  facts  stated 


172  SUIREME  CX)URT  OF  INDIANA, 


Bronnenberg  r.  Cobum. 


in  the  complaint;  that  the  burden  was  thus  upon  him  to- 
prove  by  such  preponderance  that  the  agreement  or  contract 
was  made  between  the  plaintiff  and  defendant^  and  that  the 
plaintiff  performed  his  part  of  the  contract  according  to  its 
terms;  that  if  the  jury  believed  from  the  evidence  that  the 
plaintiff  had  so  proved  the  material  facts^  the  verdict  should 
be  for  him,  otherwise  for  the  defendant. 

This  instruction,  as  will  be  noticed,  practically  eliminated 
from  the  case  the  second  paragraph  of  the  complaint.  Of 
that  appellant  has  no  right  to  complain. 

If  the  court  was  in  error  in  that  regard,  it  was  against  ap- 
pellee, and  not  against  appellant.  Nor  can  it  be  said,  that 
the  court  misled  the  jurjf  by  assuming  the  existence  of  the 
contract  set  out  in  the  first  paragraph  of  the  complaint. 

The  jury  were  instructed  that  appellee  based  his  right  to 
recover  upon  that  contract,  that  the  burden  was  upon  him  to^ 
prove  the  material  facts  stated  in  the  complaint,  and  that  such 
a  contract  was  entered  into,  and  that  they  must  determine 
from  the  evidence  whether  such  material  facts  had  been 
proven.  * 

With  the  complaint  before  the  jury,  that  was  a  sufficiently 
full  and  fair  statement  of  the  issue  for  trial,  as  made  by  the 
complaint  and  the  denial  thereto. 

Appellant  submitted,  and  asked  the  court  to  give  to  the 
jury,  two  instructions.  The  substance  of  the  first  is,  that 
although  appellant  may  have  agreed  with  appellee  to  pay  him 
$500  as  a  reward  for  the  arrest  and  conviction  of  the  muixlerer 
of  Susan  Nelson,  yet,  if  he,  appellant,  before  such  conviction, 
withdrew  the  offer  of  said  reward,  or  his  agreement  to  pay 
the  same,  with  the  knowledge  and  consent  of  appellee,  he 
could  recover  nothing,  and  the  verdict  should  be  for  appel- 
lant. 

Clearly,  there  was  no  error  in  the  refusal  of -that  instruc- 
tion. When  there  is  a  general  offer  of  reward,  that  offer 
may  be  withdrawn  before  it  is  accepted  and  acted  upon,  and 
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before  any  rights  are  thus  acquired  under  it.  Shuey  v.  Untied 
States^  92  U.  S.  73. 

But  that  is  not  the  ease  here,  as  made  by  the  evidence. 
The  evidence  did  not  show  a  general  offer  of  reward,  but  a 
proposition  made  by  appellant  and  accepted  by  appellee — a 
contract  between  the  parties — ^and  acted  upon  by  appellee^ 
with  the  knowledge  and  consent  of  appellant.  And  although 
the  offer  to  pay  the  $500  may  have  been  withdrawn  by  ap- 
pellant before  the  conviction  of  the  murderer,  with  the 
knowledge  and  consent  of  appellee,  it  would  not  follow,  as 
declared  in  the  instruction,  that  appellee  was  entitled  to  noth- 
ing, and  that  the  verdict  should  be  for  appellant. 

Under  the  instructions,  appellee  may  have  exercised  all  the 
skill,  and  rendered  all  the  services,  which  led  to  the  discovery 
and  arrest  of  the  murderer,  and  discovered  and  procured  all 
of  the  evidence  necessary  for  his  conviction,  yet,  if  at  any 
time  before  the  conviction,  even  during  the  trial,  appellant 
declined  to  abide  by  the  agreement  and  pay  the  $500,  he, 
appellee,  could  recover  nothing. 

It  would  not  follow, that  appellee  couM  recover  nothing  for 
the  services  already  performed,  simply  because  he  may  have 
consented  that  appellant  might  withdraw  his  offer  to  pay  the 
foil  $500. 

Of  the  second  instruction  asked  by  appellant,  it  is  suffi- 
cient to  say  that  the  substance  of  it  was  embodied  in 
the  first  instruction  given  by  the  court.  In  such  case,  there 
is  no  available  error  in  the  refusal,  although  the  instruction 
refused  may  state  the  law  correctly.  National  Benefit  AsH^n 
of  Indianapolis  v.  Orauman,  107  Ind.  288  ;  Everaon  v.  Sel- 
hr,  105  Ind.  266;  Starret  v.  Burkhalter,  86  Ind.  439. 

It  is  further  insisted,  that  the  verdict  in  favor  of  appellee 
is  not  sustained  by  sufficient  evidence.  It  would  be  a  tedious 
and  profitless  task  to  set  out  a  summary  of  the  evidence.  We 
have  examined  it,  and  while  there  are  contradictions  and  un- 
certainties, there  is  evidence  tending  to  sustain  the  verdict. 
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We  can  not,  therefore,  reverse  the  judgment  upon  the  weight 
of  the  evidence. 

It  is  further  contended  by  appellant's  counsel,  that  because 
appellee  was  marshal  of  the  city  of  Anderson  at  the  time  the 
contract  was  made,  and  at  the  time  he  performed  the  servicea 
under  it,  he  can  not  recover.  It  is  said,  that  in  rendering 
those  services  he  did  nothing  more  than  the  law  required  of  him 
in  the  discharge  of  his  duties  as  city  marshal,  and  that,  there- 
fore, public  policy  forbids  that  he  should  recover  on  the  con- 
tract for  such  services. 

The  vice  in  the  argument  is  in  the  assumption  that  the 
duties  imposed  upon  city  marshals  are  such  as  the  service  per- 
formed by  appellee  in  the  discovery  and  conviction  of  the 
murderer  of  Susan  Nelson. 

It  is  not  a  duty  imposed  by  law  upon  the  marshal  of  the 
city  of  Anderson,  to  leave  the  city  and  county,  and  detect 
and  prosecute  to  conviction  a  murderer  in  Vigo  county. 
Davis  V.  Munson,  43  Vt.  676  (5  Am.  R.  315). 

After  an  examination  of  all  the  alleged  errors  discussed 
by  counsel,  we  are  constrained  to  hold  that  there  is  no  error 
in  the  record  for  which  the  judgment  should  be  reversed. 

The  judgment  is,  therefore,  affirmed,  with  costs. 

Filed  March  19, 1887. 
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118  ftUji  Taxes.— -Sbfe. — Oaveat  Emptor. — The  doctrine  of  ecwecU  en^ptor  applies  in 

tTSriTil  ^^  fullest  extent  to  tax  sales. 

liM  Mtt|  Same. — Right  ofParchaaer  to  Recover  Money  Paid  from  Cotmiy, — A  purchaser 

Hu        ^i^-\  at  a  tax  sale  huys  at  his  own  risk,  and  if  the  sale  proves  ineffectual,  he 

^''^       '^^  can  not,  in  the  absence  of  an  express  statute,  recover  from  the  county 

Ylii     J^Sl  the  money  paid  by  him. 

nt  ^  Same.— Dirttnciion  between  Void  and  Ineffectual  /SSx/€«.— Under  the  tax  law  of 
this  State,  a  sale  is  void  when  it  will  not  enable  a  purchaser  to  secure  a 
lien,  but  simply  ineffectual  when  it  will  not  convey  title. 
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Sake. —  When  SaU  is  Foid.— A  sale  is  void  only  where  the  land  is  not  liable 
to  taxation,  where  the  taxes  were  paid  before  sale,  or  where  the- 
description  is  insufficient. 

8amk—  When  Ihtrehater  May  Recover  from  CowUy.StattUe  Cbiu<ruecI.^Where 
the  sale  is  effectual  to  convey  a  lien,  the  purchaser  can  not  recover  from 
the  county  the  money  paid  by  him,  but  where  it  is  void,  and  conveys 
nothing,  he  can  recover.  Sections  6486, 6487  and  6488,  R.  S.  1881,  con- 
strued together. 

Same. — SaU  ofLcmdwhere  thereia  Perwnal  iVoperfy.— If  a  taxpayer  has  per- 
sonal property,  a  sale  of  his  real  estate,  while  not  void,  is  ineffectual  to- 
con  vey  title,  but  is  efiectual  to  transfer  the  lien  of  the  State,  and  the 
remedy  of  the  purchaser  is  upon  his  lien,  and  not  against  the  county. 

Sasce. — />e8erip/um.— Where  the  description  is  insufficient,  no  title  passes  to- 
the  purchaser,  but  tlie  latter  acquires  an  enforceable  lien,  to  whuUi  he 
must  look  for  a  recovery  of  the  money  paid  by  him,  if  he  can  show  what 
property  was  intended  to  be  taxed. 

Same. — Delinquent.  LiM.— Certificate  of  Sale, — The  lien  of  the  State  is  not  de- 
pendent upon  and  is  not  impaired  by  an  insufficient  description  in  the 
delinquent  list  or  in  a  certificate  of  sale  issued  to  a  purchaser. 

Same. — Mandate.— k.  petition  by  a  purchaser  at  a  tax  sale  for  a  mandate 
to  compel  the  refunding  of  money  paid  is  bad  if  it  fails  to  show  that  the 
sale  was  ineffectual  to  transfer  the  Staters  lien. 

Pleading. — Sufieieney. — Conclusions  and  Recitals. — Whether  a  pleading  is, 
or  id  not,  sufficient,  depends  upon  the  substantive  facts  stated,  and  not 
upon  the  conclusions  or  recitals  of  the  pleader. 

Same. — Construction. — Where  a  pleading,  in  its  statement  of  the  facts  requi- 
site to  a  cause  of  action,  is  ambiguous  or  defective,  it  will  be  construed 
most  strongly  against  the  pleader. 

From  the  Clay  Circuit  Court. 

J.  T.  Lecklider,  J.  JL  Jvdah  and  0.  B.  Jameson,  for  ap- 
pellant. 

G,  A.  Knight  and  C.  H.  Knight,  for  appellee. 

Elliott,  C.  J. — The  petition  of  the  relator  seeks  a  writ 
of  mandate  against  the  auditor  of  Clay  county,  to  compel  him 
to  issue  an  order  on  the  treasurer,  requiring  him  to  refund 
8809.43  paid  by  William  Rowe  upon  a  purchase  of  land  at 
a  tax  sale  made  in  1881. 

It  is  alleged  that  the  relator  became  the  owner  of  the  cer- 
tificate by  assignment,  that  no  deed  was  ever  executed,  that 
a  demand  was  made  upon  the  auditor  and  met  by  a  refiisal, 
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and  that  the  sale  was  void.  It  becomes  necessary  to  set  forth 
the  grounds  upon  which  the  sale  is  asserted  to  be  void,  as 
these  exert  a  controlling  influence  in  the  case,  and  we  there- 
fore copy  the  allegations  of  the  pleading  upon  this  subject. 
These  allegations  read  as  follows :  ^^  Said  property  was  sold 
at  said  delinquent  tax  sale  aforesaid  for  more  than  the  legal 
taxes,  costs  and  charges  due  thereon,  and  assessed  and  charged 
legally  against  the  same,  viz.,  for  an  excess  of  the  legal  taxes, 
costs  and  charges  of  more  than  one  cent,  in  violation  of  law. 
There  was  no  compliance  with  the  law  requiring  the  county 
auditor  to  make  up  a  delinquent  list,  and  publish  the  same, 
and  the  auditor  of  Clay  county  did  not  publish,  or  cause  to 
be  published,  a  copy  of  the  delinquent  list  containing  a  de- 
scription of  lands  returned  delinquent,  describing  the  same 
in  such  list,  as  they  were  described  on  the  tax  duplicate ;  that 
said  lot  No.  1  was  never  advertised  for  sale  for  delinquent 
taxes  in  the  published  delinquent  list,  prior  to  said  pretended 
sale  thereof;  that  said  property  was  not  described  in  said  de- 
linquent list  pretended  to  have  been  published  as  aforesaid; 
that  in  the  column  in  said  delinquent  list,  headed  'Name  of 
town,^  appears  the  following  :  '  Bail.  frac.  1,'  and  in  the  next 
column  appears  '  2,'  under  heading  of  '  In-lots,'  and  in  the 
next  column  appears  *  10,'  under  heading  of  'No.  of  sqr.,' 
and  says  that  there  is  nothing  showing  in  what  '  town '  or 
place  said  lots  are  or  should  be  located,  and  that  the  descrip- 
tion of  said  property,  as  set  out  in  said  published  delinquent 
list,  and  also  in  the  said  certificate  of  purchase  heretofore  re- 
ferred to,  is  utterly  insufficient  to  determine  the  location  of 
any  property,  and  does  not  state  in  what  town,  township  or 
place  the  said  property  exists  or  is  located.  There  is  not 
connected  with  said  insufficient  description  any  name  of  town, 
city,  county  or  State,  designating  the  location  at  all,  and  says 
there  is  no  such  place  in  Clay  county  as  '  Bail.  frac.  1,'  and 
further  says  there  is  no  such  place  in  said  county  as  'Bailey's 
Staunton,'  as  he  is  informed,  and  says  that  said  property  was 
sold  for  more  than  the  legal  taxes,  costs  and  charges  due  thereon 
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nt  the  date  of  the  pretended  sale ;  that  other  real  estate  was 
taxed  jointly  with  said  property,  and  the  tax  chargeable  against 
said  other  real  estate  was  wrongfully  carried  against  said 
property  in  said  certificate  set  out,  and  the  same  was  sold 
therefor,  and  further  says  that  said  lots,  in  certificate  de- 
scribed, were  sold  for  a  large  amount  of  tax  due  and  charge- 
able on  the  individual  personal  property  of  persons  other 
than  the  owners  of  said  lots ;  that  said  lots  were  owned  by  J. 
H.  and  E.  Graham  for  a  part  of  the  years  they  were  delin- 
quent, and  during  said  years  the  tax  on  a  large  amount  of 
personal  property  not  belonging  to  them  was  wrongfully  car- 
ried up  and  charged  against  said  lots,  and  entered  into  and 
was  a  part  of  the  charge  for  which  they  were  sold ;  and  further 
says  that  at  the  date  and  time  said  lots  were  sold  as  pretended, 
the  owner  of  the  fee  of  said  lots  owned,  and  had  in  his  pos- 
session in  Clay  county,  Indiana,  a  large  amount  of  personal 
property  of  great  value,  viz.,  of  the  value  of  more  than 
enough  to  pay  said  taxes  legally  chargeable  on  said  lots ;  that 
said  personal  property  was  returned  for  taxation,  as  shown 
by  the  returns  of  the  assessor  on  file  in  said  auditor's  office 
at  the  time,  and  also  duplicates ;  that  said  personal  property 
was  liable  to  levy  and  distraint  for  the  payment  of  said  taxes, 
but,  as  affiant  is  informed  and  believes,  no  demand  or  dis- 
traint thereof  was  ever  made ;  that  said  property  was  offered 
for  sale  all  together;  said  lots  were  not  offered  for  sale  sepa- 
rately, or  sold  separately ;  and  further  says  that  the  taxes 
were  not  carried  out,  and  charged  on  the  tax  duplicate  sepa- 
rately against  each  of  said  lots,  as  it  should  have  been  done, 
but  jointly  against  both,  contrary  to  law ;  and  further  says 
that,  at  or  before  said  sale,  no  demand  was  ever  made  by  the 
treasurer  of  said  county  upon  the  owner  of  said  property  for 
personal  property,  or  payment  of  said  taxes,  and  no  person- 
alty of  the  owner  thereof  was  distrained,  although  the  owner 
had  an  abundance  of  personal  property  in  his  possession  in 
said  county  at  the  time,  out  of  which  the  said  legal  taxes, 
Vol.  110.— 12 
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costs  and  charges  might  have  been  made;  and  further  says^ 
that  said  lots,  during  some  of  the  years  of  said  pretended 
delinquency,  belonged  jointly  to  J.  H.  and  E.  Gi-aham,  and 
during  said  years  they  were  charged  with  the  taxes  on  other 
real  estate,  to  wit :  Lots  55  and  56  (a  full  description  of  which 
affiant  can  not  set  out),  which  said  other  real  estate  belonged 
to  another  person,  to  wit,  to  one  J.  H.  Graham,  and  that  dur- 
ing the  years  aforesaid  a  large  amount  of  taxes  due  on  per- 
sonal property  belonging  not  to  J.  H.  and  E.  Graham,  the 
owners  of  said  lots  sold  as  aforesaid  at  said  delinquent  tax 
sale,  but  to  other  persons  or  to  another  person,  to  wit, 
whose  name  is  unknown  to  plaintiff  and  affiant,  and  say.s 
that  the  taxes  chargeable  on  such  personalty  were  wrongfully 
charged  up  and  taxed  against  said  lots,  and  were  a  part  of  the 
price  for  which  the  same  were  sold  to  plaintiff  under  said  tax 
sale,  and  says  that  the  said  lots  were  sold  for  pretended  taxes 
that  were  never  carried  upon,  or  charged  against  the  same  le- 
gally on  the  tax  duplicates  of  said  Clay  county,  Indiana,  and 
says  that  illegal  costs  and  charges  and  interest  and  penalties 
were  carried  against  said  property , and  property  was  sold  there- 
for wrongfully.  Plaintiff  and  affiant  says  that  the  taxes  for 
which  said  property  was  sold  as  aforesaid  were  never  assessed 
against  the  same,  nor  was  the  same  legally  assessable  there* 
for  and  chargeable  therewith ;  and  further  says  that  on  or 
about  the  21st  day  of  June,  1875,  said  lots  and  property  were 

owned  by  a  party  by  the  name  of ,  to  wit,  the  name 

Henry  McClure,  and  that  such  person  continued  to  be  the 
owner  thereof  until  the  15th  day  of  April,  1879,  and  during 
said  time  he  so  owned  said  property  there  was  a  large  amount 
of  personal  property,  the  tax  on  which  personal  projierty  so 
taxed  was  charged  against  said  real  estate  wrongfully ;  the 
said  personal  property  so  taxed  and  charged  did  not  belong 
to  the  said  owner  of  said  real  estate,  nor  was  said  real  estate 
in  any  sense  chargeable  therewith,  and  says  that  said  real 
estate  was  unlawfully  sold  for  such  tax  on  said  personalty ; 
said  erroneous  tax  amounted  to  more  than,  to  wit,  $1,  and 
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entered  into  and  made  part  of  the  price  for  which  said  prop- 
erty was  illegally  sold. 

^'  Plaintiff  further  says  there  was  charged  up  against  said 
lots,  described  as  aforesaid,  a  large  amount  of  illegal  costs,  also 
a  large  amount  of  illegal  interest,  also  illegal  penalties,  to  wit, 
in  the  aggregate  more  than  one  cent  more  than  the  legal 
amount  due  and  chargeable  by  law  thereon,  and  that  said 
illegal  charges,  so  made,  entered  into  and  formed  part  of  the 
amount  for  which  said  property  was  so  sold,  and  of  the  pur- 
chase price  thereof  so  paid." 

It  is  a  firmly  settled  general  rule,  that  a  purchaser  at  a  tax 
sale  buys  at  his  own  risk,  and  that,  if  the  sale  proves  inef- 
fectual, he  can  not,  in  the  absence  of  an  express  statute,  re- 
cover from  the  county  the  money  paid  by  him.  The  pay- 
ment is  regarded  as  a  voluntary  one,  and  he  assumes  all  risks, 
for,  as  in  judicial  sales,  there  is  no  warranty  in  tax  sales. 

"Where  an  action  is  brought  to  recover  money  paid  on  the 
purchase  of  property  at  a  sale,  the  party  asking  that  it  be 
refunded  must  show  a  statute  providing  that  it  shall  be  paid 
back  to  him.  Mc  Whinney  v.  City  of  IndianapoliSy  98  Ind.  182 ; 
Bocird,  dc.y  v.  Grraham,  98  Ind.  279 ;  Durham  v.  Board,etc.y 
95  Ind.  182;  Board,  etc,  v.  Armstrong,  91  Ind.  528;  Boardy 
cfc.,  V.  Ruckman,  57  Ind.  96 ;  (Xty  of  Indianapolis  v.  Langs- 
dale,  29  Ind.  486 ;  Lima  Tp.  v.  Jenks,  20  Ind.  301 ;  Martin  v. 
Sianfield,  17  Ind.  336;  Jenks  v.  Lima  I'p.,  17  Ind.  326. 

In  City  of  Logansport  v.  Humphrey,  84  Ind.  467,  it  was 
said :  "  The  general  rule  is  beyond  dispute  that  the  purchaser 
at  a  tax  sale  assumes  all  risk,  and  except  as  he  may  be  vested 
by  force  of  statutory  provision  with  the  lien  which  the  State 
or  municipality  held  against  the  property  of  the  delinquent 
tax  debtor,  he  is  without  remedy  if  he  fails  to  obtain  a  good 
title  under  his  purchase.  The  doctrine  of  caveat  emptor  ap- 
plies to  such  sales  in  its  fullest  force."  The  following  au- 
thorities were  cited»:  Cooley  Taxation,  572 ;  Lynde  v.  Inhab- 
itants, etc.,  10  Allen,  49 ;  Packard  v.  New  Limerick,  34  Maine, 
266 ;   Hamilton  v.  Valiant,  30  Md.  139.     To  which  may  be 
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added  the  authorities  referred  to  by  Niblack,  J.,  iu  Boardj 
etc,,  V.  Armstrong,  supra,  and  those  collected  in  an  article  in 
20  Central  Law  Journal^  p.  224. 

These  authorities  leave  no  room  to  doubt  that  the  relator 
has  no  cause  of  action  unless  it  is  expressly  given  him  by  stat- 
ute, and  his  action,  therefore,  rests  solely  upon  the  statute.  It 
is  a  familiar  rule  that  a  party  who  relies  upon  a  statute  must 
show  that  he  is  within  its  provisions.  The  question  here 
narrows  to  this:    Is  the  appellant's  case  within  the  statute? 

The  provision  •  upon  which  he  relies,  and  the  only  one 
which  in  the  slightest  degree  tends  to  support  his  claim,  is 
this: 

"  Whenever  the  county  auditor  shall  discover,  prior  to  the 
conveyance  of  any  lands  sold  for  taxes,  that  the  sale  was,  for 
any  cause  whatever,  invalid,  he  shall  not  convey  such  lands ; 
and  the  purchase-money  and  the  interest  thereon  shall  be  re- 
funded out  of  the  county  treasury  to  the  purchaser,  his  rep- 
resentatives or  assigns,  on  the  order  of  the  county  auditor; 
and  such  land,  if  originally  liable  to  taxation,  being  still  de- 
linquent, shall  again  be  placed  on  the  delinquent  list,  and 
the  amount  so  refunded,  with  interest,  be  collected  as  in  other 
cases."     R.  S.  1881,  section  6486. 

This,  however,  is  but  a  single  section  of  several  hundred 
found  in  the  statutes  concerning  the  assessment  and  collec- 
tion of  taxes,  and  it  is  not  to  be  considered  as  an  indepen- 
dent law,  but  is  to  be  considered  as  an  integral  part  of  one 
uniform  system.  It  is  one  among  the  most  familiar  of  the 
rules  of  law,  that  statutes  are  to  be  construed  together  so  as 
to  constitute  one  harmonious  system,  and  so  that  no  section 
or  clause  shall  be  rendered  nugatory  or  meaningless.  Hum- 
phries V.  Davis,  100  Ind.  274;  Bishop  Written  Laws,  sec- 
tions 82,  86,  113. 

In  order,  therefore,  to  ascertain  the  meaning  of  the  section 
quoted,  we  must  look  to  other  parts  of  the  statute,  and  con- 
sider that  section  in  connection  with  the  other  provisions  of 
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the  statute.  The  section  which  immediately  follows  the  one 
above  set  forth  reads  thus : 

"  No  sale  or  conveyance  of  land  for  taxes  shall  be  valid 
if,  at  the  time  of  being  listed,  such  land  shall  not  have  been 
liable  to  taxation,  or,  if  liabje,  when  the  taxes  thereon  have 
been  paid  before  sale,  or  if  the  description  is  so  imperfect  as 
to  tail  to  describe  the  land  or  lot  with  reasonable  certainty ; 
and,  in  all  such  cases,  the  money  paid  by  the  purchaser  at  such 
void  sale  shall  be  refunded,  with  interest,  out  of  the  county 
treasury,  on  order  of  the  county  auditor."     Section  6487. 

The  next  succeeding  section  provides  that,  "  If  any  con- 
veyance for  taxes  shall  prove  to  be  invalid  and  ineffectual  to 
convey  title  because  the  description  is  insufficient,  or  for  any 
other  cause  than  the  first  two  enumerated  in  the  preceding 
section^  the  lien  which  the  State  has  on  such  lands  shall  be 
transferred  to  and  vested  in  the  grantee,  his  heirs  and  assigns, 
who  shall  be  entitled  to  recover  from  the  owner  of  such  land 
the  amount  of  taxes,  interest,  and  penalty  legally  due  thereon 
at  the  time  of  sale,  with  interest,  together  with  the  amount  of 
all  subsequent  taxes  paid,  with  interest ;  and  such  lands  shall 
be  bound  for  the  payment  thereof"    R.  S.  1881,  section  6488. 

These  provisions  recognize  a  difference  between  sales  that 
are  ineffectual  to  convey  title  and  sales  that  are  void.  The 
reasonable  construction  of  the  statute  is,  *that  a  sale  is  void 
when  it  will  not  enable  the  purchaser  to  secure  a  lien,  but  is 
simply  ineffectual  when  it  will  not  convey  title.  If  this  is 
not  true,  then  there  is  no  reason  for  making  provision  for 
two  different  classes  of  cases,  as  the  statute  plainly  does.  But 
the  language  of  the  statute  itself  clearly  makes  the  distinc- 
tion, for  it  provides  that  if  any  conveyance  for  taxes  shall 
prove  to  be  invalid  for  any  other  cause  than  those  enumerated, 
"  the  Hen  of  the  State  shall  be  transferred  to  the  purchaser." 
To  ascertain  what  causes  are  enumerated  as  making  a  sale 
void,  or  invalid,  for  the  statute  uses  the  terms  as  synonymous 
ones,  we  look  to  the  section  which  provides,  that  "No  sale 
or  conveyance  of  land  for  taxes  shall  be  valid  if,  at  the  time 
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of  being  listed,  such  land  shall  not  have  been  liable  to  tax- 
ation, or,  if  liable,  when  the  taxes  thereon  have  been  paid 
before  sale,  or  if  the  description  is  so  imperfect  as  to  fail  to 
describe  the  land  or  lot  with  reasonable  certainty/' 

This  is  the  legislative  definition  of  the  language  employed, 
and  it  is  the  one  the  courts  must  adopt.  It  therefore  appears 
from  the  face  of  the  statute  itself,  that  there  are  three  cases 
where  the  sales  are  invalid  or  void,  namely,  where  the  land 
is  not  liable,  where  the  taxes  were  paid  before  sale,  and  where 
the  description  is  insufficient.  These  are  the  cases  where  the 
sales  or  conveyances  are  not  valid  for  any  purpose ;  but  they 
are  not  the  cases  where  the  sales  are  merely  ineffectual  to 
convey  title,  for  there  are  cases  where  the  sales  are  sufficient 
to  convey  liens,  and  such  sales  can  not,  therefore,  be  void. 

The  word  employed  in  the  first  of  the  sections  quoted  is 
*' invalid,"  and  this  word  is  defined  by  Webster  to  mean, 
^*  having  no  force,  effect,  or  efficacy ;  void ;  null." 

If  a  sale  is  null  or  void,  it  can  convey  nothing  at  all,  for 
it  is  inconceivable  that  a  void  or  null  thing  can  convey  a  valid 
thing  of  any  kind,  character  or  description,  so  that  an  invalid 
tax  sale  could  not  convey  a  lien ;  but  the  statute  expressly 
declares  that  sales  shall  transfer  liens  except  in  the  three  cases 
enumerated,  and  only  such  sales  can,  therefore,  be  void.  If 
a  sale  can  convey  a  lien  it  is  not  null.  But,  in  the  second 
of  the  sections  quoted,  the  language  is  "  such  void  sale,"  and 
a  void  thing  is  absolutely  and  entirely  destitute  of  force,  so 
that  it  must  be  that  the  statute,  in  giving  a  right  to  a  pur- 
chaser to  recover  money  paid  by  him,  intends  a  sale  utterly 
ineffectual  for  any  and  all  purposes. 

Taking  these  sections  of  the  statute  together,  and  looking 
alone  to  the  language  employed,  the  proper  construction  is, 
that  where  the  sale  is  effectual  to  convey  a  lien,  the  pur- 
chaser can  not  recover  the  money  paid  by  him ;  but  where  it 
is  void,  and  conveys  nothing,  then  he  may  recover  the  money 
paid. 

This  construction  makes  the  right  to  recover  depend,  not 
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upon  the  efficacy  of  the  sale  to  convey  title,  but  upon  its 
efficacy  to  carry  to  the  purchaser  the  lien  of  the  taxing 
power.  This  construction  does  the  purchaser  no  wrong,  but 
protects  the  public,  a^iiid  carries  into  effect  the  purpose  of  the 
.statute.  If  the  sale  •carries  the  lien,  he  secures  his  money, 
with  liberal  interest,  and  suffers  no  loss ;  if  he  does  not  secure 
an  enforceable  lien,  he  has  a  right  to  have  the  money  paid  by 
him  refunded.  Any  other  construction  would  make  the  gov- 
ernment an  insurer  of  the  legality  and  regularity  of  tax  sales, 
and  leave  it  to  the  pleasure  of  buyers  to  enforce  their  lien  or 
sue  the  county.  Any  other  construction  would  impair  the 
force  of  the  provision  giving  liens  in  cases  of  ineffectual  sales, 
and  destroy  the  difference  made  by  the  statute  between  sales 
absolutely  void,  and  sales  effectual  to  transfer  a  lien,  but  in- 
effectual to  convey  title. 

The  cardinal  rule  in  the  construction  of  statutes  is  to  dis- 
cover and  give  effect  to  the  intention  of  the  Legislature.  The 
construction  adopted  will  give  effect  to  the  intention  of  the 
law-making  power,  and  will  not  subordinate  it  to  an  isolated 
clause.  It  will  give  effect  to  the  leading  and  controlling  pur- 
pose of  the  statute,  rather  than  bend  to  particular  sentences 
or  clauses,  and  this,  as  all  the  authorities  agree,  is  the  great 
object  of  judicial  interpretation. 

The  Legislature  did  not  intend  to  insure  or  guarantee  that 
the  purchaser  at  a  tax  sale  should  get  back  his  money,  or  else 
secure  an  indefeasible  title  to  the  land  sold.  It  was  not  un- 
known to  the  Legislature,  it  is  not  unknown  to  the  courts, 
nor,  indeed,  to  any  intelligent  citizen,  that  it  is  only  in  very 
rare  instances  that  a  tax  sale  carries  title,  and  it  can  not  be 
justly  assumed  that  the  Legislature  meant  to  compel  the  re- 
funding of  money  when  the  title  did  not  pass,  although  a 
lien  was  transferred.  The  policy  of  the  tax  laws  is  to  secure 
revenues  to  carry  on  the  afiairs  of  government,  and  this  policy 
will  be  defeated  if  it  be  held  that  in  all  cases  where  a  sale  is 
ineffectual  to  convey  title  because  of  some  omission  or  irreg- 
ularity, the  purchaser  may  recover  the  money  paid.     If  this 
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be  true,  then,  in  the  very  great  majority  of  cases,  the  money 
paid  by  purchasers  will  go  back  to  them,  and  the  revenues  be 
diminii^hed. 

It  has  never  been  the  policy  of  the  law  to  insure  to  pur- 
chasers at  tax  sales  a  return  of  their  money,  and  thus  relieve 
them  of  all  risk,  and  render  it  unnecessary  for  them  to  ex- 
ercise care  and  diligence  in  buying,  and  the  present  statute 
was  not  framed  for  the  purpose  of  defeating  this  policy^  but 
for  the  purpose  of  modifying  it,  so  as  to  allow  a  recovery 
where  no  lien  was  created,  and  where  a  total  loss  would  re- 
sult to  the  purchaser,  because  of  the  absolute  invalidity  of 
the  sale. 

The  great  purpose  of  all  tax  laws  is  to  make  the  property- 
liable  to  taxation  pay  the  taxes,  and  a  lien  is  given  the  pur- 
chaser in  order  to  further  this  purpose  by  inducing  him  to 
make  his  money  out  of  the  property,  and  a  different  con- 
struction from  that  suggested  will  defeat  this  purpose,  for 
few  purchasers  would  attempt  to  enforce  a  lien  if  they  could 
get  back  their  money  from  the  government  without  the  hazard 
or  annoyance  of  litigation.  Unless  the  construction  suggested 
is  adopted,  the  provisions  of  the  statute  respecting  the  trans- 
fer of  the  lien  of  the  State  to  the  purchaser,  in  cases  where 
the  sales  are  ineffectual  to  convey  title,  would  be  practically 
useless.  If  this  construction  be  not  adopted,  then  the  expense 
of  advertising,  making  sales  and  conveyances,  would,  in  by 
far  the  greater  number  of  cases,  be  a  useless  waste  of  the 
public  revenues,  for  the  ultimate  result  would  be  that  the 
property  must  again  be  put  upon  the  duplicate,  and  other  at- 
tempts be  made  to  make  it  pay  its  proportion  of  the  tax. 
The  penalty  allotted  the  purchaser  has  a  two-fold  purpose,  to 
induce  the  taxpayer  to  promptly  pay  his  taxes,  and  to  com- 
pensate the  purchaser  for  the  risks  he  assumes ;  but  if  he  is 
certain  to  get  back  his  money  from  the  public,  he  incurs  na 
risk,  and,  as  to  him,  the  pur|X)se  of  providing  a  penalty  is 
defeated.     If  he^  assumes  no  risks,  but  can,  in  any  event,  se- 
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cure  either  a  perfect  title  or  the  return  of  his  money^  then, 
the  compensation  provided  for  the  risk  is  purposeless. 

Our  decisions  recognize  the  correctness  of  the  construction 
here  suggested.  The  case  of  Mc  Whinney  v.  City  of  Indian^ 
apolisj  98  Ind.  182,  is  directly  in  point.  In  that  case  it  was 
said :  ^^ Assuming  that  these  statutes  are  applicable  to  a  sale 
made  by  a  city  treasurer,  the  facts  averred  do  not  show  this 
sale  to  have  been  ineffectual  for  any  of  the  causes  enumerated 
in  §iny  one  of  these  statutes,  and,  therefore,  the  appellant  does 
not  show  himself  entitled  to  the  remedy  thus  provided/' 

In  the  more  recent  case  of  Mc  Whinney  v.  City  of  Indian'^ 
apolis,  101  Ind.  150,  this  doctrine  is  re-affirmed,  but  it  was 
held  that  the  claimant's  case  was  within  the  statute,  because 
the  property  was  not  subject  to  taxation. 

In  the  case  of  Hilgenberg  v.  Board,  etc.,  107  Ind.  494,  it 
was  said  :  "  In  respect  to  the  legality  of  the  proceedings  on 
which  a  tax  sale  is  based,  as  well  as  to  the  validity  of  the  title 
of  land  sold,  a  purchaser  at  such  sale  assumes  all  risk,  ex- 
cept only  such  as  the  statute  makes  provision  for.  If  he 
fails  to  acquire  title,  or  if  his  lien  is  less  extensive  than  he  an- 
ticipated, he  may  have  such  recourse,  and  such  only  as  the 
statute  provides.''  And  it  was  held  that  the  purchaser,  claim- 
ing to  have  taxes  refunded,  must  show,  either  that  the  land 
was  not  subject  to  taxation,  or  that  the  taxes  had  been  paid 
before  sale. 

No  injustice  is  done  the  purchaser  by  this  doctrine,  for 
he  may,  as  our  cases  all  agree,  enforce  the  Hen  of  the  State 
for  the  taxes  actually  due  upon  the  land,  even  though 
the  sale  is  utterly  void.  The  only  exception  to  this  general 
rule  is  in  the  cases  named  in  the  case  referred  to,  and  it  is 
only  in  such  cases  that  the  purchaser  is  entitled  to  have  his 
money  refunded.  Ladlow  v.  Ludloro,  109  Ind.  199;  Culbert- 
son  v.  Munson,  104  Ind.  451 ;  Watkins  v.  Winings,  102  Ind. 
330;  Peckham  v.  Millikan,  99  Ind.  352. 

Our  cases  uniformly  hold  that  if  the  taxpayer  has  personal 
property,  a  sale  of  his  real  estate  is  ineffectual  to  convey  title. 
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but  is  effectual  to  transfer  the  lien  of  the  State.  Schrodt  v. 
Deputy,  88  Ind.  90 ;  Jenkins  v.  Rice,  84  Ind.  342 ;  Sloan  v. 
Sewett,  81  Ind.  180;  Parker  v.  Goddard,  81  Ind.  294;  Ore- 
celiuB  V.  Mann,  84  Ind.  147 ;  Lawson  v.  Hilgenberg,  77  Ind. 
221 ;  Bender  v.  Stewart,  75  Ind.  88;  Hosbrook  v.  Schooley, 
74  Ind.  51 ;  Flinn  v.  Parsons,  60  Ind.  573;  Ward  v.  Mont- 
ffomery,  57  Ind.  276. 

These  cases  proceed  upon  the  principle  that  such  a  sale  is 
not  a  void  one,  for,  to  aver  the  contrary,  involves  the  contra- 
diction of  affirming  that  a  thing  which  has  no  effect  has  some 
effect.  If  the  sale  is  void,  no  rights  can  possibly  be  con- 
veyed by  it,  for,  as  the  books  say, ''  if  a  thing  is  void  it  is  as 
if  it  never  existed."  These  cases,  therefore,  necessarily  lead 
to  the  conclusion,  that  a  sale  of  sufficient  efficacy  to  carry  a 
lien  is  not  void,  and,  if  not  void,  the  purchaser  must  enforce 
his  lien,  and  can  not  get  back  his  money  from  the  county. 

It  has  often  been  held,  that  an  insufficient  description  of 
the  land  will  defeat  the  title,  but  will  not  defeat  the  lien.  The 
lien  will  hold  if  the  purchaser  can  show  what  property  was 
intended  to  be  taxed,  but  the  title  will  not  pass  if  the  descrip- 
tion is  defective.  Ludlow  V.  Ludlow,  supra;  Cooper  v.  Jaxihr 
son,  99  Ind.  566;  Reed  v.  Earhart,  88  Ind.  159;  F(yrd  v. 
Kolb,  84  Ind.  198 ;  Sloan  v.  Sewdl,  supra;  Cooper  v.  Jojok-- 
son,  71  Ind.  244. 

The  principle  necessarily  involved  and  impliedly  decided 
in  these  cases  is  the  same  as  in  the  others  cited,  namely,  where 
the  lien  is  transferred  the  sale  is  not  void  within  the  mean- 
ing of  the  statute.  The  same  principle  is  also  involved  in 
those  cases  which  decide  that  omissions  or  errors  of  the  offi- 
cers may  operate  to  avoid  the  sale,  but  not  to  a  greater  ex- 
tent than  to  prevent  the  acquisition  of  title.  Peckham  v. 
Millikan,  supra. 

It  is  illustrated  in  the  most  emphatic  manner  by  the  cases 
holding  that  a  private  sale  of  land  for  taxes  will  transfer  the 
lien  although  it  is  ineffectual  to  convey  title.  McWhinney 
T.  City  of  Indianapolis,  supra  ;  Peckham  v.  Millikan,  supra. 
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One  of  the  best  known  rules  of  pleading  is,  that  mere  re- 
citals and  conclusions  are  not  of  controlling  force.  Whether 
a  pleading  is,  or  is  not,  sufficient,  depends  upon  the  substan- 
tive &cts,  and  not  upon  the  conclusions  or  recitals  of  the 
pleader.  General  statements  are  always  controlled  by  the 
specific  facts  stated  in  the  pleading.  Ragsdaie  v.  Mitchell,  97 
Ind.  458 ;  Richardson  v.  Snider,  72  Ind.  425  (37  Am.  R. 
168)  ;  Reynolds  v.  Oopeland,  71  Ind.  422;  State  v.  Wemel, 
77  Ind.  428,  mde  auth.  p.  430 ;  Jackson  School  I^.  v.  Far- 
low,  75  Ind.  118. 

The  general  conclusions  and  recitals  which  abound  in  the 
complaint  are,  therefore,  without  force,  and  the  sufficiency 
of  the  pleading  must  be  determined  upon  the  facts  stated. 

Pleadings  are  to  be  liberally  construed  so  far  as  concerns 
matters  of  form,  but  this  rule  does  not  dispense  with  the 
necessity  of  pleading,  and  properly  pleading,  the  facts  which 
constitute  the  cause  of  action.  Where  the  pleading  in  its 
statement  of  facts  is  ambiguous  or  defective,  it  will  be  con- 
strued most  strongly  against  the  pleader.  Pond  v.  Sweetser, 
85  Ind.  144. 

In  Qark  v.  Dillim,  97  N.  Y.  370,  it  was  said :  "  It  was 
formerly  the  settled  rule  to  construe  doubtful  pleadings  most 
strongly  against  the  pleader,  but  this  rule  has  been  so  far 
modified  by  the  code  as  now  to  require  them  to  be  liberally 
construed  with  a  view  to  substantial  justice  between  the  par- 
ties. This  modification  has,  however,  been  held  to  extend 
only  to  matters  of  form  and  not  to  apply  to  the  fundamental 
requisites  of  a  cause  of  action.  {Spear  v.  Downing,  34  Barb. 
522 ;  Ouger  v.  Hudson  River  R.  R.  Co.,  12  N.  Y.  190 ;  Bunge 
V.  Koop,  48  N.  Y.  225.)  A  construction  of  doubtful  or  un- 
certain allegations  in  a  pleading,  which  enables  a  party  by 
thus  pleading  to  throw  upon  his  adversary  the  hazard  of  cor- 
rectly interpreting  their  meaning,  is  no  more  allowable  now 
than  formerly ;  and  when  a  pleading  is  susceptible  of  two 
meanings,  that  shall  be  taken  which  is  most  unfavorable  to 
the  pleader.     Bates  v.  Rosekrans,  23  How.  Pr.  98." 
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Applying  these  rales  to  the  pleading  before  as,  it  becomes 
apparent  that  the  only  statements  which,  even  remotely,  tend 
to  show  a  caase  of  action  entitling  the  relator  to  recover,  are 
those  concerning  the  description  of  the  property.  The  ques- 
tion is,  whether  these  statements  show  that  there  was  no  such 
description  as  enabled  the  purchaser  to  acquire  and  enforce 
a  lien  ? 

It  is  important  to  keep  in  mind  the  fact  that  the  complaint 
does  not  allege  that  the  land  was  not  fully  and  correctly  dc- 
scribed  on  the  tax  duplicate.  It  is,  indeed,  conceded  that  it 
was  there  properly  described,  for  the  statement  of  the  pleader 
is,  *'  that  the  auditor  did  not  publish  a  delinquent  list  con- 
taining a  description  of  the  lands  as  delinquent,  describing 
the  same  in  such  list  as  they  are  described  in  the  tax  dupli- 
cate." The  complaint  is,  not  that,  the  land  was  not  suffi- 
ciently described  on  the  duplicate,  but  that  it  was  not  suf- 
ficiently described  in  the  delinquent  list  and  certificate  of 
sale.  This  does  not  show  that  the  State  did  not  acquire  a 
lien,  nor  does  it  show  that  the  lien  was  not  transferred  to  the 
purchaser. 

The  lien  of  the  State  does  not  depend  upon  the  descrip- 
tion in  the  delinquent  list,  or  upon  that  in  the  certificate ;  it 
attaches  long  before  there  can  be  either  a  delinquent  list  or 
a  certificate.  As  the  lien  is  antecedent  to  the  delinquent  list 
and  the  certificate,  it  can  not  be  possible  that  the  description 
in  either  can  impair  its  validity.  An  insufficient  description 
in  that  list,  or  in  the  certificate,  may  defeat  title,  but  it  caa 
not  destroy  the  lien,  for  the  lien  is  not  dependent  upon  them. 
If  the  description  in  the  duplicate  is  sufficient,  there  is  un- 
doubtedly a  lien,  and  if  a  lien,  the  purchase  and  payment  of 
the  purchase-money  carry  it  to  the  purchaser.  Where  the 
purchaser  secures  a  lien  capable  of  enforcement,  he  must  pro- 
ceed against  the  property,  and  can  not  compel  the  county  to 
refund  the  money  paid  by  him. 

The  judgment  is  affirmed. 

Filed  March  17, 1887;  petition  for  a  rehearing  overruled  May  12, 1887. 
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No.  12,780.  i?o_i«5 

The  Masonic  Mutual  Benefit  Society  of  Indiana 
V.  Burkhart. 

Life  Issvraixc^.^ Mutual  BerwjU  Aasociation, — Subditution  cf  Beneficiai-y.— 
A  designated  beneficiary,  in  a  certificate  of  membership,  issued  by  a 
society  organized  under  the  statutes  of  this  State,  for  charitable  pur* 
poses,  or  for  the  mutual  benefit  of  its  members,  may  be  changed,  and 
another  beneficiary  substituted  under  the  rules  and  regulations  of  the 
society. 

Saxe. — Certificate  of  Memberihip^ — Interest  of  Ben^iary  Thei-ein. — A  benefi- 
ciary named  in  such  certificate  acquires  no  vested  right  to  the  benefits 
which  are  to  accrue  upon  the  death  of  a  member,  until  such  death  occurs, 
and  the  member  to  whom  the  certificate  is  issued  may  exercise  the  power 
of  appointment  with  only  such  restrictions  as  are  imposed  by  the  organic 
law,  or  the  rules  and  regulations  of  such  society. 

From  the  Marion  Superior  Court. 
S.  J.  Peelle  and  W.  L.  Taylor,  for  appellant. 
S.  M,  Shepardf  C.  Martindale,  J.  F,  Applewhite  and  R,  A. 
ApplewhitCy  for  appellee. 

Mitchell,  J. — This  suit  was  brought  by  Mary  Burk- 
hart to  recover  on  a  certificate  of  membership  issued  by  the 
Masonic  Mutual  Benefit  Society  of  Indiana,  to  Michael  Burk- 
hart. 

It  appears  from  the  averments  in  the  complaint,  that  the 
society  is  a  domestic  corporation,  organized  under  the  laws 
of  this  State.  It  is  described  as  a  charitable  organization,  for 
the  mutual  benefit  of  its  members.  A  copy  of  the  certificate 
is  set  out  in  the  complaint.  The  certificate  shows  that  the 
benefits  to  accrue  from  the  membership  thereby  created  were 
to  be  payable  to  Mary  Burkhart,  wife  of  Michael  Burkhart, 
or  to  the  legal  representatives  of  the  latter. 

The  complaint  avers,  that  on  the  21st  day  of  February, 
1883,  by  an  arrangement  between  Michael  Burkhart  and  the 
society,  the  original  certificate  was  cancelled  and  surrendered 
up,  and  a  new  certificate  taken  in  its  stead.  Under  the  sub- 
stituted certificate,  the  benefits  were  to  become  payable  to 
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Michael  Burkhart,  Jr.,  a  son  of  Michael  Burkhart,  the  in- 
sured. 

It  is  alleged  that  the  cancellation  of  the  original,  and  the 
substitution  of  the  new  certificate  in  its  stead,  were  both 
without  the  knowledge  or  consent  of  the  plaintiff.  Payment 
of  all  dues  is  alleged,  and  it  is  averred  that  Michael  Burk- 
hart died  a  member  of  the  society.  It  is  further  alleged  that 
an  assessment  according  to  the  terms  of  the  certificate  and 
the  rules  of  the  society  at  the  time  of  the  death  of  Michael 
Burkhart,  would  have  produced  twenty-five  hundred  dollars, 
and  that  that  amount  was  paid  over  to  Michael  Burkhart, 
Jr.,  on  the  substituted  certificate,  without  the  plaintiff's 
knowledge  or  consent.  Judgment  is  demanded  for  the  sum 
so  paid. 

The  question  is,  do  the  facts  set  forth  in  the  complaint 
constitute  a  cause  of  action  ? 

On  behalf  of  the  appellant,  it  is  argued,  in  effect,  that  a 
designated  beneficiary  in  a  certificate  of  membership  of  a 
society  organized  for  charitable  purposes,  or  for  the  mutual 
benefit  of  its  members,  may  be  changed,  subject  to  the  or- 
ganic law  and  the  regulations  of  the  society,  and  that,  as  it 
appears  from  the  averments  in  the  complaint  that  a  change 
was  actually  made  by  the  society  and  the  member  to  whom 
the  certificate  sued  on  was  issued,  it  must  be  presumed  that 
the  change  was  made  in  consonance  with  the  duly  adopted 
rules  and  regulations  of  the  society,  and  the  law  then  in 
force. 

That  beneficiaries  may  be  changed  in  cases  of  policies  or 
certificates  of  membership  issued  by  societies  such  as  the  one 
here  concerned,  is  settled  by  the  decisions,  as  well  as  by  stat- 
ute, in  this  State.  Section  3850,  R.  S.  1881 ;  Presbjfterian 
Mut,  Asa,  Fund  v.  Allen,  106  Ind.  593,  and  cases  cited;  Gentry 
V.  Supreme  Lodge,  etc.,  20  Cent.  L.  J.  393;  Hellenberg  v. 
Diet.  No.  One  of  I.  0.  B.  B.,  94  N.  Y.  580 ;  DuwiU  v.  Oood- 
son,  79  Ky.  224 ;  Eastman  v.  Provident,  etc.,  Asf?n,  20  Cent. 
L.  J,  266. 


NOVEMBER  TERM,  1886.  191 

The  Masonic  Mutual  Benefit  Society  of  Indiana  r.  Burkhart. 

In  this  respect  the  rules  governing  policies  issued  by  ordi- 
nary insurance  companies  are  not  controlling,  when  applied 
to  certificates  of  membership  in  an  association  such  as  that 
here  involved.  By  becoming  a  member  of  such  a  society 
the  holder  of  the  certificate  acquires  the  power  of  appoint- 
ment, in  respect  to  the  fund  to  be  accumulated  and  paid  at 
his  death.  Compliance  by  the  member,  with  the  conditions 
of  membership,  entitles  the  beneficiary  appointed  to  receive 
the  benefits  provided  by  the  certificate  and  rules  of  the  so- 
ciety. This  power  of  appointment  is  to  be  exercised  in  con- 
formity with  the  rules  and  regulations  of  the  association,  and 
the  law  under  which  it  has  its  existence.  The  rights  and 
liabilities  of  the  members  are  fixed  by  such  rules  and  regu- 
lations as  enter  into  the  constitution  of  the  company,  as  pro- 
visions of  its  charter  and  by-laws — such  rules  as  become  part 
of  the  law  governing  the  association. 

In  the  act  of  March  2d,  1877,  in  relation  to  beneficiary 
societies,  it  is  provided,  among  other  things,  that  "All  such 
benefits,  claims,  or  interests,  made  for  the  benefit  and  protec- 
tion of  the  wife,  child  or  children,  or  dependents  of  parties 
so  insured,  or  members  of  such  society  so  organized  and  in- 
corporated, shall  be  for  the  sole  use  and  benefit  of  the  parties 
named  as  beneficiaries  or  payees  in  the  policy  or  certificate 
of  membership  issued  by  such  society.^'  Section  3848,  R.  S. 
1881. 

Section  3850  enacts,  substantially,  that  such  certificates  of 
membership  shall  be  regarded  as  a  contract  between  the  mem- 
ber and  the  society,  and  authorizes  the  association  to  change 
the  name  of  the  beneficiary  named  in  such  certificate  on  such 
terms  and  conditions  as  may  be  agreed  to  by  the  parties  to 
the  contract. 

Upon  the  enactment  of  this  statute  its  provisions  became 
part  of  the  charter  or  constitution  of  the  company.  Thence- 
forth all  concerned  were  bound  to  take  notice  that  a  change 
in  the  name  of  a  beneficiary,  in  a  certificate  issued  by  an  as- 
sociation such  as  the  appellant^  might  be  made  by  the  asso- 
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ciation  and  the  member,  upon  such  terms  and  conditions  as 
might  be  agreed  upon. 

The  complaint  avers  that  Michael  Burkhart  procured  the 
society  in  which  he  held  a  certificate  of  membership,  to  change 
the  name  of  the  beneficiary  from  Mary  Burkhart  to  Michael 
Burkhart,  Jr.,  on  the  21st  day  of  February,  1883.  There- 
upon the  certificate  sued  on  was  cancelled  and  surrendered  up. 
This  was  in  strict  accord  with  the  power  conferred  upon  the 
society  and  the  member  by  the  statute  above  referred  to. 

The  general  rule  applicable  to  beneficiary  or  charitable  as- 
sociations is,  that  the  beneficiary  acquires  no  vested  right  to 
the  benefits  which  are  to  accrue  upon  the  death  of  a  member, 
until  the  death  of  the  member  occurs. 

During  his  lifetime  the  member  may  therefore  exercise 
the  power  of  appointment,  without  other  limits  or  restric- 
tions except  such  as  are  imposed  by  the  organic  law,  or 
by  the  rules  and  regulations  of  the  society,  duly  adopted  in  com- 
pliance therewith.  Splawn  v.  Chew,  60  Texas,  532;  Ex- 
preasmen^s  Aid  Society  v.  Lewis,  9  Mo.  App.  412  ;  Ballou  v. 
Gile,  50  Wis.  614;  Dietrich  v.  Madison  Relief  Association, 
45  Wis.  79;  Richmond  v.  Johnson,  28  Minn.  447  ;  Eastman 
V.  Provident,  etc.,  Ass'n,  20  Cent.  L.  J.  266 ;  Gentry  v.  Sur- 
preme  Lodge,  etc,  20  Cent.  L.  J.  393. 

The  essential  difference  between  a  certificate  of  member- 
ship in  a  beneficiary  association  and  an  ordinary  life  policy 
is,  that  in  the  latter  the  rights  of  the  beneficiary  are  fixed  by 
the  terms  of  the  policy,  while  in  the  former  they  depend  upon 
the  certificate  and  the  rights  of  the  member  under  the  con- 
stitution and  by-laws  of  the  society. 

In  the  one  case,  the  rights  of  the  beneficiary  are  fixed  and 
vested  from  the  moment  the  policy  takes  effect.  In  the  other, 
they  are  subject  to  such  changes  as  the  law  of  the  association 
authorizes  the  society  and  the  member  to  make,  or  rather 
such  as  are  not  either  expressly  or  impliedly  forbidden  therein. 
All  that  a  beneficiary  has  during  the  lifetime  of  the  member, 
owing  to  his  right  of  revocation,  is  a  mere  expectancy,  de- 
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pepdent  upon  the  will  and  pleasure  of  the  holder  of  the  cer- 
tificate. This  expectancy  is  notproj)erty.  Durian  v.  Central 
Verein^  etc.,  7  Daly,  168;  Tennessee  Lodge  v.  Ladd,  5  Lea, 
716;  Swift  V.  Railway,  etc.,  Benefit  Ass'n,  96  III.  309. 

The  act  of  1877,  which  became  part  of  the  fundamental 
law  of  the  society,  imposed  no  limit,  and  impliedly  forbade 
the  imposition  of  any.  restrictions  upon  the  choice  which  the 
member  or  certificate  holder  might  make,  except  that  the 
change  of  beneficiaries  should  be  upon  such  terms  and  con- 
ditions as  the  member  and  the  association  should  agree  to. 

The  complaint  ayers  that  a  change  was  agreed  upon.  It 
is  assumed,  however,  because  the  change  was  agreed  to  and 
made  without  the  original  appointee's  consent,  that  it  did  not 
affect  her  right  to  recover.  This  assumption  is  erroneous. 
The  law  did  not  require  her  consent.  As  she  had  no  vested 
interest  in  the  fund  to  be  accumulated  and  paid  upon  the 
death  of  her  husband,  nothing  but  a  mere  expectancy,  the 
law  affected  certificates  issued  before  it  took  effect  the  same 
as  those  subsequently  issued.  Having  seen  that  the  law  in 
force  at  the  time  the  change  was  made  expressly  authorized 
the  change  to  be  made,  we  must  presume  that  the  change  was 
made  in  the  manner  provided  by  law,  and  by  the  rules  and 
regulations  of  the  society  made  conformably  therewith.  Pres- 
byterian  Mut.  Asa.  Fund  v.  Allen,  supra ;  American  Legion 
of  Honor  v.  Perry,  140  Mass.  580. 

If  any  rule  or  regulation  of  the  society,  which  it  had  the 
power  under  the  law  to  adopt,  in  respect  to  the  terms  and 
conditions  of  such  change,  has  been  violated  in  making  the 
change,  it  became  necessary  for  the  plaintiff,  suing  on  a 
changed  certificate,  to  aver  and  prove  the  fact. 

The  demurrer  to  the  complaint  should  have  been  sustained. 

Judgment  reversed,  with  costs. 

HowK,  J.,  did  not  participate  in  the  consideration  of  this 
"Case. 

Filed  Jan.  26, 1887. 

Vol.  110.— 13 


194  SUPREME  COURT  OF  INDIANA, 

The  Masonic  Mutual  Benefit  Society  of  Indiana  v.  Burkhart. 

On  Petition  for  a  Rehearing. 

Mitchell,  J. — In  support  of  the  petition  for  a  rehearing 
it  is  contended  that  the  right  of  a  member  of  a  charitable  as- 
sociation to  change  the  beneficiary  designated  in  his  certifi- 
cate of  membership,  is  derived  from  the  constitution,  or  the 
rules  and  regulations,  of  the  society  of  which  he  is  a  mem- 
ber, and  that  unless  the  right  to  change  is  reserved  in  the 
constitution  or  by-laws  of  the  society,  or  in  the  certificate  of 
membership,  such  right  does  not  exist.  Hence,  it  is  argued, 
that  because  it  does  not  appear  in  the  complaint  in  this  case, 
that  such  a.  right  was  so  reserved,  Mr^  Burkhart  took  a 
vested  interest  in  the  certificate  of  membership,  which  was 
not,  and  could  not  be,  affected  by  the  act  of  1877,  referred 
to  in  the  opinion. 

Our  conclusion  then  was,  and  to  that  conclusion  we  still 
adhere,  that  unless  the  constitution  or  by-laws  of  the  society, 
either  expressly  or  by  necessary  implication,  denied  or  re- 
stricted the  privilege  of  the  association  and  the  member  to 
agree  upon  a  change  in  the  name  of  the  beneficiary,  such 
right  existed  and  could  be  exercised.  The  right  to  change 
the  contract  by  the  mutual  agreement  of  the  parties  is  not 
derived  from  the  charter  and  by-laws,  but  may  be  either  di- 
rectly or  impliedly  limited  thereby.  Unless  the  power  to 
change  is  thus  limited,  the  beneficiary  named  in  a  certificate 
of  membership  has  no  vested  interest  in  the  fund  prior  to 
the  death  of  the  member.  If,  at  the  time  the  contract  of 
membership  involved  in  the  case  under  consideration  was 
made,  the  charter  or  by-laws  were  such  as  to  prohibit  a  change 
in  the  beneficiary  designated  in  the  certificate,  then  Mrs. 
Burkhart  took  a  vested  interest,  and  the  act  of  1877  did  not 
affect  her  rights,  or  authorize  a  change  without  her  consent. 
If  there  was  no  prohibition  against  a  change,  in  the  consti- 
tution of  the  association,  then  the  act  referred  to  had  no  effect 
upon  the  transaction  one  way  or  the  other. 

That  act  declares  that  certificates  of  membership  in  char- 
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itable  associations  shall  be  regarded  as  contracts  between  the 
members  and  the  associatioh.  Such  certificates  were  contracts 
between  the  members  and  the  society  before  precisely  as  they 
were  after  the  act.  The  statute  was  merely  declaratory  of 
what  the  law  was  in  that  respect  from  the  beginning.  Prior 
to  the  statute,  it  was  competent,  however,  for  a  charitable  as- 
sociation in  its  constitution  and  by-laws  to  limit  or  prohibit 
the  right  to  make  changes  in  the  names  of  beneficiaries  after 
they  had  once  been  designated  as  such.  Since  the  statute 
went  into  effect,  and  became  incorporated  into  the  constitu- 
tion of  such  societies,  no  limitation  or  restriction,  repugnant 
to  its  terms,  can  be  imposed  upon  the  society  and  its  mem- 
bers by  any  regulation  of  the  association.  \ 

The  effect  of  the  statute  was  simply  to  take  away  the  power 
of  such  associations,  by  any  regulation,  to  impose  restrictions 
upon  the  rights  of  the  parties  to  the  contract,  or  to  prevent 
them  from  making  any  changes  in  respect  to  beneficiaries 
which  they  might  afterwards  agree  upon. 

The  petition  for  a  rehearing  is  overruled. 

ZoLLARS,  J.,  dissents. 

Filed  April  7, 1887. 


No.  12,461. 
HoLMAN  V.  Dukes  et  al. 

BnopPEL. — Bead  Estate. — Conveyance. — Bepresentaiion  of  Interest. — A  widow 
who  sells  and  conveys  a  life-estate,  representing  that  to  be  all  her  in- 
terest, is  not  thereby  estopped  to  assert,  as  against  her  grantee,  a  title  in 
lee,  held  at  the  time  of  the  conveyance  as  heir  of  a  deceased  child. 

From  the  Miami  Circuit  Court. 

W,  E.  Mowbrdiy^  J.  H.  Larimer  and  C,  R.  Pence,  for  appel- 
lant. 

H.  J.  Shirk,  J.  Mitchell,  L.  Walker  and  W.  B.  MoClintic, 
for  appellees. 
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Elliott,  C.  J. — The  appellant  instituted  this  suit  to  secure 
partition  of  land  of  which  her  husband,  Solomon  Holman, 
died  the  owner  in  August,  1852,  leaving  surviving  him  the 
appellant  and  seven  children.  One  of  the  children,  George 
E.,  died  February  16th,  1853,  and  it  is  the  interest  which 
descended  to  the  appellant  as  his  heir  that  she  now  claims. 

The  answer  of  Aaron  N.  Dukes  alleges,  that,  on  the  29th 
day  of  January,  1869,  the  appellant  conveyed  to  him  her  in- 
terest in  the  land,  and  that  the  deed  contained,  among  others, 
these  provisions :  Mary  E.  Holman  "  doth  hereby  grant,  bar- 
gain, sell  and  convey,  to  the  said  Aaron  N.  Dukes,  all  her 
right,  title  and  interest,  the  same  being  a  life-estate  in  the 
undivided  one-third  "  part  of  the  land.  "  The  said  grantor, 
her  heirs  and  assigns  hereby  covenanting  with  the  grantee, 
his  heirs  and  assigns,  that  the  right,  title  and  interest  in  and 
to  said  premises  herein  conveyed  is  clear,  free  and  unen- 
cumbered, and  that  she  is  lawfully  seized  of  the  premises 
aforesaid  as  of  a  sure  and  perfect  life-estate  of  inheritance, 
and  that  she  will  warrant  and  defend  the  same  against  all 
claims  whatsoever." 

It  is  also  alleged  that  Dukes  purchased  without  any  knowl- 
edge that  there  had  ever  been  a  child  named  George  E.  Hol- 
man ;  that  he  platted  the  land  purchased  into  town  lots ;  that 
he  made  permanent  improvements  on  the  lots;  that  he  paid 
the  full  purchase-price  of  the  land ;  that  he  bought  and  paid 
for  the  interest  of  all  the  other  children,  and  that,  with  full 
knowledge  of  the  death  of  her  son  George  E.,  she  falsely  rep- 
resented that  she  only  held  a  dower  interest  in  the  land. 

We  think  that  the  trial  court  erred  in  overruling  a  de- 
murrer to  this  answer.  All  the  interest  that  Mrs.  Holman 
assumed  to  convey,  and  all  that  she  did  convey,  was  her  in- 
terest in  dower  as  widow  of  Solomon  Holman.  It  is  not 
shown  that  she  represented  that  she  had  any  hther  interest, 
and  it  is  not  possible  that  she  could  have  been  guilty  of  a 
wrong  in  conveying  all  the  interest  that  she  represented  her- 
self to  be  the  owner  of.     If  the  appellee  contracted  with  her 
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for  a  life  interest,  and  got  what  he  contracted  for,  he  has  no 
cause  for  complaint  against  her.  He  may  have  a  cause  of 
action  against  the  children  who  assumed  to  convey  more  than 
they  owned,  but  he  can  not  defeat  the  plaintiff  for  that  rea- 
son. As  he  received  the  interest  he  bargained  for,  he  can  not 
insist  that,  as  she  did  not  convey  all  her  interest,  she  is  estop- 
ped. Where  a  party  bargains  for  a  life-estate  in  land,  and 
gets  it,  he  can  not  complain  that  his  grantor  did  not  convey 
some  other  interest  she  had  in  the  land. 

Judgment  reversed. 

Filed  Feb.  26, 1887 ;  petition  for  a  rehearing  overruled  May  11, 1887. 
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Bennett  et  al.  v.  Mattingly. 

Marbied  Woman. — Disability,— Under  the  statutes  of  1881,  coverture  is 
Dot  a  legal  disabilltj,  except  in  certain  special  cases. 

Same. — Covei-ture  a  Penontd  Defence, — Coverture  is  a  personal  defence,  and 
can  not  be  pleaded  by  a  third  party  for  his  own  benefit. 

Same. — Mortgage. — Contract  of  Suretyahlp, — Husband  and  Wife, —  Tenants  by 
EhUireties.— Section  5119,  R.  S.  1C81,  providing  that  a  contract  of  surety- 
ship executed  by  a  married  woman  shall  be  void  as  to  her,  is  for  her  pro- 
tection alone,  and  can  not  be  invoked  by  a  purchaser  to  defeat  a  mortgage 
executed  by  his  grantors,  a  husband  and  wife,  oh  land  held  as  tenants 
by  entireties,  to  secure  a  debt  of  the  husband.  Dodge  v.  Kinzy^  101  Ind. 
102,  distinguished. 

Parties. — Foreclosure  of  Mortgage. —  When  MoHgagor  not  Necessary  Ptirty, — 
Where  a  mortgagor  has  conveyed  the  mortgaged  property,  he  is  not  a 
necessary  party  to  a  suit  for  foreclosure,  in  which  no  personal  judgment 
against  him  is  demanded. 

Same. —  When  New  Party  Should  not  be  Made, — A  new  party  defendant  ought 
not  to  be  made  merely  to  settle  a  matter  between  him  and  the  original 

defendant,  in  which  the  plaintiff  has  no  interest. 

f 

From  the  Marshall  Circuit  Court. 
A,  C.  Caproii,  for  appellants. 
C  B,  Tibbetta,  for  appellee. 
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NiBLACK,  J.— On  the  28th  day  of  October,  1881,  Scott 
Dingman  and  Matilda  H.  Dingman,  his  wife,  were  the  owners 
by  entireties  of  lot  No.  five  (5)  in  what  is  known  as  East 
Plymouth,  in  the  city  of  Plymouth,  in  this  State.  On  that 
day  they  jointly  executed  to  Charles  T.  Mattingly,  the  ap- 
pellee in  this  appeal,  two  promissory  notes  for  $300  each, 
payable  in  one  and  two  years  respectively,  with  eight  per 
cent,  interest  from  date,  to  secure  the  payment  of  what  pur- 
ported to  be  a  loan  to  them  of  the  sum  of  $600,  and,  on  the 
same  day,  to  further  secure  the  payment  of  said  sums  of 
money,  they,  the  said  Scott  Dingman  and  wife,  conveyed  to 
the  said  Charles  T.  Mattingly,  as,  and  in  the  form  of,  a  mort- 
gage, the  lot  above  described.  This  mortgage  was  recorded 
within  the  time  limited  by  the  statute. 

On  the  30th  day  of  January,  1885,  the  said  Scott  Ding- 
man and  wife,  upon  what  was  claimed  t6  be  a  full  consider- 
ation paid  to  them,  sold  and  by  warranty  deed  conveyed  the 
lot  so  mortgaged  to  Joseph  H.  Bennett  and  Joseph  Collins, 
the  appellants  herein. 

On  the  14th  day  of  February,  1885,  Mattingly  commenced 
this  suit  against  Bennett  and  Collins  to  foreclose  the  mort- 
gage executed  to  him  as  above  stated.  In  his  complaint 
Mattingly  requested  only  a  finding  of  the  amount  due  upon 
tlic  notes,  and  a  decree  for  the  sale  of  the  mortgaged  prop- 
erty to  pay  the  amount  which  might  be  found  to  be  so  due. 

Bennett  and  Collins  demurred  to  the  complaint : 

First    For  want  of  sufficient  facts. 

Secondly.  For  defect  of  parties  in  failing  to  make  Ding- 
man and  wife  parties  defendants. 

But  their  demurrer  was  overruled.  They  then  filed  a  pe- 
tition, alleging,  amongst  other  things,  that  Dingman  and  wife 
had  an  interest  in  the  subject-matter  of  the  action,  by  reason 
of  having  conveyed  to  them,  the  said  Bennett  and  Collins, 
the  mortgaged  lands  by  warranty  deed ;  that  the  notes  and 
mortgage  sued  on  were  void  as  to  Mrs.  Dingman,  and  that 
hence  she  had  a  good  defence  to  the  action  ;  that  the  mort- 
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^age  being  void  as  to  Mrs.  Dingraan,  it  was,  under  the  cir- 
cumstanceS;  void  as  to  Dingmau^  and  that,  in  consequence^  he^ 
in  like  manner,  had  a  good  defence,  and  praying  that  Ding- 
man  and  wife  might  be  made  co-parties  defendant.  The 
-circuit  court,  nevertheless,  overruled  the  prayer  of  the  peti- 
tion, and  exceptions  were  reserved. 

Bennett  and  Collins  then  answered  in  two  paragraphs : 

First.    In  denial. 

Second.  That  Mrs.  Dingman  was,  at  the  time  of  the  exe- 
cution of  the  notes  and  mortgage,  and  still  was,  the  wifi  of 
the  said  Scott  I^ingman,  which  Mattingly  well  knew;  that 
the  said  Scott  Dingman  caused  the  notes  and  mortgage  to  be 
executed  to  secure  the  payment  of  money  borrowed  by  him, 
and  for  no  other  consideration  ;  that  Mrs.  Dingman  executed 
the  notes  and  mortgage  only  as  surety  for  the  said  Scott  Ding- 
man,  then  so  being  her  husband,  which  Mattingly,  also,  well 
knew. 

A  demurrer  was  sustained  to  this  second  paragraph  of  the 
:answer,  and  the  circuit  court  made  a  finding  of  the  amount 
due  upon  the  notes,  and  decreed  a  foreclosure  of  the  mort- 
gage and  a  sale  of  the  mortgaged  property. 

An  argument  is  submitted  against  the  sufficiency  of  the 
complaint  upon  demurrer,  upon  the  ground  that  it  showed 
Mrs.  Dingraan  to  have  been  a  married  woman  at  the  time  she 
i^xecuted  the  notes  and  mortgage,  and  did  not  aver  a  state  of 
facts  creating  a  liability  on  her  part,  notwithstanding  the  dis- 
abilities imposed  by  her  coverture. 

This  would,  at  one  time,  have  been  a  valid  objection  to  the 
complaint,  but  the  law  in  that  respect  has  been  materially 
-changed  by  the  Revised  Statutes  of  1881.  Coverture  is  no 
longer  a  legal  disability  in  this  State  except  in  some  special 
cases,  and,  hence,  ui)on  the  facts  averred,  no  disability  on  the 
part  of  Mrs.  Dingman  could  have  been  fairly  presumed. 
Rosa  v.  Prather,  103  Ind.  191.  The  complaint  was,  conse- 
quently, sufficient  upon  demurrer. 

It  is  claimed  that  upon  the  facts  disclosed  by  the  complaint 
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and  the  petition  of  Bennett  and  Collins,  Dingman  and  wife 
were  necessary  parties  to  a  complete  determination  of  all  the 
.  matters  in  controversy  in  this  suit,  and  that,  for  that  reason, 
the  circuit  court  erred  in  refusing  to  allow  them  to  be  made 
parties  in  accordance  with  the  prayer  of  the  petition,  citing 
E.  S.  1881,  section  272. 

It  is  a  well  settled  rule  of  practice,  that  where  a  mortgagor 
has  conveyed  away  his  equity  of  redemption  in  the  mortgaged 
lands,  he  is  not  a  necessary  party  to  a  suit  to  foreclose  the 
mortgage  where  no  personal  judgment  is  demanded  against 
hifti.  Shaw  V.  Hoadleyy  8  Blackf.  165 ;  Davis  v.  Hardy,  76- 
Ind.  272;  Petry  v.  Ambrosher,  100  Ind.  510. 

It  is  also  a  well  accepted  rule  of  practice,  that  a  new  party 
defendant  ought  not  to  be  made  merely  for  the  purpose  of 
settling  some  matter  between  him  and  the  original  defendant, 
in  which  the  plaintiff  has  no  interest.  Frear  v.  Bryan,  12 
Ind.  343 ;  Scobey  v.  Finton,  39  Ind.  275. 

In  view  of  these  rules  of  practice,  the  circuit  court  did  not 
err  in  not  permitting  Dingman  and  wife  to  be  made  co-parties 
defendant. 

Section  5119,  R.  S.  1881,  provides  that  "A  married  woman 
shall  not  enter  into  any  contract  of  suretyship,  whether  as 
indorser,  guarantor,  or  in  any  other  manner;  and  such  con- 
tract, as  to  her,  shall  be  void." 

This  section  imposes,  jjro  tantOy  a  disability  upon  a  married 
woman,  and  enables  her  to  plead  her  coverture  as  a  defence 
to  an  action  on  a  contract  of  suretyship  entered  into  in  con- 
travention of  its  provisions.  But  it  does  not  follow  that  such 
a  defence  is  one  of  which  third  persons  may  collaterally  avail 
themselves.  It  is  a  general  rule  that  coverture,  like  infancy, 
is  a  personal  defence,  and  hence  a  defence  which  third  parties 
can  not  make  for  their  own  benefit.  1  Wait  Actions  and  De- 
fences, 158;  jEtna  Ins,  Co,  v.  Baker,  71  Ind.  102. 

The  alleged  suretyship  of  Mrs,  Dingman,  set  up  in  the 
second  paragraph  of  the  answer  in  this  cause,  was  pleaded  as 
a  defence  to  a  lien  against  the  mortgaged  land  in  which  Ben- 
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nett  and  Collins  had  become  the  owners  of  the  equity  of  re- 
demption^ and  hence  was  pleaded  for  the  direct  benefit  of 
Bennett  and  Collins,  and  not,  in  legal  contemplation,  for  the 
benefit  of  Mrs.  Dingman.  Consequently,  the  general  rule,  last 
above  announced,  is  applicable  to  the  defence  of  coverture, 
set  up  in  this  case,  and  as  a  necessary  inference  the  demurrer 
to  the  second  paragraph  of  the  answer  was  properly  sus- 
tained. 

What  we  have  said  practically  disposes  of  all  the  questions 
reserved  upon  the  proceedings  below,  and  leads  to  the  affirm- 
ance of  the  judgment  appealed  from. 

The  judgment  is  affirmed  with  costs. 

Filed  Feb.  15, 1887. 

On  Petition  for  a  Kehearing. 

NiBLACK,  J. — It  was  held  by  this  court,  in  the  case  of 
Dodge  v.  Kinzyy  101  Ind.  102,  that,  where  a  husband  and 
wife  hold  land  as  tenants  by  entirety,  and  the  wife  unites  with 
the  husband  in  the  execution  of  a  mortgage  on  the  land  to 
secure  the  payment  of  the  husband's  debt,  such  a  mortgage  i& 
a  "contract  of  suretyship"  on  the  part  of  the  wife,  and  is 
void  as  to  her,  under  the  provisions  of  section  5119,  R.  S. 
1881,  herein  above  set  out,  and  that,  owing  to  thfe  peculiar 
nature  of  the  estate  by  which  it  is  held,  the  mortgage  would 
also,  in  such  an  event,  be  void  as  against  the  husband. 

It  is  claimed  that  the  conclusion,  heretofore  reached  in  this 
case,  is  utterly  inconsistent  with  the  doctrine  of  that  case,  as 
well  as  with  a  proper  and  further  construction  of  said  section 
5119,  as  applicable  to  the  facts  now  again  before  us.  This 
claim  is  based  upon  the  inference  that  whatever  is  prohibited 
is  void,  and  that,  as  a  mortgage  which  amounts  to  a  contract 
of  suretyship,  entered  into  by  the  wife,  is  prohibited,  such  a 
mortgage  is'void  for  want  of  power  in  the  wife  to  execute  it, 
and  that  as  there  is  no  power  in  her  to  execute  such  mort- 
gage, it  is  void  as  against  all  having  an  interest  in  the  mort- 
gaged property. 
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But  by  section  6117,  of  the  same  revision  of  our  statutes, 
a  married  woman  is  as  fully  empowered  to  mortgage  her  real 
estate,  with  the  concurrence  of  her  husband,  as  she  has  ever 
been  under  any  other  statute  of  the  State,  and  the  only  lim- 
itation on  her  power  in  that  respect  is  that  which  is  imposed 
by  section  5119,  which,  in  effect,  declares  that  where  a  mar- 
ried woman  executes  a  mortgage,  which  is,  in  its  essential 
qualities,  only  a  contract  of  suretyship,  it  is  void  as  to  her. 
Why  does  this  section  declare  that  a  contract  of  suretyship 
'entered  into  by  a  married  woman,  in  disregard  of  its  provi- 
sions, is  void  only  as  to  her,  if  a  broader  meaning  was  intended 
by  its  enactment  ? 

There  is  nothing  in  the  accompanying  sections,  which  re- 
quires us  to  give  this  declaration  a  broader  meaning  than  the 
words  fairly  imply.  Hence  we  have  construed,  and  continue 
to  construe,  the  provision  against  married  women  becoming 
sureties  as  intended  for  their  protection  alone.  All  provi- 
sions imposing  disabilities  and  in  derogation  of  equal  rights 
ought  to  be  strictly  construed. 

In  the  case  of  Dodge  v.  Kinzyy  supro,  it  was  the  wife  her- 
self, acting  in  conjunction  with  her  husband,  who  sought  to 
have  the  mortgage  set  aside.  In  the  present  case,  it  is  sub- 
sequent purchasers  of  the  mortgaged  property,  with  notice, 
who  are  seeking  to  have  the  mortgage  annulled.  The  essen- 
tial distinction  between  the  two  cases  is,  therefore,  too  obvi- 
ous to  require  further  illustration. 

Much  confusion  has  been  produced,  and  is  persistently  per- 
petuated, by  the  frequent  use  of  the  word  "  void,''  both  in 
the  statutes  and  in  the  decided  cases,  when  the  word  "  void- 
able "  would  have  been  more  appropriate,  and  hence  the  word 
"  void ''  has  often  to  be  construed  as  in  effect  meaning  "  void- 
able "  only. 

Prior  to  the  enactment  of  the  sections  of  the  statute  re- 
ferred to  in  this  case,  the  promissory  note  of  a  married  woman 
was  usually  classified  as  a  void  obligation,  yet  we  have  fre- 
quently held,  while  the  code  of  1852  was  in  force,  that,  where 
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a  married  woman  failed  to  plead  her  coverture  in  an  action 
against  lier  upon  her  note,  and  judgment  was  entered  in  con- 
sequence, the  judgment  was  not  void,  but  only,  under  certain 
circumstances,  voidable.  Long  v.  Dixon,  55  Ind.  352  ;  Burk 
V.  Hill,  55  Ind.  419  ;  Emmett  v.  Yandes,  60  Ind.  548 ;  Gall 
v.  Fryberger,  75  Ind.  98 ;   Wright  v.  Wright,  97  Ind.  444. 

The  petition  for  a  rehearing  is  overruled. 

FUed  May  14, 1887. 


110  806| 
198  907 


132  7 

lag  472 

,110  803 

:141  505 

No.  12,860.  l!Gl«3J 

MO  259 

The  Central  Union  Telephone  Company  et  al.  v.  The  {59  m\ 

State,  ex  rel.  Board  of  Commissioners *of  Tippe-  jiaFM 

CANOE  County. 

Appeal.. — Injunction. — Contempt, — An  injunction  is  not  dissolved,  or  its 
force  and  effect  impaired,  bv  an  appeal  and  tlie  issuing  of  a  supersedeas, 
and  the  subsequent  doing  of  the  prohibited  acts  is  a  contempt. 

Injcnctiox. — Decree. —  Validity. — Jurisdiction. — CollatercU  Attack. — Contempt. 
— ^The  validity  of  an  order  of  injunction,  granted  in  a  case  where  juris- 
diction exists,  can  not  be  brought  in  question  in  proceedings  on  an 
attachment  for  contempt. 

-Same. — Disturbance  of  Possession. — The  disturbance  of  the  possession  of  real 
estate  may  be  prohibited  by  injunction. 

Bill  of  Exceptions. — Showing  as  to  Evidence  Oioen. — A  statement  in  a 
bill  of  exceptions,  that  it  "  contains  all  the  testimony  offered  in  evidence 
on  the  trial,"  is  not  a  sufficient  showing  that  the  bill  contains  all  the 
evidence  given. 

From  the  Tippecanoe  Circuit  Court. 

/.  E.  McDonald,  J.  M.  Butler,  A.  L.  Mason,  H.  W.  Chase, 
F.  S.  Cha^ey  F.  W.  Chase,  N,  Williams  and  /.  L.  Thompson, 
for  appellants. 

Elliott,  C.  J. — On  the  27th  day  of  January,  1885,  a 
member  of  the  board  of  commissioners  of  Tippecanoe  county 
filed  an  affidavit  charging  the  appellants  with  having  com- 
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cipal  question  involved,  and  was  the  question  principally  dis- 
cussed. 

We  held  in  our  former  opinion,  and  supported  our  conclu- 
sion by  many  authorities,  that  the  appeal  did  not  impair  the 
force  and  effect  of  the  injunction,  and  to  that  conclusion  we 
unhesitatingly  adhere. 

It  is  further  argued,  that  the  case,  in  which  the  order  of 
injunction  was  granted,  was  for  the  recovery  of  real  estate^ 
and  that  in  such  a  case  an  order  of  injunction  could  not  issue. 
But  if  counsel  were  right  in  this  position,  it  would  not  avail 
them  in  this  collateral  proceeding,  for  there  was  unquestion- 
'  ably  jurisdiction  of  the  subject  and  of  the  person,  and  a  mere 
error  in  granting  the  relief  could  not  be  made  available  ex- 
cept by  a  direct  attack.  It  certainly  is  not  the  law  that  an 
order  of  injunction,  granted  in  a  case  where  jurisdictipn  ex- 
ists, may  be  disobeyed,  and  its  validity  brought  in  question 
in  proceedings  on  an  attachment  for  contempt.  Counsel  are, 
however,  in  error  in  assuming  that  a  final  order  of  injunction 
may  not  issue,  prohibiting  the  disturbance  of  the  plaintiff's 
possession,  for  it  is  in  the  power  of  our  courts,  exercising 
both  common  law  and  chancery  jurisdiction,  to  grant  such 
relief.  In  this  instance,  the  appellants'  counsel  are  also  mis- 
taken in  assuming  that  the  complaint  in  the  original  action 
was  purely  in  ejectment,  for  the  second  paragraph  states  facts 
entitling  the  plaintiff  to  an  injunction,  and  explicitly  prays 
that  relief. 

The  only  error  properly  assigned  in  this  court  is,  that 
"The  circuit  court  erred  in  overruling  the  appellants'  motion 
for  a  new  trial,"  for  the  specification  that  "  The  circuit  court 
erred  in  adjudging  the  appellants,  and  each  of  them,  guilty 
of  contempt,"  presents  no  question  for  our  consideration.  The 
question  under  the  only  proper  specification  of  error  assigned 
requires  for  its  just  consideration  that  all  the  evidence  should 
be  in  the  record,  for,  without  the  evidence,  it  can  not  be  ad- 
judged that  the  finding  of  the  trial  court  was  wrong.  It  has 
long  been  the  rule  in  this  court,  that  the  bill  of  exceptions  in 
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such  a  case  must  affirmatively  show  that  it  contains  all  the 
evidence  given  in  the  cause.  This,  as  has  been  many  times 
decided,  is  indispensably  necessary.  Rader  v.  JBa?T,  7  Ind.  194 ; 
Jarvis  v.  Strong,  8  Ind.  284;  McKbiscy  v.  BovnnaUy  58  Ind. 
88;  Gale  v.  Parks,  58  Ind.  117;  Johison  v.  Wiley,  74  Ind- 
233. 

We  did  not  in  our  former  opinion  go  very  fully  into  the 
evidence,  because  we  thought  the  evidence  was  not  properly 
in  the  record.  The  statement  in  the  bill  of  exceptions  is  this  : 
"And  the  defendants  pray  the  court  to  sign  and  seal  this, 
their  bill  of  exceptions,  containing  all  the  testimony  offered 
in  evidence,  offered  on  the  trial  of  this  cause.''  We  have 
copied  literally  the  statement  of  the  bill,  not  correcting  the 
apparent  error  in  it,  and  it  is  clear  that  it  is  insufficient,  for 
it  has  often  been  decided  that  the  word  "  testimony  "  is  not 
synonymous  with  "evidence,''  and  that  the  bill  must  show 
that  it  embodies  all  the  evidence  given.  Garrison  v.  State, 
ante,  p.  145,  and  cases  cited ;  Downs  v.  Downs,  17  Ind.  95; 
Gazette  Printing  Co.  v.  Morss,  60  Ind.  153 ;  McDonald  v. 
Elfes,  61  Ind.  279 ;  Sessmgut  v.  Posey,  67  Ind.  408 ;  Brick- 
ley  V.  Weghom,  71  Ind.  497. 

We  may,  perhaps,  have  gone  further  into  the  case  than  we 
need  have  done  in  the  condition  of  the  record,  but  we  thought 
it  not  improper  to  decide  that  the  appellants  had  no  right  to 
actively  use  and  maintain  telephone  poles  and  wires  which 
they  were  enjoined  from  keeping  and  maintaining,  notwith- 
standing the  appeal  from  the  judgment  and  decree  awarding 
the  injunction. 

Petition  overruled. 

FHed  May  12, 1887. 
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WoRLEY  V.  The  Town  of  Cicero. 

Taxes. — Sale, —  Oaveat  Emptor, —  The  doctrine  of  caveat  emptor  applies 
in  its  fullest  extent  to  tax  sales. 

Same. — Town, — Sale  of  Realty, — Recovery  of  Purchase- Mojiey. — Private  Sale. — 
Notice, — Description. — Complaint, — A  complaint  against  an  incorporated 
town,  to  recover  back  purchase-money  paid  for  land  sold  for  taxes  due 
such  town,  alleged  that  the  sale  was  illegal  and  void,  for  the  reasons,  Brst, 
that  the  certificate  of  purchase  showed  on  its  face  that  the  property  was 
sold  at  private  sale;  second,  that,  while  the  certificate  stated  that  notice 
was  given,  no  notice  was  in  fact  given ;  third,  that  the  description  in 
the  certificate  was  too  indefinite  to  support  a  claim  of  title. 

Jleld^  that  the  facts  pleaded  do  not  constitute  a  cause  of  action. 

From  the  Hamilton  Circuit  Court. 

W.  Neal  and  J,  F.  Neal,  for  appellant. 

L.  0.  Clifford,  T,  J.  Kane  and  T.  P.  Davis,  for  appellee. 

NiBLACK,  J. — Complaint  by  Martha  Worley  against  The 
Town  of  Cicero,  charging  that  said  town  is  a  municipal  cor- 
poration of  Hamilton  county,  in  this  State  ;  that,  on  the  16th 
day  of  February,  1881)  the  defendant,  by  one  Franklin  C. 
Collins,  its  clerk,  at  a  pretended  sale  of  lands  for  delinquent 
taxes,  assumed  to  sell  to  the  plaintiff  part  of  the  northwest 
quarter  of  section  6,  in  township  19  north,  of  range  5  east, 
containing  four  acres,  for  the  sum  of  $109.59,  she  being  the 
highest  bidder  for  said  land ;  that  the  2)laintiff  paid  said  sum 
of  $109.59  to  the  treasurer  of  said  town  of  Cicero,  whereupon 
said  Collins,  as  clerk  of  said  town,  issued  to  her  a  certificate 
of  her  said  purchase,  stating,  amongst  other  things,  that  in 
case  of  the  non-redemption  of  such  land,  she  would,  at  the 
expiration  of  two  years,  be  entitled  to  receive  a  tax  deed  for 
the  same ;  that  said-  pretended  sale  was  illegal  and  void  for 
the  following  reasons  :  First  That  the  certificate  of  pur- 
chase, issued  as  above,  shows  upon  its  face  that  the  land  was 
sold  at  a  private  sale ;    Second.    That,  while  said  certificate 
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states  that  notice  of  such  sale  had  been  given  by  posting  up 
notices  for  four  weeks  in  public  places,  including  the  town 
hall,  and  by  publication  for  four  weeks  in  a  nt^wspaper  hav- 
ing a  general  cireulaticni  in  said  county  of  Hamilton,  no  no- 
tice of  any  kind  was  in  fact  given  of  said  sale;  Third.  That 
the  description  of  the  land  in  said  certificate  was  too  indefi- 
nite and  uncertain  to  sup{)ort  any  valid  claim  of  title;  that  a 
return  of  the  money  so  paid  by  the  plaintiff  as  purchase- 
money  at  said  pretended  sale  had  been  explicitly  demanded. 
Wherefore  the  plaintiff  prayed  that  said  pretended  sale  be  de- 
clared to  be  illegal  and  void,  that  the  purchase-money  paid 
thereon  be  decreed  to  be  refunded  to  her,  with  interest,  and 
that  she  might  have  all  other  proper  relief. 

A  demurrer  to  the  complaint  for  insufficiency  of  the  facts 
alleged  was  sustained,  and  the  plaintiff  declining  to  plead 
further,  final  judgment  was  given  against  her  upon  demurrer. 

It  will  be  observed  that  this  was  not  an  action  to  enforce 
a  lien  upon  land  for  taxes  paid  by  the  holder  of  a  tax  deed 
or  a  tax  certificate ;  nor  was  it  a  claim  for  the  refunding  of 
taxes  wrongfully  assessed  and  paid.  It  was,  upon  the  facts 
stated,  simply  and  only  an  action  to  recover  back  the  pur- 
chase-money paid  for  lands  sold  for  taxes  due  an  incorporated 
town,  at  what  is  charged  to  have  been  an  illegal,  and  hence 
invalid  sale,  for  reasons  other  than  a  wrongful  assessment. 

The  rule  that  money  voluntarily  paid,  under  a  mistake  of 
law  merely,  can  not  be  recovered  back,  is  to6  well  established 
to  require  the  citation  of  authorities.  This  rule  is  applicable 
to  voluntary  payments  made  upon  taxes  assessed  upon,  or 
against  the  owner  of,  taxable  property,  except  where  a  dif- 
ferent provision  is  made  by  statute.  Board,  etc.,  v.  Arm- 
strong, 91  Ind.  528 ;  Durham  v.  Board,  etc.,  95  Ind.  182 ; 
Board,  ftc,  v.'  Graham,  98  Ind.  279 ;  State,  ex  rel.,  v.  Casteel, 
ante,  p.  174. 

Cooley,  in  his  work  on  Taxation  (2d.  ed.),  at  page  475,  says : 
^'Atax  sale  is  the  culmination  of  proceedings  which  are  mat- 
VOL.  110.— 14 
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ters  of  record  ;  and  it  is  a  reasonable  presumption  of  law  that, 
where  one  acqiyres  rights  which  depend  upon  matters  of 
record,  he  first  makes  search  of  the  record  in  order  to  ascer- 
tain whether  anything  shown  thereby  would  diminish  the 
value  of  such  rights,  or  tend  in  any  contingency  to  defeat 
them.  A  tax  purchaser,  consequently,  can  not  be,  in  any 
strict  technical  sense,  a  bona  fide  purchaser,  as  that  term  is 
understood  in  the  law;  because  a  bona  fide  purchaser  is  one 
who  buys  an  apparently  good  title  without  notice  of  any- 
thing calculated  to  impair  or  affect  it;  but  the  tax  purchaser 
is  always  deemed  to  have  such  notice  when  the  record  show* 
defects.  He  can  not  shut  his  eyes  to  what  has  been  recorded 
for  the  information  of  all  concerned,  and,  relying  implicitly 
on  the  action  of  the  officers,  assume  what  they  have  done  is 
legal  because  they  have  done  it.  It  is  indeed  a  presumptio^i  of 
law  that  official  duty  is  performed;  and  this  presumption  stands- 
for  evidence  in  many  cases ;  but  the  law  never  assumes  the 
existence  of  jurisdictional  facts;  and  throughout  the  tax  pro- 
ceedings the  general  rule  is,  that  the  taking  of  any  one  im- 
portant step  is  a  jurisdictional  prerequisite  to  the  next;  and 
it  can  not  therefore  be  assumed,  because  one  is  shown  to 
have  been  taken,  that  the  officer  performed  his  duty  in  tak- 
ing that  which  should  have  preceded  it." 

These  general  principles,  and  the  cases  supporting  them,, 
have  led  many  of  the  courts  to  hold,  and  we  think  correctly, 
that  a  purchaser  at  a  tax  sale  comes  strictly  within  the  rule 
caveat  emptor,  Hamilton  v.  Valiaivt,  30  Md.  139;  Jenks  v. 
Wright,  61  Pa.  St.  410;  Rice  v.  Auditor  Geiieral,  30 
Mich.  12. 

If  his  title  fails  he  has  no  remedy  against  the  officer  who 
made  the  sale.  Hamilton  v.  Valiant,  supra.  Neither  can  he 
demand  indemnity  from  the  corporation  for  the  benefit  of 
which  the  sale  was  made.  Lynde  v.  Inhabita7its,  etc,  10 
Allen,  49.  See,  also,  Stevens  v.  Williams,  70  Ind.  536. 

Conceding,  therefore,  without  making  any  formal  rulings 
upon  them,  that  all  the  objections  jiiade  to  the  validity  of  the 
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tax  sale  in  question  were  well  made^  the  facts  charged  never- 
theless failed  to  make  a  cause  of  action  against  the  defend- 
ant.  The  complaint  was,  for  that  reason^  bad  upon  demurrer. 

The  judgment  is  aflBrmed,  with  costs. 

Filed  March  29,  1887. 


No.  12,346. 

Montgomery  et  al.  v,  Vickery. 

JrDGMENT. — Paymenl  by  Om  Primaiiiy  Liable, — SaiisfajUion, — AstiyfimenL — 
Payment  of  a  judgment  by  one  primarily  liable  is  an  absolute  satisfac' 
tion  of  it,  notwithstanding  an  assignment  to  the  payor  and  an  agree- 
ment that  the  judgment  shall  be  kept  alive  for  his  benefit. 

Same. — D^ending  Action  in  Name  of  Party. — Estoppel  of  Third  Person, — One 
who,  though  not  a  party  to  the  action,  appears  and  defends  in  the  name 
of  a  party,  is  concluded  by  the  judgment  rendered  therein. 

PKiNCiPAii  AND  Surety. — Action  after  Judgment  to  Establish  Suretyship, — 
Execution, — After  a  judgment  has  been  rendered,  one  of  the  judgment 
defendants,  who  occupies  the  relation  of  surety,  may  maintain  an  action 
to  determine  that  fact  and  to  establish  his  right  to  an  execution. 

From  the  Morgan  Circuit  Court. 

W.  a.  Harrison,  \V.  E,  MoCord,  G.  W.  Grubbs  and  M.  H. 
Parks,  for  appellants. 

6r.  A.  Adams,  J.  S.  Newby,  J.  H.  Jordan  and  0.  MaUhews, 
for  appellee. 

Elliott,  C.  J. — In  the  year  1872  Levi  Frederick  borrowed 
of  Samuel  M.  Mitchell  twenty-five  hundred  dollars,  and  Har- 
mon C  Vickery,  Eli  D.  Whittaker  and  Charles  W.  Vickery 
endorsed  the  note  executed  by  Frederick  to  Mitchell,  as  ac- 
commodation endorsers.  Frederick  also  borrowed  from  Sarah 
A.  Goss  three  hundred  dollars,  and  the  same  endorsers  be- 
came his  sureties.  In  1875  Frederick  failed  in  business^and 
transferred  his  property  to  his  endorsers,  but  prior  to  doing 
so  mortgaged  it  to  secure  a  loan  of  twenty-five  hundred  dol- 
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lars.  The  endorsers,  Whittaker  and  the  two  Vickerys,  as- 
sumed the  payment  of  Frederick's  debt  to  Mitchell,  and  exe- 
cuted to  him  their  promissory  notes  with  endorsers,  and  these 
notes  were  renewed  at  various  times.  Whittaker  and  Harmon 
C.  Vickery  became  insolvent,  and  received  discharges  in  bank- 
ruptcy. On  the  18th  day  of  September,  1877,  Mitchell  re- 
covered judgment  on  the  note  executed  by  the  two  Vickerys 
and  Whittaker,  and  on  the  10th  day  of  the  same  month  Sarah 
A.  Goss  obtained  judgment  on  the  note  executed  to  her. 
Charles  W.  Vickery,  the  appellee,  paid  the  amount  of  these 
judgments,  and  caused  them  to  be  assigned  to  him  on  the 
judgment  docket.  It  was  the  intention  and  the  agreement 
of  the  judgment  plaintiffs  and  the  appellee,  that  the  judg- 
ment liens  should  be  kept  alive  as  against  the  land  of  Harmon 
C.  Vickery.  The  sureties  of  Frederick  realized,  nothing 
from  the  property  transferred  to  them,  as  it  was  all  exhausted 
by  the  prior  mortgage.  On  the  13th  day  of  October,  1877, 
the  appellant  and  others  obtained  judgment  against  Harmon 
C.  Vickery,  and  upon  that  judgment  a  sale  of  Harmon  C. 
Vickery's  land  was  made,  under  which  the  appellants  claim 
title. 

The  judgments  assigned  to  the  appellee  are  superior  in 
point  of  time,  and  unless  they  were  destroyed  by  the  i>ay- 
ment  made  by  him,  they  must  prevail  against  the  title  as- 
serted by  the  appellants.  The  equities  in  favor  of  the  ap- 
pellee are  very  strong.  He  became  originally  involved  as  a 
co-surety  with  Harmon  C.  Vickery,  and  the  note  on  which 
the  Mitchell  judgment  rests  was  executed  to  secure  money  to 
pay  off  the  liability  incurred  as  surety  for  Frederick,  and  on 
that  judgment  he  was  equitably  liable  for  only  one-half,  as 
Whittaker  was  totally  insolvent.  There  was,  therefore,  not 
only  a  very  strong  equity  in  his  favor,  but  there  was  also  an 
express  agreement  that  the  Mitchell  judgment  and  Gross  judg- 
ment should  be  kept  alive  for  his  benefit. 

The  general  rule  undoubtedly  is,  that  where  equity  requires 
it,  a  lien  will  be  kept  alive.     Hanlon  v.  Doherty,  109  Ind.  37. 
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This  general  rule  will  govern  here  unless  overthrown  by 
the  legal  rule  that  payment  by  one  primarily  liable  is  an  ab- 
solute satisfaction  of  the  judgment.  Laval  v.  Rowley,  17  Ind. 
36 ;  Klippd  v.  Shielth,  90  Ind.  81  ;  Shiehh  v.  Moore,  84  Ind. 
440;  Birke  v.  Abbott,  103  Ind.  1  (53  Am.  R.  474) ;  Mathews 
V.  Lattrencey  1  Denio,  212;  Hogan  v.  ReynoldSy  21  Ala.  56 
(56  Am.  Dec.  236) ;  Bartlett  v.  McRae,  4  Ala.  688;  Harbeck 
V.  Vanderbilt,  20  N.  Y.  396 ;  Booth  v.  F.  &  M.  NaVl  Banky 
74  N.  Y.  228. 

These  authorities  require  that  it  be  held  that  the  payment 
by  the  appellee  of  the  Mitchell  and  Goss  judgments  was  a 
satisfaction^  notwithstanding  the  assignment  to  him  of  those 
judgments. 

The  appellee  contends  that  the  appellants  are  concluded 
by  a  judgment  rendered  in  his  favor  in  an  action  against  Har- 
mon C.  Vickery  and  Eli  D.  Whittaker.  One  of  the  find- 
ings of  the  jury,  which  was  adopted  by  the  court,  is,  that  "  the 
plaintiffs  did  appear  and  make  defence  to  the  case  tried  in 
this  court  between  Charles  W.  Vickery,  as  plaintiff,  and  Har- 
mon C.  Vickery,  as  defendant,  in  the  name  of  said  defend- 
ants, in  said  case  for  their  own  benefit,  that  is,  for  the  benefit 
of  the  plaintiffs^  Montgomery  and  Henry."  The  case  referred 
to  was  brought  by  Charles  W,  Vickery  to  establish  his  righ; 
to  an  execution,  and  he  prevailed. 

It  has  been  repeatedly  held  that  even  after  judgment  one 
who  occupies  the  relation  of  surety  may  have  that  fact  estab- 
lished and  an  order  for  an  execution  in  his  favor.  Scherer  v. 
SchutZy  83  Ind.' 543;  Harker  v.  Glidewell,  23  Ind.  219; 
Bowser  v.  Rendell,  31  Ind.  128.  But,  if  it  were  conceded 
that  a  surety  could  not  rightfully  secure  an  execution,  still 
that  would  not  affect  the  question  here  presented  to  us  so  far 
as  concerns  Harmon  C.  Vickery,  for  the  judgment  in  the 
proceedings  instituted  by  Charles  W.  Vickery  would  con- 
clude Harmon  C.  Vickery.  A  judgment,  although  erron(- 
ous,  can  not  be  annulled  or  impaired  in  a  collateral  attack. 
As  to  Harmon  C.  Vickery,  it  is  undoubtedly  conclusively 
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settled  that  the  judgments  in  favor  of  Mitchell  and  Goss  re- 
mained in  force  for  the  benefit  of  Charles  W.  Vickery,  and 
that  he  was  entitled  to  an  execution  to  enforce  them. 

The  remaining  question  is,  was  the  judgment  conclusive  as 
to  the  appellants?  The  special  finding  of  facts^  in  the  ab- 
sence of  any  attack  upon  it  by  a  motion  for  a  new  trial,  im- 
ports to  us  absolute  verity,  and  we  must,  therefore,  assume 
that  it  is  true  that  the  appellants  did  appear  to  and  defend  that 
action.  If  they  did  this  they  have  had  their  day  in  court, 
and  are  concluded  by  the  judgment.  A  party  who  actually 
appears  and  defends  in  the  name  of  another,  is  bound  by  the 
judgment.  Mr.  Freeman  quotes  with  approval  these  words : 
"Neither  the  benefit  of  judgments  on  the  one  side,  nor  the 
obligations  on  the  other,  are  limited  exclusively  to  parties 
and  their  privies."     Freeman  Judgments,  section  174. 

In  Stoddard  v.  TfiompsoUy  31  Iowa,  80,  it  was  said :  "  One 
who,  though  not  a  party,  defends  or  prosecutes  an  action  by 
employing  counsel,  paying  costs,  and  by  doing  those  things 
which  are  usually  done  by  a  party,  is  bound  by  the  judgment 
rendered  therein." 

It  is  not  proper  to  inquire  in  this  collateral  proceeding 
whether  the  court  did  right  or  wrong  in  permitting  the  ap- 
pellants to  appear  and  defend  in  their  own  name  instead  of 
in  the  name  of  Harmon  C.  Vickery,  for,  if  they  did  in  fact  ap- 
pear and  defend,  they  are  bound  by  the  judgment.  If  any 
error  was  committed  in  refusing  to  permit  them  to  defend  in 
their  own  name,  their  remedy  was  by  appeal,  and  they  can 
not,  after  having  elected  to  defend  in  the  name  of  the  judg- 
ment debtor  through  whom  they  claim,  be  heard  to  affirm 
that  the  judgment  does  not  affect  them. 

There  is  no  motion  for  a  new  trial,  and  we  can  not  examine 
any  questions  made  upon  the  admission  or  exclusion  of  evi- 
dence. 

Judgment  affirmed. 

Filed  March  30,  1887. 
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No.  J  3,290.  ja?  5 iol 

Gilbert,  Assignee,  et  al.  v.  McCorkle  et  al.  Ii*>  _ «' 

lai    61 

VoLUNTABY  ASSIGNMENT. —  Prior  Mortgage. — Foreclosure. —  Jurisdiction. —  [W    541 

Where  a  debtor  makes  a  general  a.ssigniuent,  under  the  statute,  for  the  jiiu   215 

benefit  of  his  creditors,  a  prior  mortgagee  is  not  bound  to  sue  ior  the  j    j^ 

foreclosure  of  his  mortgage  in  the  circuit  court,  wliere  the  matter  in  as-  143  666 

signment  is  pending,  but  he  may  sue  in  any  other  court  of  competent 
jurisdiction,  even  thougl^  with  his  consent  all  the  debtor^s  pro|)erty  has 
been  delivered  into  the  possession  of  the  assignee. 

8am£. — Mortgage  Made  in  Contemplation  of  Assignmejil. — A  mortgage,  made 
in  good  faith  by  an  insolvent  debtor,  covering  all  of  his  pro|>erty,  to 
secure  a  bona  fide  debt,  although  executed  in  contemplation  of  an  assign- 
ment which  follows  on  the  succeeding  day,  is  not  carried  into  and  made 
a  part  of  the  assignment,  but  it  will  stand  as  a  valid  and  enforceable 
lien,  even  where  the  mortgagee  has  knowledge  of  the  contemplated 
assignment. 

From  the  Vanderburgh  Superior  Court. 

D.  B.  Kumlcr,  A.  Gilchrist  and  C,  A.  DeBruler,  for 
appellants. 

/.  J/.  Shackelford,  S.  B.  Vance,  J.  S.  BuchanaUy  C,  Bu- 
chanan, 0.  B,  ITord,  A,  W.  Hendricks,  A.  Baker,  E.  Daniels, 
A.  Ljlehart,  J.  E.  Iglehart,  E.  Taylor,  R.  C.  Wilkinson,  A.  C. 
Tanner,  W.  W.  Irdand,  R,  D.  Richardson,  J,  T  Walker,  G. 
F.  Denby,  P,  Maier  and  //.  A.  Mattison,  for  apj)ellees. 

Mitchell,  J. — Conrad  Miller  and  Jacob  Miller,  partners, 
doing  business  under  the  firm  name  of  Miller  Bros.,  in  the 
city  of  Evansville,  Indiana,  being  in  a  failing  condition,  ex- 
<^cuted  a  mortgage  upon  all  of  their  proj^erty,  real  and  per- 
sonal, including  their  notes  and  accounts,  and  ehoses  in  action, 
to  secure  certain  of  their  creditors  to  whom  they  were  in- 
debted. The  debts  which  the  mort<^ge  was  given  to  secure 
were  specifically  described  in  the  mortgage,  and  amounted  to 
about  $125,000. 

Two  persons  were  named  as  trustees,  but  the  mortgage  stip- 
ulated that  it  was  given  to  secure  the  debts  due  the  persons 
therein  mentioned.     This  mortgage  was  executed  on  the  29th 
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day  of  March,  1886,  and  was  duly  recorded  on  the  day  it 
was  executed. 

The  mortgagors  were  indebted  in  sums  aggregating  a  large 
amount  in  addition  to  the  sums  secured  by  the  mortgage. 
Miller  Bros,  executed  a  deed  of  general  assignment  of  all 
their  property  for  the  benefit  of  all  their  creditors  on  the  30th 
day  of  March,  1886.  The  appellant  John  Gilbert  was  named 
therein  as  assignee.  The  assignment  conformed  to  the  pro- 
visions of  the  act  of  March  5th,  1859,  regulating  voluntary 
assignments  for  the  benefit  of  creditors.  After  the  assign* 
ment  had  been  executed,  the  assignee,  with  the  concurrence 
of  the  trustees  named  in  the  mortgage,  took  possession  of 
the  firm  assets,  all  of  which  had  been  included  in  the  previous 
mortgage,  and  was  proceeding  to  administer  the  trust  under 
the  direction  of  the  circuit  court  of  Vanderburgh  county. 

This  action  was  commenced  on  the  12th  day  of  April,  1886, 
in  the  superior  court  of  Vanderburgh  county,  to  foreclose  the 
mortgage.  The  assignee  was  made  a  j)arty  defendant.  Other 
creditors,  whose  claims  were  not  secured  by  the  mortgage, 
became  parties  upon  their  own  application. 

Upon  issue  made,  a  trial  was  had  which  resulted  in  a  find- 
ing in  favor  of  the  mortgagees,  fixing  the  amounts  severally 
due  them.  There  was  a  decree  of  foreclosure,  and  an  order 
for  the  sale  of  the  property  mortgaged. 

Several  questions  of  minor  importance  have  been  made  on 
both  sides.  For  example,  it  is  urged  in  respect  to  some  of 
the  claims  set  out  as  exhibits  to  the  complaint,* that  there  is 
a  variance  between  the  names  of  the  payees  of  those  claims 
and  some  of  the  parties  named  as  plaintiffs.  And,  on  the 
other  hand,  the  point  is  made,  that  it  does  not  appear  in  the 
ans^ver  of  the  assignee  with  sufficient  certainty,  that  the  deed 
of  assignment  was  recorded  as  the  statute  requires.  None 
of  the  questions  referred  to  affect  the  substantial  merits  of 
the  controversy.  Having  examined  each  of  these  questions,. 
it  is  sufficient  to  say,  they  do  not  involve  the  court  below  ia 
anv  error. 
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There  are  two  questions  which  are  relied  on  for  a  reversal 
of  the  judgment.  One  involves  the  jurisdiction  of  the  su- 
perior court  of  Vanderburgh  county  over  the  subject-matter. 
The  other  involves  the  validity  of  the  mortgage  as  a  security. 

It  is  insisted  that  the  court  in  which  the  foreclosure  suit 
was  commenced,  had  no  jurisdiction  to  entertain  the  proceed- 
ing, because  the  mortgaged  property  had  been  delivered  into 
the  possession  of  the  assignee  by  or  with  the  concurrence 
and  assent  of  the  mortgagees,  or  their  representative,  and  was 
being  administered  under  the  direction  and  control  of  the 
I  Vanderburgh  Circuit  Court.     It  is  said  the  property  was, 

therefore,  in  the  custody,  and  under  the  exclusive  jurisdic- 
tion, of  the  circuit  court,  and  that  an  answer  setting  forth 
the  foregoing  facts  was  sufficient  in  law  to  show  that  the 
superior  court  had  no  jurisdiction  over  the  subject-matter. 

It  is  said  next,  that  the  answers  make  it  appear  that  the 
trustees  and  mortgagees  knew  at  the  time  they  took  the  mort- 
gage, that  the  mortgagors  were  in  failing  circumstances,  and 
that  the  mortgage  covered  all  of  their  property,  and  that  they 
contemplated  making  an  assignment  for  the  benefit  of  their 
creditors;  hence,  it  is  argued,  the  mortgage  was  a  mere  de- 
vice to  give  the  mortgagees  an  unjust  preference  over,  and  to 
hinder  and  delay,  the  other  creditors  of  the  mortgagors.  The 
result  which  is  said  to  follow  is,  that  the  mortgage  and  the 
assignment  are  to  be  construed  together  as  a  general  assign- 
ment for  the  benefit  of  all  the  assignors'  creditors,  and  that 
the  mortgage,  in  so  far  as  it  gave  a  preference  to  the  mort- 
gagees, is  void. 

In  respect  to  the  question  of  jurisdiction :  It  has  been 
settled  by  the  decisions  of  this  court,  that  where  property, 
which  is  subject  to  the  lien  of  an  execution,  is  afterwards  as- 
signed, such  property  may  nevertheless  be  seized,  and  taken 
out  of  the  possession  -of  the  assignee  by  virtue  of  such  prior 
lien.  Griffin  v.  Wallace,  66  Ind.  410;  Marsh  v.  Vawter,  71 
Ind.  22  ;    Woolson  v.  Pipher,  100  Ind.  306. 

The  assignment  carries  only  the  assignor's  interest  in  the- 
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property  assigned,  and  does  not  affect  the  prior  vested  rights 
or  remedies  which  a  good-faith  lien-hoJder  may  have  therein. 
The  assignee  takes  the  property  assigned  subject  to  the  en- 
cumbrance of  the  mortgage,  and  subject  to  all  the  rights  and 
remedies  of  the  mortgagees.     Becker  v.  Kilgore,  62  Ind.  10. 

It  was  competent  for  the  assignee  to  have  made  applica- 
tion to  the  court  in  which  the  assignment  was  pending,  for 
leave  to  pay  off  the  encumbrance  out  of  the  general  fund,  or 
to  have  sold  the  property  under  the  order  of  the  court,  sub- 
ject to  the  Hens.  But  neither  the  assignment,  nor  any  pro- 
ceeding which  the  assignee  might  have  taken  thereunder, 
could  impair  or  postpone  any  remedy  which  the  prior  mort- 
gagees might  have  availed  themselves  of  against  the  assignors. 

Section  2674,  R.  8.  1881,  provides,  in  substance,  that  where 
property  has  been  assigned,  before  the  holder  of  any  lien  or 
encumbrance  thereon  shall  be  entitled  to  receive  any  part 
of  his  debt  out  of  the  general  fund,  he  shall  proceed  to  en- 
force the  payment  of  his  debt  by  sale,  or  otherwise,  of  the 
property,  on  which  such  lien  or  encumbrance  exists. 

This  provision  recognizes  the  right  of  a  lien-holder  to 
proceed  by  the  usual  and  appropriate  methods  to  enforce  his 
lien.  That  the  mortgagees,  or  trustees,  consented  that  the 
property  might  go  into  the  possession  of  the  assignee,  did  not 
estop  them  from  afterwards  foreclosing  their  mortgage  in  any 
other  court  of  competent  jurisdiction;  nor  would  that  fact 
have  estopped  them  from  asserting  a  lien  on  the  proceeds  if 
the  assignee  had  sold  the  property.  Stix  v.  Sadler,  109  Ind. 
254. 

The  authority  of  the  court  in  which  an  assignment  is  pend- 
ing, concerning  the  sale  and  dis{K)sition  of  the  property  as- 
signed, is  distinctly  marked  out  in  the  statute.  In  respect 
to  property  which  is  subject  to  prior  liens  when  it  comes  un- 
der its  jurisdiction,  the  court  may  order  that  it  be  sold  sub- 
ject to  the  liens,  or  it  may  order  that  the  liens  be  paid  off 
out  of  the  general  fund.  The  statute  does  not,  however, 
confer  exclusive  jurisdiction  upon  the  court  having  control 
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of  the  assigument,  to  enforce  the  ordinary  common  law  or 
other  independent  remedies  of  those  who  have  antecedent 
rights  in,  or  liens  upon,  the  property,  which  are  in  no  way 
affected  by  the  assignment.  This  conclusion  is  not  in  con- 
flict with  Grubbs  v.  Morris^  103  Ind.  166. 

In  so  far,  therefore,  as  the  answers  sought  to  challenge  the 
jurisdiction  of  the  superior  court,  they  presented  no  obsta- 
cle to  the  proceedings.  This  conclusion  is  reached  without 
taking  into  account  the  propriety  of  the  form  in  which  the 
answers  were  pleaded,  being  pleas  in  bar,  in  connection  with 
other  matter. 

It  is  urged,  moreover,  that  the  foreclosure  of  the  mort- 
gage, to  be  followed  by  a  sale  of  the  property  in  pursuance 
thereof,  will  involve  an  unnecessary  expense,  and  deplete  the 
available  assets  of  the  estate,  and  that  excessive  attorneys' 
fees  were  stipulated  for  in  the  mortgage,  and  allowed  by  the 
superior  court. 

There  is  apparently  some  basis  for  this  contention,  but  we 
can  not  perceive  how  this  affects  the  question  of  the  jurisdic- 
tion of  the  superior  tourt  over  the  subject-matter.  It  was 
competent  for  that  court  to  have  inquired  into  the  matter  of 
a  proper  allowance  for  attorneys'  fees,  and  we  must  presume 
such  inquiry  was  made,  and  that  the  attorneys'  fees  were  ad- 
justed in  accordance  with  the  evidence,  and  the  other  facts 
before  the  court.  At  all  events,  the  question  is  not  so  pre- 
sented by  the  record  as  to  be  a  subject  of  review  here. 

This  brings  us  to  the  next  inquiry :  Was  the  mortgage  in- 
valid, or  did  it  and  the  deed  of  assignment  constitute  parts  of 
the  same  transaction,  so  that  the  two  resulted  in  nothing  more 
than  a  voluntary  assignment  without  preferences,  under  the 
act  of  March  5th,  1859  ? 

It  must  be  considered  as  settled  by  the  decisions  of  this 
court,  that  so  long  as  a  debtor  retains  dominion  over  his  own 
property,  he  may  make  any  honest  disposition  of  it  he  sees 
iit.  He  may  sell  or  mortgage  the  whole,  or  any  part  of  that 
which  belongs  to  him,  to  pay  or  secure  an  honest  debt.     So 
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long  as  he  does  not  choose  to  resort  to  the  assignment  law, 
he  may  prefer  one  creditor  to  another,  and  such  preference  is 
neither  a  fraud  in  lasv  nor  in  fact,  even  though  it  be  known 
that  the  debtor  is  in  failing  circumstances  and  contemplates 
an  assignment,  and  even  though  such  preference  has  the  ef- 
fect to  hinder  or  delay  other  creditors  in  the  collection  of 
their  claims. 

In  the  absence  of  statutory  prohibition,  it  is  neither  a  legal 
nor  moral  wrong  for  a  creditor  to  obtain  payment  of,  or  se- 
curity for,  an  honest  claim,  even  though  he  knows  that  others, 
equally  deserving,  will  be  thereby  deprived  of  obtaining  pay- 
ment or  security  for  their  claims.  Nor  is  it  legally  or  morally 
wrong  for  a  debtor  to  pay,  or  secure,  to  one  or  more  of  his  cred- 
itors, that  which  is  their  due,  even  though  he  thereby  disables 
himself  from  paying  or  securing  other  claims  equally  meri- 
torious. 

The  assignment  law  in  no  way  prevents  a  creditor  from 
selling  or  mortgaging  all  of  his  property  to  secure  one  or 
more  of  his  creditors,  provided  the  transaction  be  free  from 
fraud.  Dessar  v.  Field,  99  Ind.  548 ;  BoUng  v.  Howell,  93 
Ind.  329  (331) ;  Thompson  v.  Parker,  86  Ind.  96. 

The  subsequent  assignment  has  no  retroactive  effect,  except 
upon  property  fraudulently  transferred.  This  it  includes, 
upon  the  theory  that  the  assignment,  with  the  aid  of  the  stat- 
ute, carries  into  the  trust  all  of  the  debtor's  property,  and 
that  such  as  has  been  fraudulently  transferred  is,  so  far  as 
the  creditors  are  concerned,  the  property  of  the  assignor. 
Seibert  v.  Milligon,  ante,  p.  106;  Lord  v.  Fisher,  19  Ind.  7; 
Hasseld  v.  Seyfort,  105  Ind.  534. 

Preferences  can  not,  however,  be  given  in  a  deed,  which 
the  debtor  makes  for  the  purpose  of  availing  himself  of  the 
benefit  of  the  statute  regulating  voluntary  assignments. 

Where  an  insolvent  debtor  appeals  to  the  statute,  and 
makes  an  assignment  under  its  provisions,  he,  by  that  act, 
surrenders  the  dominion  over  his  property  to  the  court.  It 
is  there  to  be  administered  under  the  provisions  of  the  law,. 
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for  the  equal  benefit  of  all  his  creditors,  subject  to  such  valid 
liens  as  he  may  have  encumbered  it  with.  Henderson  v.  Pierce y 

108  Ind.  462;     Grubbs  v.  Morris,  supra;    Fisher  v.  Syfers, 

109  Ind.  514;  Seibert  v.  Milligan,  supra;  Lord  v.  Fisher, 
mpra;  Wilcoxon  v.  Annesley,  23  Ind.  285;  McGoldriek  v. 
Slevin,  43  Ind.  522 ;  Cushman  v.  Gephart,  97  Ind.  46 ;  Lake 
Shore  Banking  Co.  v.  Fuller,  1  Atl.  Rep.  731. 

The  question  then  comes  to  this  :  Does  the  making  of  a 
mortgage  by  an  insolvent  debtor,  which  covers  all  his  prop- 
•erty,  and  which  is  made  and  received  to  secure  part  of  his 
bona  fide  debts,  in  contemplation  of  an  assignment  which  fol- 
lows, carry  the  mortgage  into,  and  make  it  a  part  of  the  sub- 
sequent assignment?  Or  is  the  mortgage  so  made  and  received 
wiped  out  and  invalidated  by  the  assignment  ? 

We  can  not  affirm  either  of  the  foregoing  propositions. 
We  have  already  seen  that  such  a  debtor,  acting  in  good  faith, 
may  make  a  valid  mortgage  upon  the  whole  or  any  part  of 
his  property,  to  secure  a  bona  fide  debt,  and  that  an  assign- 
ment has  no  retroactive  effect.  Unless,  therefore,  it  can  be 
held,  that  such  a  mortgage,  although  intended  to  secure  cer- 
tain debts,  shall  be  treated  as  a  general  assignment,  which 
enures  to  the  benefit  of  all  the  mortgagor's  creditors,  without 
regard  to  his  intention,  there  would  seem  to  be  no  rational 
ground  upon  which  it  can  be  held  that  the  transactions,  taken 
together,  constitute  an  assignment.  The  instrument  before 
us  has  all  the  characteristics  of  a  mortgage.  It  does  not 
purport  to  be  an  assignment,  and  it  is  very  clear  that  it  was 
not  intended  to  have  effect  as  an  assignment. 

There  is  no  rule  of  construction  more  wisely  or  firmly  set- 
tled than  that  which  declares  that  contracts  which,  according 
to  the  policy  of  the  law,  parties  have  the  right  to  make,  are 
to  be  interpreted  and  carried  into  effect  according  to  the 
intent  of  the  contracting  parties,  as  such  intent  appears  in 
the  instrument. 

When  it  is  determined,  therefore,  that  Miller  Bros.,  so  long 
as  they  had  the  jits  disponendi  of  their  property,  had  the  right 
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to  prefer  such  of  their  creditors  as  they  chose,  by  giving 
them  security  by  way  of  mortgage,  on  all  their  property,  and 
that  the  mortgage  in  question  was  intended  to  have  effect  a.s 
a  security,  there  is  no  power  in  the  courts  to  say,  that  such 
instrument  shall  nevertheless  operate  as  an  a&signment  under- 
the  statute. 

There  can  be  no  difficulty  in  recognizing  the  distinction 
between  an  instrument  which  was  intended  to  effect  an  as- 
signment under  the  statute,  and  one  which  the  parties  in- 
tended to  operate  as  a  security  for  the  payment  of  certain 
designated  debts;  nor  yet  between  an  instrument  such  as 
either  of  the  foregoing,  and  one  which  was  intended  neither 
as  an  assignment  under  the  statute,  nor  as  a  security  for  the 
payment  of  certain  debts.  Where  the  purpose  of  the  failing 
debtor  is  to  make  an  assignment  under  the  statute,  and  such 
purpose  appears  in  the  deed,  the  courts  will  give  the  instru- 
ment a  liberal  construction,  and  take  jurisdiction  and  admin- 
ister the  trust,  according  to  the  assignment  law.  Where  the 
instrument  is  intended  as  a  security  for  the  payment  of  honest 
debts,  it  will  be  enforced  according  to  its  terms.  Where  it 
appears  that  an  instrument  was  intended  to  effect  an  assign- 
ment of  all  the  debtor's  property,  upon  a  scheme  indepen- 
dent of  the  statute,  and  not  to  be  administered  by  the  courts 
for  the  benefit  of  all  the  assignor's  creditors,  and  which  was 
not  intended  as  a  security  for  certain  specified  debts,  such  an 
assignment  falls  within  the  prohibition  of  the  statute  govern- 
ing voluntary  assignments,  and  may  be  avoided  by  creditors 
who  do  not  assent  thereto. 

The  purpose  of  the  assignment  law  was  not  to  prevent  a 
debtor  in  failing  circumstances  from  preferring  one  creditor 
over  another,  by  a  prior  sale  or  security,  but  to  protect  cred- 
itors from  injury  by  enforcing  equality,  when  the  debtor  re- 
sorted to  the  assignment  law,  thereby  putting  his  property  in 
the  custody  of  the  law,  and  placing  it  beyond  the  reach  of 
the  ordinary  processes  to  which  they  might  have  resorted. 

Under  the  statute,  after  an  assignment  becomes  effectual. 
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no  creditor,  not  having  a  prior  lien,  can  gain  a  preference, 
nor  has  any  creditor  the  right  to  object,  that  preferences  have 
been  gained  by  others  who,  by  superior  vigilance,  in  good 
feith  acquired  liens  prior  to  the  assignment.  Lampson  v. 
Amoldy  19  Iowa,  479;  Farwell  v.  Howard,  26  Iowa,  381 ; 
Kohn  V.  Clement,  58  Iowa,  689 ;  CadweWs  Bank  v.  CriUen- 
den,  66  Iowa,  237 ;  Gage  v.  Parry,  69  Iowa,  606 ;  Johnson^s 
Appeal,  103  Pa.  St.  373;  Dunham  v.  Whitehead,  21  N.  Y. 
131 ;  Atkinson  v.  Tomlinson,  1  Ohio  St.  237  ;  United  States 
V.  MeLdlan,  3  Sum.  345 ;  Henahaw  v.  Sumner,  23  Pick.  446  ; 
Dia»  V.  Bouchaud,  10  Paige,  446  (461) ;  Sweetset*  v.  Chmp,. 
29  N.  W.  R.  606 ;  In  re  Gazett,  29  N.  W.  R.  347 ;  In  re 
Assignment  of  Guyer,  69  Iowa,  685. 

There  is  not  entire  harmony  in  the  decisions  of  all  the 
courts  upon  the  subject  under  consideration.  In  the  absence 
of  a  statute  making  securities  given  by  an  insolvent  debtor, 
in  contemplation  of  an  assignment,  void,  we  are  constrained 
to  follow  the  rule  of  decision  which  has  obtained  in  this  State, 
and  under  which  such  a  debtor  is  at  liberty  to  make  such  pref- 
erences by  paying  or  securing  bona  fide  debts,  so  long  as  he 
does  not  choose  to  make  a  voluntary  assignment  for  the  ben- 
efit of  all  his  creditors.  This  policy  has  prevailed  so  long, 
that  a  change,  if  a  change  is  desirable,  can  only  be  made  by 
legislative  intervention. 

The  judgment  is  affirmed,  with  costs. 

FUed  Maich  29, 1887.  iio  „ 

1B4    188| 


No.  11,361. 

The  Grand  Rapids  and  Indiana  Railroad  Company 

17.  Diller. 

Evidence. — Oonvermtian,  —  Admmions.^  Railroad,  — Injury  at  Oromng, — 
StaJhdory  SignaU, — In  an  action  against  a  railroad  company  to  recover 
damages  for  an  injury  at  a  highway  crossing,  alleged  to  have  been 
caased  by  the  failure  of  the  defendant  to  give  the  signals  required  by 
law,  a  conversation  between  the  injured  party  and  the  engineer  of  the 
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train,  a  few  minutes  after  the  accident,  concerning  the  giving  of  the 
signals  and  containing  admissions  by  the  former,  is  admissible  in  evi« 
dence. 

From  the  Allen  Superior  Court. 

A,  A.  Ohapin  and  W.  S.  O'Rourke,  for  appellant. 

W.  H.  Coombs,  R,  C.  Bell  and  S.  L.  Morris,  for  appellee. 

Elliott,  C.  J. — The  appellee  was  injured  in  a  collision 
between  one  of  appellant's  trains  and  a  wagon  in  which  he 
was  seated.  The  collision  occurred  on  a  highway  cirossing, 
and  an  essential  fact  in  the  appellee's  case,  which  it  became 
necessary  for  him  to  establish,  was,  that  the  engineer  of  the 
train  neglected  to  give  the  signal  required  by  the  statute. 

On  the  trial  the  appellant  produced  a  witness  who  testified 
that  she  saw  the  collision,  and  that  she  heard  a  conversation 
between  the  appellee  and  the  engineer  of  the  train,  a  few  min- 
utes after  it  occurred,  and  that  she  heard  the  former  ask  the 
latter  why  he  did  not  blow  the  whistle  ?  The  appellant  there- 
upon offered  to  prove  that  the  engineer  said,  in  answer  to  ap- 
pellee's question,  that  "he  did  whistle;"  that  the  appellee 
said  :  "You  whistled  too  far  off,"  and  the  engineer  replied: 
"  If  I  had  whistled  up  this  way  further,  he  (the  appellee) 
would  have  said  if  I  had  whistled  nearer,  I  was  too  near  to 
whistle." 

We  are  clearly  of  the  opinion  that  the  trial  court  erred  in 
excluding  this  evidence. 

The  statements  to  the  appellee  and  his  answers  were  proper, 
for  they  were  in  the  nature  of  admissions.  The  question  is, 
not  what  weight  they  were  entitled  to,  but  whether  they 
should  have  been  considered  by  the  jury  at  all.  Where  evi- 
dence is  relevant  and  not  altogether  immaterial,  the  court 
must  admit  it.  Union  3L  L.  Ins.  Co.  v.  Buchanan,  100  Ind.  63, 
p.  73 ;  Lanman  v.  Crooker,  97  Ind.  163  (49  Am.  R.  437)  ; 
Boots  V.  Canine^  94  Ind.  408 ;  Nave  v.  Flack,  90  Ind.  205 
(46  Am.  R.  205) ;  Hall  v.  Henline,  9  Ind.  256 ;  Harbor  v. 
Morgan,  4  Ind.  168. 


[ 
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It  is  a  general  rule  of  evidence,  that  where  competent  dec- 
larations are  made  in  the  course  of  a  conversation,  all  that 
is  said  upon  the  subject  is  admissible.  1  Greenl.  Ev.,  section 
201.  It  was,  therefore,  the  duty  of  the  court  to  have  ad- 
mitted in  evidence  the  statements  of  the  engineer  and  the 
replies  of  the  appellee. 

The  excluded  evidence  was  upon  a  material  point,  and  one 
upon  which  there  was  a  sharp  conflict  in  the  evidence,  and  it 
can  not  be  deemed  immaterial. 

We  do  not  deem  it  necessary  to  discuss  the  other  questions 
in  the  case,  as  they  may  not  arise  on  another  trial. 

Judgment  reversed,  with  instructions  to  sustain  appellant's 
motion  for  a  new  trial. 

ZoLLARS,  J.,  did  not  participate  in  the  decision  of  this 
case. 

Filed  Jan.  6,  1887;  petition  for  a  rehearing  overruled  Feb.  25,  1887. 
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146    S13 

Negligence.— iZaifrocwi. — Permilting  Fire  to  Escape  from  Right  of  Way. — Cam'  14fl_6W 

plaint, — A  complaint,  alleging  that  coals  negligently  dropped  and  sparks 
emitted  from  the  locomotive  engine  of  the  defendant,  a  railroad  company, 
set  fire  to  an  accumulation  of  dry  grass,  weeds,  rubbish  and  other  combus- 
tibles, negligently  suffered  to  gather  beside  the  defendant's  track  and  on 
its  right  of  way,  which  fire,  through  the  medium  of  said  combustibles, 
was  negligently  allowed  by  the  defendant  to  escape  from  its  right  of  way 
and  communicate  to  plaintiff's  land  and  to  the  roots  of  growing  grass 
and  to  the  hay  in  his  field,  thereby  burning  and  consuming  it,  is  suffi- 
cient to  show  that  the  fire  was  permitted  to  escape  by  the  negligence  of 
the  defendant. 

Same. — Negativing  Contributory  Negligence. — An  averment  in  the  complaint, 
that  the  fire  and  damage  were  not  caused  by  any  negligence  on  the  part 
of  the  plaintiff,  sufficiently  negatives  contributory  negligence. 

Baxk.— Inference  of  A'e<7/ip«nce.— Negligence  can  not  be  inferred,  prifmfacief 
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from  the  fact  alone  tliat  fire  was  communicated  to  adjacent  property  by- 
sparks  from  a  locomotive  engine,  but  the  party  alleging  negligence  must? 
establish  it  by  proof.  FUUburghy  etc.^  R,  W,  Co.  v.  Hixorij  79  Ind.  Ill, 
criticised. 

t3X^E.—Da7iW'jes.— Evidence,— Meadow  Land, — Desti^uction  of  Boots  of  Grass, 
— Cost  of  Rc-Sippding. — Rental  Value, — Where  it  is  shown  in  such  case  that 
the  land  to  which  the  fire  Wiis  communicated  was  valuable  only  as 
meadow  land,  and  that  the  roots  of  the  grass  growing  thereon  were  de- 
stroyed, evidence  ot  the  cost  of  re-seeding  and  of  its  rental  value  during 
the  time  it  would  not  produce  a  crop  of  grass,  is  admissible  upon  the 
question  of  damages. 

Pleading. —  f/nccj-toin/y.— Demunier. — Motion  to  Make  Specific, — Practice, — 
Objections  to  a  pleading,  upon  the  ground  of  indefiniteness  or  uncer- 
tainty, can  not  be  reached  by  a  demurrer  for  want  of  facts,  but  only  by 
a  motion  to  have  it  made  more  specific. 

Practice. — Interrogatories  to  Jurg.—  Ind^nite  Answers, —  Venire  de  Novo, — 
Where  the  general  verdict  is  perfect  and  complete  in  every  particular,  a 
venire  de  novo  ought  not  to  be  granted,  merely  because  the  answera  of  the 
jury  to  interrogatories  submitted  to  them  are  "  irregular,  indefinite,, 
improper  and  uncertain." 

Supreme  Court.— /-»aw  of  the  Case, — Insti-v^tion  to  Jury, — When  the  Supreme 
Court  decides  a  case,  the  questions  passed  upon  are  irreversibly  settled 
between  the  parties,  in  all  subsequent  stages  of  the  action,  and  an  in- 
struction following  the  doctrine  declared  on  the  first  appeal,  although 
not  strictly  accurate,  will  be  sustained  on  a  second  appeal. 

From  the  Lake  Circuit  Court. 

N.  0.  Ross  and  O.  E.  Ross,  for  appellant. 

E.  Griffin  and  C.  F.  Griffin,  for  appellee. 

HowK,  J. — Errors  are  assigned  here  in  this  cause  by  ap- 
pellant, the  defendant  below,  which  call  in  question  the  over- 
ruling of  (1)  its  demurrers  to  each  of  the  paragraphs  of 
appellee^s  complaint,  (2)  its  motion  for  a  venire  de  notx),  (3) 
its  motion  for  a  new  trial,  and  (4)  its  motion  in  arrest  of 
judgment. 

The  cause  is  now  here  for  the  second  time.  On  the  former 
appeal  herein,  the  opinion  and  decision  of  this  court  are  re- 
ported under  the  title  of  Pittsburgh,  etc,  R,  W.  Co,  v.  Hixon, 
79  Ind.  111.  It  was  there  said :  **  Following  the  case  of  The 
Pittsburgh,  etc,  R,  W,  Go.  v.  Culver,  60  Ind.  469,  the  com- 
plaint in  the  case  at  bar  must  be  held  insufficient  for  want 
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of  an  averment  that  the  fire  was  permitted  to  escape  upon 
the  plaintiff  ^s  land  by  the  negligence  of  the  appellant/'  ett*. 

The  judgment  below  was  then  reversed,  and  the  cause  was 
remanded  for  a  new  trial,  with  instructions  to  permit  the  ap- 
pellee to  amend  each  paragraph  of  his  complaint.  After  the 
return  of  the  cause  into  the  court  below,  appellee  amended 
each  paragraph  of  his  complaint  in  accordance  with  the  opin- 
ion of  this  court  on  the  former  appeal  herein,  by  averring 
therein  that  the  coals  negligently  dropped  and  sparks  emitted 
from  appellant's  locomotive  engine  set  on  fire  an  accumula- 
tion of  dry  grass,  weeds,  rubbish  and  other  combustibles, 
negligently  suffered  to  gather  beside  appellant's  railroad  track 
and  on  its  right  of  way,  and  said  fire,  through  the  medium 
of  such  dry  grass,  weeds,  rubbish  and  other  combustibles,  so 
gathered  on  its  right  of  way,  was  by  appellant  negligently 
allowed  to  escape  from  its  right  of  way  and  communicate  to 
appellee's  lands,  and  to  the  roots  of  the  growing  grass  and 
the  hay  in  his  field,  and  his  hay  so  stacked  in  such  field, 
thereby  burning  and  consuming  all  such  hay,  etc.  These  ad- 
ditional facts  were  amply  sufficient,  we  think,  to  supply  the 
averment  for  the  want  of  which  it  was  held,  on  the  former 
appeal  herein,  that  each  paragraph  of  appellee's  complaint 
was  bad  on  the  demurrer  thereto,  for  the  want  of  sufficient 
facts. 

Appellant's  learned  counsel  also  claim,  that  each  paragraph 
of  the  complaint  was  bad  on  the  demurrer  thereto,  because 
the  appellee  did  not  aver  in  either  paragraph,  with  sufficient 
clearness  and  certainty,  that  the  burning  of  and  damage  to  his 
property  occurred  without  any  contributory  fault  or  negli- 
gence on  his  part.  Upon  this  point  it  was  averred  by  appel- 
lee in  each  paragraph  of  his  complaint,  that  the  ^'  fire  and 
damage  aforesaid  were  not  caused  by  any  negligence  on  the 
part  of  plaintiff." 

We  are  of  opinion  that  this  averment,  construed  as  it  ought 
to  be  under  the  provisions  of  our  civil  code,  completely  neg- 
atived the  idea  even  that  the  fire  and  damage,  of  which  ap- 
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jiellee  complained,  were  caused  or  occasioDed  in  any  degivi- 
or  manner,  or  to  any  extent,  by  any  contributory  fault  or 
negligence  on  the  part  of  the  appellee.  In  section  376,  R. 
S.  1881,  which  is  substantially  a  re-enactment  of  section  90 
of  the  civil  code  of  1852,  it  is  provided  as  follows  :  "  In  the 
construction  of  a  pleading,  for  the  purpose  of  determining 
its  effect,  its  allegations  shall  be  liberally  construed,  with  a 
view  to  substantial  justice  between  the  parties ;  but  when  the 
allegations  of  a  pleading  are  so  indefinite  or  uncertain,  that 
the  precise  nature  of  the  charge  or  defence  is  not  apparent, 
the  court  may  require  the  pleading  to  be  made  definite  and 
certain  by  amendment/'  Indiana,  etc.,  B.  W.  Co,  v.  Daileyy 
ante,  p.  75. 

Construing  the  allegations  of  each  paragraph  of  appellee's^ 
complaint  herein^  as  we  must,  in  accordance  with  these  stat- 
utory provisions,  it  must  be  held,  we  think,  that  the  court 
below  committed  no  error  in  overruling  appellant's  demur- 
rers to  each  paragraph  of  such  complaint,  upon  either  of  the 
grounds  of  objection  thereto  suggested  in  argument,  by  its 
counsel.  The  very  utmost  that  can  be  correctly  said  against 
any  of  the  allegations  of  either  paragraph  of  the  complaint 
herein,  is,  that  the  allegations  objected  to  in  argument  by  ap- 
pellant's counsel  are  somewhat  indefinite  and"  uncertain  in 
their  scope  and  meaning.  But  it  is  well  settled  by  our  deci- 
sions, that  objections  to  any  pleading,  upon  the  ground  of  in- 
definiteness  or  uncertainty  in  any  of  its  allegations,  can  not 
be  reached  nor  made  available  here  for  any  purpose  by  a  de- 
murrer thereto  for  the  want  of  sufficient  facts,  but  only  by  a 
motion  for  an  order  requiring  the  party  to  make  his  plead- 
ing, or  some  allegation  therein,  more  definite  and  certain  in 
the  particular  objected  to,  or  complained  of,  by  the  objecting 
party.  Cincinnati,  etc.,  R.  R.  Co,  v.  CJiester,  57  Ind.  297; 
Jameson  v.  Board,  etc,  64  Ind.  524 ;  Nowlin  v.  Whipple,  79 
Ind.  481 ;  City  of  Evansville  v.  Worthington,  97  Ind.  282  ; 
Cleveland,  etc,  R.  W.  Co.  v.  Wynant,  100  Ind.  160 ;  Gnein- 
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nati,  etc.,  R.  W.  Go,  v.  Gaines,  104  Ind.  526  (54  Am.  R. 
334) ;  Louisville,  etc.,  R.  W.  Co.  v.  Jones,  108  Ind.  551. 

Appellant's  counsel  next  complain  in  argument  of  the  al- 
leged error  of  the  trial  court,  in  overruling  the  motion  for  a 
venire  de  novo.  It  is  shown  by  the  record,  that,  on  the  22d 
day  of  November,  1882,  the  jury  trying  the  cause  returned 
into  court  their  general  verdict  herein,  as  follows :  "  We,  the 
jury,  find  for  the  plaintiff,  and  assess  his  damages  at  two 
hundred  and  forty  dollars.^'  With  their  geneml  verdict,  the 
jury  also  returned  into  court  their  special  findings  ufKin  par- 
ticular questions  of  fact,  submitted  to  them   by  the  court. 

The  general  verdict  of  the  jury,  and  their  answers  to  the 
questions  submitted  to  them,  were  each  and  all  signed  by  their 
foreman,  when  the  ^ame  were  returned  into  court  as  afore- 
said ;  and  the  jury  were  then  and  there  discharged.  Nine 
days  afterwards,  to  wit,  on  December  1st,  1882,  the  appel- 
lant moved  the  court  in  writing  for  a  venire  de  novo.  This 
motion  did  not  call  in  question  the  legality  or  sufficiency, 
either  in  form  or  substance,  of  the  general  verdict  of  the 
jury;  but  it  was  predicated  solely  upon  their  special  findings 
as  to  the  particular  questions  of  fact,  submitted  to  them  by 
the  court,  by  the  interrogatories  numbered  1,  2,  3  and  6.  In 
the  motion  for  a  venire  de  novo,  it  was  stated  that  the  answer 
of  the  jury,  as  to  each  of  these  interrogatories,  was  "  irregu- 
lar, indefinite,  improper  and  uncertain." 

"A  venire  de  novo  is  granted  when  the  verdict,  whether 
general  or  special,  is  imperfect  by  reason  of  some  uncertainty 
or  ambiguity,  or  by  finding  less  than  the  whole  matter  put  in 
issue,  or  by  not  assessing  damages."  2  Tidd  Pr.  922.  Bos- 
seker  v.  Cramer,  18  Ind.  44 ;  Ridenour  v.  Miller,  83  Ind. 
208;  Carver  v.  Carver,  83  Ind.  368;  Bunnell  v.  Bunnell,  93 
Ind.  595. 

It  has  been  held,  also,  in  some  of  our  cases,  that  where  an 
interrogatory  is  direct  and  pertinent,  and  the  jury  return  an 
uncertain  answer,  and  the  court  refuses,  when  requested  so  to 
do,  to  require  the  jury,  before  they  are  discharged  from  the 
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further  consideration  of  the  cause,  to  return  a  direct  and  cer- 
tain answer  to  such  interrogatory,  it  will  be  error  in  such  a 
case  to  overrule  a  motion  for  a  venire  de  novo.  Peters  v. 
Lane,  55  Ind.  391;   Carpenter  v.  Galloway,  73  Ind.  418. 

In  the  more  recent  case  of  Bedford,  etc,  R.  R.  Oo.  v. 
Rainbolt,  99  Ind.  551,  upon  the  point  we  are  now  consider- 
ing, the  court  said  :  "  Some  of  the  cases  have  held  that  the 
failure  of  the  jury  to  make  certain  and  definite  answers  to 
the  interrogatories  may  be  a  cause  for  a  venire  de  novo,  but 
the  proper  way  of  saving  the  question  in  such  case  is  indi- 
cated in  West  v.  Gavins,  74  Ind.  265,  McElfresh  v.  Guard, 
32  Ind.  408,  and  Ogle  v.  Dill,  61  Ind.  438.  These  cases  hold 
that  a  failure  of  the  jury  to  make  definite  answers  to  inter- 
rogatories, where  there  is  a  general  verdict  returned,  is  not 
proper  ground  for  a  venire  de  novo  ;  and  what  is  said  in  Peters 
V.  Lane,  55  Ind.  391,  and  Carpenter  v.  Galloway,  73  Ind. 
418,  indicating  a  different  rule,  may  be  regarded  as  modified 
by  the  later  cases." 

In  Vater  v.  Lewis,  36  Ind.  288  (10  Am.  R.  29),  a  case 
similar  in  some  of  its  features  to  the  case  under  considera- 
tion, the  court  said  :  "  The  jury  were  directed,  if  they  found 
a  general  verdict,  to  return  answers  to  certain  interrogatories 
propounded  by  the  defendant.  They  found  a  general  verdict, 
and  returned  answers  to  the  interrogatories,  but  the  answers 
were  not  signed  by  the  jury  or  the  foreman,  and  the  jury 
were  discharged  without  objection.  Afterward,  the  defendant 
moved  for  a  venire  de  novo,  because  the  jury  had  not  signed  the 
answers  to  interrogatories,  but  the  motion  was  pro})erly  over- 
ruled. The  defendant  should  have  objected  to  the  discharge 
of  the  jury  until  the  answers  were  signed,  and  failing  to  do 
so,  he  can  not  object  that  answers  were  not  returned  to  the 
interrogatories.  He  should  have  insisted  that  the  jury  be  re- 
quired to  return  answers  properly  signed  before  being  dis- 
charged. Noble  V.  Enos,  19  Ind.  72;  McElfresh  v.  Gxuird, 
32  Ind.  408." 

So,  in  the  case  in  hand,  conceding,  without  deeidino^,  that 
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the  auswei>»  of  the  jury  to  the  interrogatories  were,  as  appel- 
lant'claimed^  "  irregular,  indefiuite^  imj)roper  aud  uneertain," 
appellant  ought  to  have  insisted  that  the  jury  should  be  re- 
quired to  return  regular,  definite,  proper  and  certain  answers 
to  such  interrogatories,  before  they  were  discharged  from  the 
consideration  of  the  case.  Not  having  done  so,  it  must  be 
held,  we  think,  that  appellant's  motion  for  a  venire  de  novo, 
-even  if  well  taken  otherwise,  came  too  late,  and,  therefore, 
■was  properly  overruled.  Where,  as  here,  the  general  verdict 
of  the  jury  is  perfect  and  complete  in  every  particular,  and 
free  from  uncertainty  or  ambiguity,  we  are  of  opinion  tliat  a 
venire  de  novo  ought  not  to  be  granted,  merely  because  the 
:answers  of  the  jury  to  the  interrogatories  were  "  irregular, 
indefinite,  improper  and  uncertain."  Especially  so  where,  as 
here,  it  appears  that  the  party  complaining  of  such  answers 
wholly  failed  to  insist  below,  that  the  juiy  should  be  required 
to  return  regular,  definite,  proper  and  certain  answers  to  the 
interrogatories,  before  they  were  discharged  by  the  court  from 
the  consideration  of  the  cause.  Appellant's  motion  for  a 
venire  de  novo  was  correetly  overruled. 

Under  the  alleged  error  of  the  court  below,  in  overruling 
appellant's  motion  for  a  new  trial,  its  counsel  insist  in  argu- 
ment that  the  court  erred  in  the  admission  of  certain  cvi- 
•dence,  tending  to  prove  the  amount  of  damages  resulting 
to  appellee  from  the  fire  which  appellant  and  its  employees 
negligently  suffered  to  escape  from  its  right  of  way  to  appel- 
lee's adjoining  lands.  It  was  alleged  in  the  complaint,  and 
proved  on  the  trial,  that  the  fire  which  was  suffered  to  escape 
from  appellant's  right  of  way,  through  the  negligence  of  its 
servants,  to  appellee's  land,  burned  and  destroyed  the  gi*ass 
«nd  the  roots  of  the  grass,  growing  on  such  land.  It  was 
further  shown  by  the  evidence,  that  the  land  in  question  was 
valuable  only  as  meadow  land,  and  for  the  grass  it  produced. 
It  is  claimed  by  appellant's  counsel,  that  the  trial  court  erred 
in  admitting  evidence  of  the  cost  of  re-seeding  such  land  or 
re-setting  it  in  grass.     We  think,  however,  this  evidence  was 
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clearly  competent  for  the  purpose  of  enabling  the  jury  to  as- 
sess correctly  the  amount  of  appellee's  damages,  resulting 
from  appellant's  negligence.  So,  also,  we  think  that  as  it 
was  shown  that,  if  re-seeded,  the  land  would  not  produce  a 
crop  of  grass  the  first  year,  there  was  no  error  in  the  admis- 
sion of  evidence  tending  to  prove  the  annual  rental  value  of 
such  land,  as  bearing  upon  the  question  of  the  amount  of 
appellee's  damages  caused  by  appellant's  negligence. 

Upon  the  record  of  this  cause,  we  can  not  say  that  the 
verdict  of  the  jury  is  not  fairly  sustained  by  the  evidence; 
nor  can  we  say  that  the  damages  assessed  by  the  jury  are 
excessive. 

On  the  former  appeal  of  this  cause,  it  was  said  in  the  opin- 
ion of  the  court,  "  that  the  burning  of  adjacent  property,  by 
sparks  from  a  locomotive  engine,  is  prima  facie  evidence  of 
negligence  in  the  company  and  their  servants  having  the 
management  of  the  engine,  rendering  it  incumbent  on  them 
to  show  that  proper  precaution  had  been  taken  to  prevent  the 
escape  of  sparks."  On  the  last  trial  of  this  cause,  the  court 
instructed  the  jury  substantially  in  accordance  with  what  we 
have  just  quoted  from  the  opinion  of  this  court,  on  the  former 
appeal  of  this  case ;  and  this  instruction,  appellant's  counsel 
earnestly  insist,  does  not  contain  a  correct  statement  of  the 
law  applicable  to  this  case.  While  we  do  not,  and  can  not,* 
fully  endorse  and  approve  the  doctrine  declared  in  the  above 
quotation  from  our  former  opinion  herein,  yet  it  must  be  held, 
we  think,  that  the  doctrine  there  declared  is  the  law  of  this 
case,  and  that  there  was  no  available  error,  therefore,  in  giv- 
ing the  jury  trying  this  cause  the  instruction  complained  of. 
Board,  eic.y  v.  Indianapolis ,  dc.j  R.  W,  Cb.,  89  Ind.  101. 

In  support  of  their  contention  that  the  instructions  of  the 
court  were  erroneous,  appellants  cite  and  rely  upon  Indian- 
apolia,  etc. J  R.  R.  Co,  v.  Paraniore,  31  Ind.  143,  wherein  it 
was  held  that  if  fire  be  communicated  to  property  from  an 
engine,  by  reason  of  a  failure  to  use  proper  preventives,  or  by 
the  negligence  of  employees,  the  company  is  liable  for  the 
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consequences,  but  negligence. in  either  respect  should  not  be 
inferred  without  proof,  the  burden  of  which  rests  on  the  party 
alleging  it.  Upon  the  point  under  consideration,  the  court 
there  said :  *'  It  might,  perhaps,  be  inferred  that  the  fire 
originated,  in  some  way,  from  a  locomotive;  but  the  only 
evidence  from  which  such  an  inference  can  be  drawn  i.s,  that 
two  trains,  one  a  passenger  and  the  other  a  freight  train,  had 
passed  that  point  but  a  short  time  before  the  fire  was  discov- 
ered. But  if  it  is  inferred  the  fire  thus  originated,  still  there 
is  not  a  particle  of  evidence  to  show  that  it  was  caused  by 
any  defect  or  imperfection  of  the  machinery,  or  by  any  want 
of  care  or  prudence  on  the  part  of  those  having  charge  of  the 
trains,  unless  such  negligence  is  to  be  inferred,  prnm^/ac/e, 
from  the  fact  of  the  fire,  thus  throwing  on  the  defendant  the 
burden  of  disproving  negligence,  without  any  aflSrmative  ev- 
idence to  establish  its  existence.  The  American  cases,  except 
in  those  States  where  it  is  regulated  by  statute,  seem  gener- 
ally to  concur  in  holding,  that  no  such  inference  can  arise 
from  the  fact  alone  that  a  fire  is  thus  produced.  Src  Redf. 
Kailw.,  section  125,  cl.  5,  and  cases  there  cited;  Ten-y  v.  Xeto 
York  Central  R.  R.  Co.,  22  Barb.  574;  Rood  v.  New  York, 
etc.,  R.  R.  Cb.,  18  Barb.  80;  Field  v.  New  York  Central  R. 
R.  Co.,  32  N.  Y.  339."  See,  also,  Pierce  Railroads,  pp.  436, 
437,  and  cases  cited  in  the  foot-notes. 

What  we  have  last  quoted,  upon  the  question  under  con- 
sideration, was  the  recognized  law  of  this  State  for  many 
years,  has  never  been  changed  by  statute,  and  as  it  is  in  har- 
mony with  well  established  rules  of  evidence,  it  ought  not, 
we  think,  to  be  changed  by  judicial  decision.  While  this  is 
so,  it  is  manifest  from  the  record  now  before  us,  that  the 
learned  judge,  who  presided  over  the  court  below,  tried  this 
cause  in  strict  accordance  with  the  "  law  of  the  case,"  as  de- 
clared in  the  opinion  of  this  court  on  the  former  appeal 
herein.  When  the  Supreme  Court  decides  a  case,  the  ques- 
tions decided  are  irreversibly  settled  between  the  parties,  in 
all  subsequent  stages  of  the  action,     Haicley  v.  Smith,  45 
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Ind.  183;  Kress  v.  State,  ex  re^.,65  Ind.  106;  Board,  etc.,  v. 
Indianapolis,  etc.,  R.  W.  Co.,  supra  ;  Armstrong  v.  Harsh- 
man,  93  Ind.  216  ;  Jones  v.  Castor,  96  Ind.  307.  "The  de- 
cision is  an  adjudication  concluding  the  courts  and  the  parties. 
*  *  *  It  is  conclusive  as  to  the  questions  in  judgment  in  the 
<5ase  in  which  it  was  rendered,  upon  the  parties  and  those  in 
privity  with  them."     Forgerson  v.  Smitli,  104  Ind.  246, 

The  court  did  not  err,  we  think,  in  overruling  appellant's 
motion  for  a  new  trial,  nor  have  we  found  any  error  in  the 
record  which  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  31, 1887. 


No.  12,128. 

Nix  et  al.  t?.  Williams. 

MoRTOAOE. — ForeeUtmre,^ Sheriff^ s  Sale. — Execuiion, — Mistake. — Where,  in  a 
foreclosure  proceeding,  there  is  a  decree  foreclosing  two  mortgages,  held 
by  different  parties  upon  the  same  real  estate,  which  is  erroneously  de- 
scribed in  the  junior  mortgage,  and  the  decree  thereon,  there  being  also 
a  personal  judgment  embodied  in  the  decree  in  favor  of  the  junior  mort- 
gagee, and  where  such  real  estate  has  been  exhausted  to  satisfy  the 
senior  mortgage,  execution  may  issue  upon  the  personal  judgment  in 
favor  of  the  junior  mortgagee,  without  again  offering  for  sale  under  the 
decree,  either  the  exhausted  property,  intended  to  be  mortgaged,  or  that 
which  was  actually  described  by  mistake,  the  mortgagor  never  having 
owned  or  been  in  possession  of  the  same. 

Sheriff's  Sale.— Discr-c^i'on  of  Sheriff.— In  making  sales  of  real  estate  on 
execution  the  sheriff  has  a  wide  discretion,  and  such  sales  will  not  be 
set  aside  unless  it  clearly  appears  that  there  has  been  an  abuse  of  his 
discretion,  to  the  substantial  injury  of  the  execution  defendant. 

Samk. — Where  a  sheriff,  under  an  execution,  offers  for  sale,  first,  the  rents 
and  profits  of  each  of  several  lots,  second,  the  fee  simple  of  each  of 
such  lots  separately,  then  the  rents  and  profits  of  all  the  lots,  without 
receiving  a  bid,  and  then  offers  for  sale  and  sells  the  fee  simple  of  all 
of  such  lots,  the  sale  will  not  be  set  aside  for  irregularity. 

From  the  Fulton  Circuit  Court. 
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/.  8,  Sliek  and  /.  Conner ,  for  appellants. 

Jf.  L.  Esaick  and  O.  W.  Holman^  for  appellee. 

Elliott,  C.  J. — The  controlling  questions  in  this  ease 
arise  on  the  special  finding  of  facts  and  the  conclusions  of  law 
stated  thereon  by  the  trial  court. 

The  &cts  found  may  be  thus  summarized :  On  the  16th 
day  of  March,  1870,  Francis  M.  Ash  ton  and  his  wife  executed 
to  Hudson  Watts  a  mortgage  on  the  north  half  of  the  south 
half  of  lot  seventy-five,  as  described  in  the  old  plat  of  the 
town  of  Rochester.  On  the  6th  day  qt  January,  1875,  the 
Fulton  Circuit  Court  rendered  a  decree  and  judgment  in  a 
cause  wherein  William  Gillman  was  plaintiff,  and  William 
Ashton,  David  W.  Lyons,  assignee  in  bankruptcy  of  William 
Ashton,  Alfred  H.  Robbins,  Hudson  Watts  and  Francis  M. 
Ashton  were  defendants.  The  decree  was  in  favor  of  Hud- 
,son  Watts  on  the  aforesaid  mortgage,  for  $1,035.90,  and  di- 
rected a  foreclosure  of  the  mortgage  and  a  sale  of  the  real 
•estate  described  in  it.  It  was  also  decreed,  that  in  case  the 
proceeds  of  the  sale  of  the  real  estate  described  should  not 
prove  sufiBcient  to  satisfy  the  judgment,  then  Watts  should 
have  execution  against  any  other  property  of  Francis  M. 
Ashton  subject  to  execution,  to  satisfy  the  unpaid  judgment. 
It  was  further  decreed  that  Francis  M.  Ashton  had  executed 
a  mortgage  to  Alfred  H.  Robbins,  on  the  1st  day  of  Febru- 
ary, 1869,  upon  the  building  situate  on  the  north  half  of  the 
south  half  of  lot  seventy-five,  in  the  new  plat  of  the  town 
of  Rochester,  and  that  Robbins  should  recover  on  said  mort- 
gage the  sum  of  $344.75  ;  that  the  mortgage  be  foreclosed,  a 
sale  of  the  mortgaged  premises  be  made,  and  that,  after  sat- 
isfying the  judgment  of  Robbins,  the  proceeds  from  the  sale 
of  the  real  estate  should  be  applied  in  payment  of  the  judg- 
ment in  favor  of  Watts.  A  certified  copy  of  the  decree  was 
issued  to  the  sheriff,  and,  after  due  notice,  he  sold  lot  number 
seventy-five  in  the  new  plat  of  the  town  of  Rochester,  to 
Edwin  C.  Cowgill  for  $500.     On  the  5th  day  of  May,  1883, 
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a  deed  was  executed  to  Margaret  Cowgill,  widow,  and  Edith 
Cowgill,  daughter,  of  Edwin  C.  Cowgill,  he  having  died  after 
his  purchase.  The  sum  realized  from  the  siile  was  not  suffi- 
cient to  satisfy  the  judgment  rendered  in  favor  of  Alfred  H. 
Robbins.  No  certified  copy  of  the  decree  directing  a  sale  of 
lot  seventy-five  in  the  old  plat  of  the  town  of  Rochester  was 
ever  issued  to  the  sheriiF.  When  Francis  M.  Ashton  exe- 
cuted the  mortgage  to  Watts  on  lot  seventy-five  in  the  old 
plat,  and  when  the  decree  was  rendered,  he  had  no  title  or 
iuterxist  in  that  lot,  nor  has  he  ever  had  possession  of  it.  The 
real  estate  which  Ashton  intended  to  mortgage  to  Watts  was 
lot  seventy-five  in  the  new  plat  of  the  town  of  Rochester. 
There  was  no  order  of  sale  issued  in  favor  of  Watts  for  the 
sale  of  lot  seventy-five  in  the  old  plat,  for  the  reason  that 
there  was  a  mistake  in  the  description  of  the  property  in- 
tended to  be  mortgaged  to  him  by  Ashton,  as  the  intention 
was  to  mortgage  the  lot  in  the  new  plat,  and  not  in  the  old. 
On  the  29th  day  of  March,  1882,  Watts  assigned  his  decree 
and  judgment  to  Edwin  C.  Cowgill,  and  on  the  15th  day  of 
May,  1883,  William  Williams,  the  administrator  of  Edwin 
C.  CowgilPs  estate,  sued  out  an  execution.  On  the  21st  day 
of  May,  of  that  year,  the  sheriff  demanded  property  on  the 
execution,  and  none  being  turned  over,  he  levied  the  execu- 
tion on  the  property  described  in  the  complaint  of  the  appel- 
lants, and  advertised  it  for  sale.  Williams,  as  administrator, 
bid  in  the  property  for  $1,663.94,  and  received  a  certificate 
of  purchase.  The  manner  in  which  the  sale  was  conducted 
is  set  forth  at  length,  and  it  appears  that  the  rents  and  profits- 
for  seven  years  of  each  of  the  several  lots,  were  first  sepa- 
rately offered  for  sale,  that  each  of  the  lots  was  separately 
offered  for  sale,  and  no  bids  were  received ;  thereupon  the- 
sheriff  offered  for  sale  the  rents  and  profits  of  all  the  lots,  and 
no  bids  being  received,  he  then  offered  all  the  lots  for  sale, 
and  sold  them  to  the  administrator. 

The  following  conclusions  of  law  were  stated  by  the  court : 

That  the  execution  was  duly  issued ; 
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That  the  sale  was  properly  conducted. 

The  attack  of  the  appellants  is  principally  directed  against 
the  first  of  these  conclusions,  and  it  is  contended  that  it  is 
erroneous,  because  the  api)ellee  had  no  right  to  an  execution, 
and  because  he  could  not  sell  any  other  property  than  that 
described  in  his  mortgage  and  in  the  decree,  untit  that  had 
first  been  offered  for  sale. 

We  think  that  the  appellee  had  a  right  to  an  execution. 
The  decree  contains  a  personal  judgment  and  authorizes  an 
execution  in  case  the  mortgaged  property  does  not  sell  for 
enough  to  satisfy  the  mortgage.  If  there  had  been  no  per- 
sonal judgment,  the  appellee  would  not  be  entitled  to  an  exe- 
cution; but,  as  there  is  a  personal  judgment,  he  has  a  right 
to  enforce  it  in  the  ordinary  method. 

The  record  shows  that  the  property  intended  to  be  mort- 
gaged was  exhausted  to  satisfy  the  senior  mortgage  lien  held 
by  Robbins,  and  there  was,  therefore,  nothing  to  be  gained 
by  again  offering  it  for  sale.  It  also  appears  that  the  lot 
-erroneously  described  would  have  brought  nothing,  as  the 
execution  defendant  had  no  interest  in  it,  so  that  it  would 
have  been  a  fruitless  thing  to  offer  it  for  sale.  To  have 
offered  it  would  simply  have  entailed  cost  and  expense  upon 
the'  parties  without  any  good  result. 

It  is  true  that  an  execution  can  not  be  levied  in  ordinary 
•cases  until  the  mortgaged  property  is  first  exhausted.  Fletcher 
V.  Holmes,  25  Ind.  458.  But  this  general  rule  can  not  apply 
here,  for  it  here  appears  that  a  sale  on  a  senior  mortgage  had 
exhausted  the  mortgaged  property,  and  it  could  not  again  be 
offered  for  sale.  The  property  described  in  the  mortgage 
was  not  that  which  the  parties  intended  to  convey,  and  this 
appears  from  the  decree  made  on  the  cross  complaint  of  Rob- 
bins,  for  that  decree  shows  that  the  two  mortgages  were  in 
reality  upon  the  same  property. 

The  sheriff  did  not  violate  the  law  in  offering  the  property 
for  sale.  Having  offered  the  rents  and  profits  of  the  lots  for 
sale,  and  then  the  lots  separately,  he  was  justified  in  offering 
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all  of  the  lots  together.  Weaver  v.  Guyer,  59  Ind.  195; 
Nesbit  V.  Ilanwayy  87  lud.  400.  Much  is  necessarily  con- 
fided to  the  discretion  of  the  sheriff  in  making  sales  of  real 
estate,  and  a  sale  will  not  be  set  aside  unless  it  clearly  ap- 
pears that  there  has  been  an  abuse  of  this  discretion,  to  the 
substantial  injury  of  the  execution  defendant.  Jones  v.  Ko- 
komo  Building  Ass^n,  77  Ind.  340;  Bardevs  v.  Huber^  45  Ind. 
235. 

Judgment  affirmed. 

Filed  March  29,  1887. 


No.  12,633. 

Foellinger  t;.  Leh  et  al. 

Sale. — Agency. — Evidence, — The  evidence  in  this  case  tends  to  establish 
the  following  facts :  J.  F.  was  for  many  years  a  shoe  merchant,  and  had 
purchased  goods  from  L.  &  Co.  There  were  signs,  bearing  his  name,  in 
front  of  the  building  in  which  lie  conducted  his  business.  In  June, 
1880,  while  his  business  was  being  carried  on  through  the  agency  of  his 
sons,  J.  F.,  Jr.,  and  M.  F.,  the  salesman  of  L.  &  Co,  called  at  his  store 
during  his  absence,  and  the  sons  gave  an  order  for  goods  to  be  delivered 
in  September.  The  order  was  noted  in  the  salesman's  book  as  having 
been  given  by  J.  F.,  and  the  sale  was  made  upon  his  credit.  After  the 
order  was  given  M.  F.  suggested  to  the  salesman  that  J.  F.  might  re- 
tire from  the  firm  before  the  goods  were  to  be  shipped,  and  that  the  order 
had  better  be  taken  in  the  name  of  J.  <&  M.  F.,  stating  at  the  same 
time  that  he  would  gi^e  notice  before  the  goods  were  forwarded  as  to 
how  the  firm  would  be.  The  order  was  so  changed,  but  no  notice  was 
given.  The  goods  were  shipped  to  J.  &  M.  F.  at  the  time  stipulated, 
and  charged  on  the  books  of  L.  &  Co.  in  the  same  way.  J.  F.,  Sr.,  had 
in  the  meantime  retired  from  business,  and  J.  F.,  Jr.,  succeeded  him, 
the  latter  using  the  same  signs  and  letter-heads.  No  such  firm  as  J.  & 
M.  F.  was  ever  formed. 

Hddy  that  the  evidence  is  sufficient  to  sustain  a  judgment  against  J.  F., 
Sr,,  for  the  value  of  the  goods. 

From  the  Allen  Superior  Court. 

R.  8.  Taylor,  for  appellant. 

W.  P.  Breen,  H.  Oolerick  and  W.  8.  Oppenheim,  for  appellees.. 
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Mitchell,  J. — Leh  &  Co.,  of  AUcntown,  Pennsylvania, 
brought  this  suit  agaiuiit  Jaeob  Foel  linger,  of  Fort  Wayne, 
to  recover  upon  an  account  for  goods  sold  and  deliv^ered. 
The  defence  was  that  the  goods  were  not  purchased  by  nor 
for  the  defendant,  and  that  he  never  received  them. 

There  was  a  recovery  in  the  court  below,  and  the  only 
question  here  is  whether  there  was  any  evidence  to  sustain 
the  verdict  of  the  jury. 

It  appears  that  Jacob  Foellinger  was  for  many  years  a 
shoe  merchant  in  the  city  of  Fort  Wayne.  He  had  a  sou 
named  Jacob,  and  another  named  Martin  C.  In  the  sum- 
mer of  1880,  these  two  sons  were  clerking  in  his  store.  They 
had,  to  some  extent  at  least,  the  charge  and  management  of 
their  father^s  business,  and  sometimes  ordered  goods  in  his 
name,  and  conducted  his  correspondence.  At  the  time  the 
goods  in  questio'n  were  ordered,  the  elder  Jacob  Foellinger 
was  reducing  his  stock  with  a  view  of  going  out  of  business. 
After  the  goods  were  ordered,  and  before  they  were  received, 
the  stock  on  hand  was  sold  to  the  wife  of  his  son  Jacob,^  who 
shortly  afterwards  transferred  it  to  Jacob  Foellinger,  the 
younger.  Jacob  Foellinger,  the  elder,  never  had  a  partner. 
He  had  purchased  goods  from  the  plaintiffs  before  those  sued 
for  were  ordered.  He  owned  the  building  in  which  he  did 
business,  and  had  several  signs  about  the  front  of  the  store, 
on  which  were  printed  the  name  "  J.  Foellinger.'^  He  also 
had  letter  and  bill-heads,  similarly  marked,  and  which  con- 
tained a  reference  to  his  store  as  "The  Pioneer,  Estab- 
lished 1840."  These  signs  remained  unchanged  after  the 
sale,  and  Jacob  Foellinger,  the  younger,  used  the  same  letter- 
heads, after  the  purchase,  as  were  used  by  his  father  before. 

We  agree  with  appellant's  counsel,  that  in  order  to  charge 
the  appellant  with  the  price  of  these  goods,  it  must  be  shown 
either  that  he  ordered  them  himself;  or  that  they  were  or- 
dered by  his  agent,  or  some  one  whom  the  sellers  were  au- 
thorized to  treat  as  his  agent ;  or  that  he  received  them 
himself;  or  that  they  were  received  for  him  by  his  agent,  or 
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some  one  whom  the  sellers  were  aiitliorized  to  treat  as  his 
agent;  or  that  the  sellers  ])arte(l  with  these  goods  to  some  one 
else,  but  believing  in  good  faith  that  they  were  selling  them 
to  the  appellant,  and  being  led  into  that  belief  notwithstand-  4 
'  ing  the  exercise  of  ordinary  business  care  and  prudence  on 
their  part,  by  some  false  appearance  of  things  caused  by 
some  act  of  omission  of  the  appellant. 

The  evidence  tends  to  show  that  the  goods  were  ordered 
by  the  appellant^s  sons  while  they  were  acting  as  his  agents 
and  as  managers  of  his  business.  The  order  was  given  under 
such  circumstances  as  fairly  authorized  the  salesman  of  Leh 
&  Co.  to  suppose  that  the  goods  were  ordered  for  the  appel- 
lant. Leh  &  Co.  having  previously  dealt  with  the  appellant, 
they  directed  their  travelling  salesman  to  call  upon  Jacob 
Foellingcr,  of  Fort  Wayne,  in  tlie  course  of  his  agency.  The 
salesman  called  at  the  appellant's  store  in  June,  1880.  Then* 
is  no  question  but  that  the  elder  Foellingcr  was  then  conduct- 
ing the  business  mainly  through  the  agency  of  his  sons,  Jacob 
and  M.  C.  Foellingcr.  The  salesman  found  the  sons  in  the 
store,  apparently  in  charge  of  the  business.  He  neither  saw 
nor  dealt  with  the  elder  Foellingcr,  but  he  understood  tlu* 
business  belonged  to  him.  The  sons  gave  an  order  for  goods 
to  be  delivered  in  September,  1880.  The  order  was  noted  in 
their  presence  in  the  salesman's  order-book,  as  having  been 
given  by  "  J.  Foellingcr." 

After  the  order  had  been  given,  and  before  the  agent  left 
the  city,  M.  C.  Foellingcr  suggested  to  him,  that  J.  Foci- 
linger  might  retire  from  the  firm  before  the  goods  were  to  be 
shipped,  and  that  the  order  had  better  be  taken  in  the  name 
of  J.  &  M.  C.  Foellingcr,  stating  at  the  same  time  that  be-  . 
fore  the  goods  were  shipped  he  would  give  him  notice  of  how 
the  firm  would  be.  Thereupon  the  agent  changed  the  mem- 
orandum on  his  order-book,  so  as  to  make  the  order  in  the 
name  of  J.  &  M.  C.  Foellingcr.  He  also  made  the  follow- 
ing note  at  the  foot  of  the  memoi-andum :  "  Will  leave  us 
know  should  J.  Foellingcr  retire  in  time  for  shipping  goods." 


r 
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No  notice  of  any  change  was  given.  In  answer  to  an  in- 
quiry of  a  commercial  agency  at  Fort  Wayne,  Leh  &  Co.  were 
informed  after  the  order  was  sent  in,  that  there  was  no  such 
firm  as  J.  &  M.  C.  Foellingcr;  that  they  were  the  sons  of  J. 
Foellinger,  who  was  quite  old,  and  gave  little  personal  atten- 
tion to  his  business,  which  was  under  the  management  of  his 
sons. 

The  goods  were  shipped  and  billed  to  J.  &  M.  C.  Foellinger, 
and  were  charged  in  the  same  way  on  the  books  of  Leh  & 
Co.  The  witness  was  permitted  to  testify  without  objection, 
that  he  made  the  sale  to,  and  upon  the  credit  of,  J.  Foellinger 
alone. 

That  the  appellant  was  conducting  the  boot  and  shoe  busi- 
ness through  the  agency  and  management  of  his  sons,  at  the 
time  the  order  was  taken,  is  an  indisputable  fact.  That  the 
sons  ordered  the  goods  while  so  conducting  their  father's 
business,  is  also  beyond  dispute,  and  that  they  ordered  them 
for  their  father  is  an  inference  that  might  well  arise  from  all 
the  other  evidence  in  the  case.  If  nothing  had  been  said 
when  the  order  was  originally  completed,  and  noted  in  the 
salesman's  order-book,  to  "  J.  Foellinger,"  there  could  be  no 
doubt  of  the  appellant's  liability.  It  is  claimed,  however, 
that  the  subsequent  occurrences  show  that  the  order  was  rot 
made  on  the  appellant's  behalf.  We  do  not  concur  in  this 
view.  After  the  order  had  been  completed,  one  of  the  sons 
suggested  a  possible  change  in  the  business  before  the  goods 
were  to  be  shipped,  and  that  the  order  had  better  be  changed 
to  J.  &  M.  C.  Foellinger.  This  was  done  accordingly,  but 
it  was  done  in  view  of  the  further  promise  made  by  the  ap- 
pellant's agent,  that  if  J.  Foellinger  retired  from  the  firm, 
Leh  &  Co.  would  be  notified.  There  is  nothing  in  the  evi- 
dence which  tends  to  indicate  that  either  the  salesman  or  his 
principals  contemplated  a  transaction  with  any  other  J.  Foel- 
linger than  the  one  who  was  conducting  the  business  at  the 
time  the  order  was  taken.  It  must  be  supposed  that  when 
Vol.  110.— 16 
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they  were  informed  that  notice  would  be  given  in  the  event 
J.  Foelliuger  should  retire,  they  understood  that  it  meant  the 
appellant. 

At  all  events,  the  transaction  of  taking  the  order  having 
been  completed  under  circumstances  which  bound  the  appel- 
lant, it  was  incumbent  on  him  to  show  that  the  subsequent 
facts  were  such  as  to  bring  home  to  Leh  &  Co.  notice  that 
the  order  was  not  made  on  his  behalf. 

All  that  occurred  subsequently  was,  that  information  was 
given  that  a  change  in  the  business  was  contemplated,  and 
that  the  order  should  be  nominally  changed  to  J.  &  M.  C. 
Foellinger,  in  view  of  such  possible  change,  of  which,  if  it 
occurred,  further  notice  was  to  be  given.  No  notice  was 
given.  No  such  firm  as  J.  &  M.  C.  Foellinger  ever  was 
formed.  When  a  change  was  made,  the  business  was  con- 
tinued, and  the  correspondence  conducted  upon  the  same  let- 
ter-heads, in  the  name  of  J.  Foellinger,  and  the  sellers  of 
the  goods  were  not  notified  of  any  change  whatever. 

That  the  goods  were  shipped,  billed  and  charged  to  J.  & 
M.  C.  Foellinger,  is  consistent  with  the  theory  that  J.  Foel- 
linger, the  elder,  on  whose  behalf  the  order  was  taken^  had 
not  retired  from  the  business. 

While  the  evidence  is  not  entirely  satisfactory,  it  can  not 
be  said  that  the  verdict  was  not  supported  by  any  evidence. 

Judgment  affirmed,  with  costs. 

Filed  March  30,  1887. 
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ably interpreted. 
Same. — Material  Alteration. — A  material  alteration,  although  favorable  to 

the  surety,  will  release  him  from  liability  upon  the  contract. 
Same. — Smrty  for  Performance  of  Contract  to  Sell  Goods  on  Commission, — 


r 


NOVEMBER  TERM,  1886.  243 


The  Weir  Plow  Company  r.  Walmsley  et  at. 


ExUnsion  of  Liability. — Where  one  contracts  to  sell,  on  commission,  goods 
which  are  to  be  shipped  to  him  as  ordered,  and  to  account  for  money 
received  and  to  guarantee  the  payment  of  all  notes  taken  where  sales 
are  made  on  time,  a  surety  for  the  performance  of  the  contract  is  not 
liable  for  a  default  respecting  goods  purchased  by  his  principal,  and  in 
his  possession,  prior  to  the  execution  of  the  contract,  and  which  are 
without  his  knowledge,  by  a  subsequent  agreement  between  the  prin- 
cipal and  the  obligee,  sold  as  furnished  under  the  contract. 

SAXE.—AUeralion  o/"  Contract, — Release  of  Surety. — Where,  in  such  a  case, 
subsequent  to  the  execution  of  the  contract  and  without  the  consent  of 
the  surety,  the  obligee  inserts  therein  the  provision  that  all  goods 
specified  in  the  contract  and  attached  price-list  have  been  delivered  to 
the  principal  obligor,  and  ai*e  acknowledged  as  being  in  his  possession, 
and  the  further  provision  that  the  payment  for  all  ^oods  ordered  by 
the  principal  are  guaranteed  by  the  surety,  the  alterations  are  material 
and  release  the  surety. 

Practice. — Appeal — Stenographer. — Long-Hand  MantMcript  o^  Evidence. — 
BUI  of  FkeeptlvM. — In  order  to  make  the  long-hand  manuscript  of  the 
evidence  taken  by  a  stenographer  a  part  of  the  record  on  appeal  to  the 
Supreme  Court,  it  must  be  incorporated  in  a  bill  of  exceptions. 

Supreme  Court. --/n«frtirfiofM. — Evidence. — Presumption. — Practice. — Where 
the  evidence  is  not  in  the  record,  the  judgment  will  not  l)e  reversed  on 
account  of  instructions  given,  if,  upon  any  state  of  the  evidence  which 
might  properly  have  been  before  the  jury,  they  would  have  been  cor- 
rect, it  being  presumed  in  such  case  that  they  were  applicable. 

From  the  Vigo  Superior  Court. 

W,  Eggle«ton  and  E,  Reid,  for  appellant. 

/.  N.  Pierce^  for  appellees. 

ZoLi^BS^  J. — Appellant  bases  its  action  upon  a  written 
contract. 

Although  signed  by  appellant  and  the  appellees,  Walmsley 
and  Carithers,  the  contract  upon  its  lace  shows  that  the  real 
contracting  parties  were  appellant  and  Walmsley. 

The  terms  of  the  contract,  so  far  as  they  need  to  be  here 
set  out,  are,  that  appellant  agreed  to  **  manufacture  and  fur- 
nish" farming  implements  to  Walmsley,  to  be  sold  by  him 
on  commission,  the  kind  of  implements,  the  price  of  the  same, 
and  the  commission  to  be  allowed  to  Walmsley  being  stated. 
"  Said  goods  to  be  delivered  on  board  cars  at  Indianapolis, 
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on  or  about,  when  ordered,  1881."  The  undertakings  on  the 
part  of  Walmsley  were,  that  he  would  receive,  pay  freight, 
store  in  good  order,  sell  as  far  as  possible  for  cash  at  the 
price-list,  and  when  sales  could  not  be  made  for  cash,  in  no 
case  to  extend  the  time  of  payment  of  notes  beyond  the  1st 
day  of  October,  1881,  and  to  deliver  no  goods  until  settled 
for ;  that  he  would  take,  and  turn  over  to  appellant,  interest- 
bearing  notes,  payable  to  it,  upon  blanks  furnished  by  it,  and 
require  a  property  statement  on  the  back  of  the  notes  by  the 
purchasers,  that  they  were  worth  $2,000  above  debts;  that  he 
would  remit  to  appellant  the  full  proceeds  of  cash  sales,  and 
notes,  on  Monday  of  each  week,  first  endorsing  each  and  every 
note,  using  the  following  form :  "  For  value  received  we 
hereby  guarantee  the  payment  of  this  note  at  maturity,  or 
any  time  thereafter,  waiving  protest,  demand,  and  notice  of 
non-payment  thereof; "  that  final  settlement  should  be  made 
witji  appellant  on  the  1st  day  of  July,  1881,  or  at  such  other 
time  as  it  might  require;  that  if  any  notes  should  remain  un- 
paid for  ninety  days  after  maturity,  they  should  be  taken  up 
and  paid  by  Walmsley;  that  the  contract  itself  should  be  a 
full  guarantee  on  his  part  of  the  payment  of  the  notes  turned 
over  to  appellant,  and  that  a  failure  to  endorse  the  notes 
should  not  affect  such  guarantee ;  that  Walmsley  would  use 
all  proper  diligence  to  sell  the  implements  ordered,  and  that 
in  case  of  failure  or  neglect  to  sell  all  of  said  implements  by 
the  1st  day  of  July,  1881,  he  would  settle  for  those  remain- 
ing unsold,  by  giving  "  their"  notes,  payable  to  appellant  or 
order  on  the  1st  day  of  October,  1881. 

By  other  stipulations  in  the  contract,  appellant  granted  to 
Walmsley  the  right  to  sell  said  implements  in  Vigo  county, 
Indiana,  during  the  spring  trade,  and  he  agreed  to  sell  those 
implements  in  preference  to  others  of  similar  kind. 

After  stating  the  terms  of  the  contract,  it  is  alleged  in  the 
complaint,  that  prior  to  making  the  contract,  Walmsley  had 
been  acting  as  agent  of  appellant,  and  as  such  had  on  hand  a 
large  amount  of  agricultural  implements,  which  by  agreement 
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were  turned  over  to  him  by  appellant,  and  were  included  in  the 
contract ;  that  appellant  has  complied  with  all  the  terms  of 
the  contract ;  that  appellees  have  not  complied  with  the  terms 
of  the  contract  on  their  part,  in  that  they  have  received  from 
time  to  time  from  appellant,  since  the  execution  of  the  con- 
tract, until  the  latter  part  of  the  year  1881,  large  amounts  of 
agricultural  implements,  and  sold  a  large  part  of  such  imple- 
ments to  divers  persons,  partly  for  cash  and  partly  on  time, 
and  taken  and  turned  over  notes  payable  to  appellant ;  that 
appellees  failed  to  endorse  said  notes  or  take  them  up  and 
pay  them,  and  that  they  have  been  due  for  more  than  ninety 
days;  that  Walmsley  failed  to  remit  to  appellant  the  cash  re- 
ceived on  sales  of  the  implements  in  accordance  with  the  terms 
of  the  contract,  but,  on  the  contrary,  converted  to  his  own 
use  $1,500  of  the  money  so  received  on  cash  sales.  Judg- 
ment is  asked  for  the  amount  of  the  money  so  converted,  and 
for  the  amount  of  the  unpaid  notes,  a  list  of  which  is  given 
in  the  complaint. 

Walmsley  made  default.  Carithers  filed  an  answer  in  three 
paragraphs,  and  a  cross  complaint.  A  demurrer  by  appel- 
lant to  the  cross  complaint  and  to  the  third  paragraph  of  the 
answer  was  overruled  by  the  court  below.  Those  rulings  are 
assigned  as  error. 

So  far  as  material  here,  it  is  averred  in  the  third  paragraph 
Df  the  answer,  that  Carithers,  with  the  knowledge  of  appel- 
lant, executed  the  contract  filed  with  the  complaint,  as-, 
surety  for  Walmsley  and  in  no  other  capacity ;  that  prior  to* 
the  execution  of  the  contract,  Walmsley  had  purchased  from 
appellant  a  thousand  dollars'  worth  of  farming  implements,, 
of  the  kind  and  quality  mentioned  in  the  contract,  which 
were  in  his  possession  at  the  time  the  contract  was  made,  of 
which  fact  Carithers  was  ignorant  at  the  time  he  executed 
the  contract;  that  subsequent  to  the  execution  of  the  con- 
tract, and  without  the  knowledge  or  consent  of  Carithers, 
appellant  and  Walmsley  agreed  that  the  said  implements,  so 
in  his  possession,  should  be  taken  and  received  by  him  under 
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the  contract,  as  the  implements  to  be  manufactured  and 
famished  on  board  the  cars  at  Indianapolis,  as  stated  in  the 
contract,  and  that  they  were  so  taken  and  sold  by  Walmsley; 
that  for  the  purpose  of  making  the  contract  cover  and  in- 
clude such  implements,  so  had  on  hand  by  Walmsley,  they 
wrongfully  inserted  in  said  contract  the  following:  "All 
goods  specified  in  this  contract  and  in  price-list  attached, 
have  been  delivered  to  the  party  of  the  second  part  (Walms- 
ley), and  are  hereby  acknowledged  as  being  in  the  possession 
of  said  party  of  the  second  part;"  that  in  pursuance  of  said 
arrangement,  Walmsley  received  said  implements  and  sold 
them  under  the  contract  without  the  knowledge  of  Carithers. 

"Nothing,"  says  Judge  Story,  "can  be  clearer,  both  upon 
principle  and  authority,  than  the  doctrine,  that  the  liability 
of  a  surety  is  not  to  be  extended,  by  implication,  beyond 
the  terms  of  his  contract.  To  the  extent,  and  in  the  manner, 
and  under  the  circumstances,  pointed  out  in  his  obligation, 
he  is  bound,  and  no  further.  It  is  not  sufficient,  that  he  may 
sustain  no  injury  by  a  change  in  the  contract,  or  that  it  may 
even  be  for  his  benefit.  He  has  a  right  to  stand  upon  the 
very  terms  of  his  contract;  and  if  he  does  not  assent  to  any 
variation  of  it,  and  a  variation  is  made,  it  is  fatal.'*  Miller' 
V.  Stewartj  9  Wheat.  680.  Such  has  always  been  the  doctrine 
of  this  court.  Jxidah  v.  Zimmennan,  22  Ind.  388 ;  Markland, 
etc.,  Go.  V.  Kimmel,  87  Ind.  660;  Oity  of  Lafayette  v.  James^ 
92  Ind.  240  (47  Am.  R.  140) ;  Weed  S.  M.  Co.  v.  Winchel, 
107  Ind.  260. 

It  is  also  a  rule,  well  settled,  that  the  contract  of  the  surety 
must  be  given  a  reasonable  interpretation,  in  accordance  with 
the  established  rules  of  construction.  Trwiyi  v.  Kilbum^  104 
Ind.  113. 

As  will  be  noticed  from  the  abstract  of  the  complaint 
above  given,  appellant  seeks  to  recover  a  judgment  against 
appellees  for  an  amount  of  money  which  it  is  alleged  Walms- 
ley collected  upon  cash  sales  of  implements,  and  failed  to 
remit,  and  for  the  amount  of  notes  which  he  had  taken  upon 
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the  sales  of  such  implements,  and  turned  over  to  appellant^ 
and  which  were  not  paid  by  the  makers. 

Against  these  demands,  appellee  Carithers  interposes  the 
-defence,  as  will  also  be  observed  from  the  abstract  of  the 
answer  above  given,  that  at  the  time  he  executed  the  con- 
tract as  surety  for  Walmsley,  he,  Walmsley,  had  on  hand  a 
thousand  dollars'  worth  of  implements,  of  the  kind  and 
<|uality  mentioi^ed  in  the  contract,  which  he  had,  prior  to 
that  time,  purchased  of  appellant ;  that  he,  Carithers,  was  not 
aware  of  that  ikct  at  the  time  he  executed  the  contract ;  and 
that  subsequent  to  the  execution  of  the  contract,  and  with- 
out his  consent  or  knowledge,  the  implements  so  purchased 
and  in  the  possession  of  Walmsley  were,  by  an  agreement 
between  him  and  appellant,  sold  by  Walmsley  as  implements 
furnished  under  the  contract.  These  averments  in  the  answer 
are,  by  the  demurrer,  admitted  to  be  true. 

The  contract  in  suit,  manifestly,  had  reference  to  imple- 
ments to  be  furnished  by  appellant  to  Walmsley  in  the  future, 
to  be  sold  by  him  on  commission.  The  undertaking  on  the 
part  of  Carithers  was,  that  as  to  such  implements,  Walmsley 
should  perform  the  conditions  of  the  contract,  by  remitting 
the  cash  received  upon  sales,  by  turning  over  the  notes  re- 
ceived on  such  sales,  by  paying  them,  if  not  paid  by  the 
makers  within  the  fixed  time,  and  by  settling  by  note  for 
implements  unsold  on  the  1st  day  of  July,  1881. 

According  to  the  answer,  the  contract  was  subsequently 
extended  by  appellant  and  Walmsley,  so  as  to  cover  a  thou- 
sand dollars'  worth  of  implements  which  Walmsley  had  pre- 
viously purchased  from  appellant.  To  hold  Carithers  liable 
upon  the  contract,  as  thus  extended,  would  be  to  enable  appel- 
lant to  get  security  for  a  debt  which  Walmsley  owed  it  at  the 
time  the  contract  was  made,  and  to  hold  Carithers  as  surety 
for  that  debt.  It  would  be  to  hold  Carithers  liable  as  surety, 
not  only  for  what  implements  might  be  furnished  by  appel- 
lant to  Walmsley  subsequent  to  the  execution  of  the  con- 
tract, but  also  for  implements  which  had  been  sold  to  him 
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by  appellant  prior  to  that  time.  That  was  not  Carithers' 
contract. 

According  to  the  answer,  therefore,  appellant  is  seeking  to 
hold  Carithers  upon  a  transaction  which  grew  out  of  a  con- 
tract different  from  that  made  by  him.  That  can  not  be  done^ 
In  our  judgment  the  answer  is  sufficient.  Having  reached 
this  conclusion,  we  need  not  notice  other  features  of  the  an- 
swer discussed  by  counsel.  In  addition  to  the  authorities 
above  cited,  see  Brandt  Suretyship,  sections  337,  338,  339^ 
342,  343,  345;  Ham  v.  Greve,  34  Ind.  18;  Johnston  v.  3/ay,. 
76  Ind.  293;  2  White  &  Tudor  Leading  Cases  in  Equity,  p. 
1873;  Baylies  Sureties,  pp.  260,  267,  268,  294;  Zimmet-nuni. 
v.  Judahy  13  Ind.  286 ;  Stone  v.  Compton,  5  Bingham's  New 
Cases,  142. 

The  substance  of  the  cross  complaint  by  Carithers  is,  that 
with  the.  knowledge  of  appellant,  he  executed  the  contract  as 
surety  for  Walmsley,  and  in  no  other  capacity ;  that  after  the 
execution  of  the  contract,  appellant,  without  his  consent  or 
knowledge,  permitted  and  allowed  Walmsley  to  receive,  buy 
and  sell,  the  implements  and  farming  utensils  mentioned  in 
said  contract,  and  under  the  same,  long  after  the  same  had 
expired  by  the  terms  of  limitation  therein ;  that  without 
Carithers'  consent  or  knowledge,  and  subsequent  to  the  exe- 
cution of  the  contract,  appellant  inserted  in  the  contract  the 
words  "  all  goods  specified  in  this  contract,  and  in  price- 
list  attached,  have  been  delivered  to  the  party  of  the  second 
part  (Walmsley),  and  are  hereby  acknowledged  as  being  in 
the  possession  of  said  party  of  the  second  part;"  also,  "the 
j)ayinent  for  all  goods  ordered  by  W.  F.  Walmsley  from  the 
contract  or  price-list,  is  hereby  guaranteed  by  J.  H.  Car- 
ithers." 

It  is  thus  averred  that  the  above  was  inserted  in  the  con- 
tract. That  is  admitted  by  the  demurrer.  We  can  not  look 
beyond  the  cross  complaint  and  the  admission  by  the  demur- 
rer, to  the  copy  of  the  contract  filed  with  the  complaint,  to 
ascertain  whether  the  matter  alleged  to  have  been  inserted  ia 
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the  contract  was  in  fact  so  inserted,  or  whether  it  was  writteD 
on  the  margin  of  the  contract,  and  beneath  the  signatures  of 
the  parties. 

The  question  then  is,  was  the  contract  so  altered  by  the  in- 
sertion of  the  matter  as  to  release  the  surety  ?  In  other  words, 
was  there  a  material  alteration  of  the  contract  as  to  Carithers^ 
the  surety  ?  We  t^ink  that  the  alteration  made,  as  in  the 
cross  complaint  alleged,  was  a  material  one  as  to  Carithers. 

As  originally  made,  the  contract  was  one  for  the  furnish- 
ing of  farming  implements  to  Walmsley,  as  they,  might  be 
ordered  by  him. 

In  a  suit  upon  that  contract,  the  burden  would  have  been 
upon  appellant  to  prove,  by  whatever  evidence  it  might  have,, 
that  an  amount  of  such  implements  had  been  delivered.  As 
changed,  the  contract  itself  would  furnish  absolute  proof  that 
'*  all  goods  specified  in  the  contract  and  price-list"  have  beea 
delivered  to  Walmsley.  The  contract  as  changed  is  thus 
made  to  furnish  absolute  proof  against  the  surety.  To  such 
a  contract  he  did  not  give  his  assent.  He  did  not  enter  inta 
.such  a  conti'^ct.  And  so,  as  originally  made,  the  contract 
did  not  contain  the  stipulation  that  '^  payment  for  all  goods 
ordered  by  W.  F.  Walmsley  *  *  *  is  hereby  guaranteed  by 
Jas.  H.  Carithers."  The  insertion  of  that  stipulation  made 
the  contract  materially  different  from  what  it  was  originally 
written. 

It  is  true  that  Carithers  now  alleges  that  he  was,  in  fact, 
surety  for  Walmsley,  but  that  makes  no  difference. 

A  material  alteration,  although  favorable  to  the  surety  com- 
plaining, will  yet  release  him  from  liability  upon  the  contract- 
It  was  for  Carithers  to  say  whether  or  not  his  relation  to- 
the  contracting  parties  should  be  fixed  by  the  terms  of  the 
contract.  It  was  for  him  to  say  whether,  by  the  terms  of 
the  contract,  his  relation  should  be  definitely  fixed  as  guar- 
antor for  the  payment  of  all  goods  that  might  be  ordered  by 
Walmsley. 

No  one  had  the  right  to  insert  such  a  stipulation  without 
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his  consent  or  knowledge.  The  insertion  of  that  stipulation 
•destroyed  the  identity  of  the  contract,  as  signed  by  him.  See 
Franklin  Life  Ins.  Oo.  v.  Courtney^  60  Ind.  134. 

Having  concluded  that  the  cross  complaint  is  good  on  the 
ground  that  it  rests  upon  a  material  alteration  of  the  con- 
tract, we  need  not  consider  the  allegation  that  goods  were 
furnished  to  Walmsley  subsequent  to  the  limit  fixed  in  the 
•contract. 

It  is  further  contended  by  appellant^  that  the  verdict  and 
judgment  in  favor  of  appellee  are  not  sustained  by  suffi- 
cient evidence. 

That  contention  is  met  by  appellee  Carithers  with  the  con- 
tention on  his  part  that  the  evidence  is  not  in  the  record^  and 
that,  therefore,  no  question  can  be  made  as  to  its  sufficiency. 
This  latter  contention  can  not  be  disregarded.  There  is 
inserted  in  the  transcript  what  appears  to  be  a  long-hand 
manuscript  of  evidence  furnished  by  a  stenographer.  The 
evidence,  as  thus  furnished,  appears  to  have  been  filed  on  the 
3d  day  of  July,  1884,  but  it  was  not  incorporated  into  a  bill 
of  exceptions.  The  opjy  bill  of  exceptions  in  the  record  is 
one  filed  oh  the  26th  day  of  June,  1884.  That  bill  em- 
braces the  instructions  given  and  refused,  and  nothing  more. 
It  has  been  held  many  times,  that  in  order  to  make  the  long- 
liand  manuscript  of  the  evidence  taken  by  a  stenographer  a 
part  of  the  record  on  appeal  to  this  court,  it  must  be  incor- 
porated into  a  bill  of  exceptions.  Marshall  v.  Staie^  ex  rel.^ 
107  Ind.  173. 

A  large  portion  of  one  of  the  briefs  filed  by  counsel  for 
appellant  is  devoted  to  the  alleged  errors  of  the  court  in  re- 
fusing instructions  asked  by  appellant,  and  in  giving  others. 

We  have  examined  each  of  the  instructions  asked  by  ap- 
pellant. We  can  not  say,  without  the  evidence,  that  the 
court  erred  in  refiisiiii^;  the  first,  second  and  eleventh  so  asked. 
They  may  have  hi'en  nfiised  because  they  were  not  applica- 
ble to  the  evidence.     Freeze  v.  DePuy,  57  Ind.  188;  Stout  v. 
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Stout,  77  Ind.  637 ;  McCalmeni  v.  State,  77  Ind,  250;  Powers 
V.  State,  87  Ind.  144  (155). 

The  sixth  instruction  so  asked  was  that  Carithers  could 
not  show  that  he  was  surety  for  Walmsley,  etc.  That  was 
properly  refused,  because  it  was  not  a  correct  statement  of 
the  law  as  applied  to  the  contract  in  suit. 

We  have  also  examined  the  instructions  given  by  the  court. 
Here  again,  we  can  not,  without  the  evidence,  say  that  the 
court  erred.  It  is  well  settled  that  where  the  evidence  is  not 
in  the  record,  the  judgment  will  not  be  reversed  on  account 
of  instructions  given,  if,  upon  any  state  of  the  evidence 
which  might  properly  have  been  before  the  jury,  the  instruc- 
tions would  have  been  correct.  In  such  a  case,  it  will  be 
presumed  that  the  instructions  were  applicable  to  the  evi- 
dcDce.  Elkhart,  etc.,  As^n  v.  Houghton,  103  Ind.  286  (53 
Am.  E.  614),  and  cases  there  cited;  North  Western  Mut.  Life 
Ins.  Co.  V.  Heimann,  93  Ind.  24,  and  cases  there  cited. 

It  would  not  be  profitable  to  extend  this  opinion  to  set 
out  in  full  the  instructions  given  by  the  court,  or  to  give  an 
abstract  of  them.  We  have  not  discovered  any  abstract 
proposition  of  law  erroneously  stated  as  against  apj>cllant  in 
any  of  them.  Nor  have  we  discovered  in  the  record,  as  it 
comes  before  us,  any  error  that  would  justify  this  court  in 
overthrowing  the  judgment. 

Judgment  aflGrmed,  with  costs. 

Filed  AprU  1.1887. 


No.  10,783.  

110    2bl 

Woollen  v.  Wire,  Administrator.  ht  m 

no    251 
Jury. —  Voir  Dire. — Opinion  of  Juror  Upon  Assumed  Facts  of  Case, — PnuUice.     150    i®, 

— ^A  party  can  not  assume  the  facts  of  a  case  on  trial  and  ask  a  jaror, 

OQ  bis  voir  dire^  for  whom,  on  the  facts  assumed,  he  would  find. 

Evidence. — Prcmisaory  Note. — Execution  of.— Exclusion  from  Evidence  Until 

Execution  ia  I\-oved, — Practice. — Where  the  execution  of  a  note  sued  on 
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b  denied  ander  oath,  the  court  maj  in  its  discretion  exclude  it  from 
the  jury  until  evidence  of  its  execution  has  been  first  given. 

Bajie. — Tegivmoni/ on  Former  2HaL—lt  is  not  error  to  refuse  to  admit  in 
evidence  a  report  purporting  to  contain  the  testimony  of  a  witness  on 
a  former  trial,  it  not  appearing  fliat  such  testimony  was  in  fact  given 
at  that  trial. 

Instructions  to  Jury.— *9pccuiZ  Verdiel. — Practice. — Where  a  special  ver- 
dict is  demanded,  instructions  beyond  those  respecting  such  a  yerdict 
and  the  usual  rules  concerning  the  credibility  of  witnessefl,  are  not  nec- 
essary, and  if  unnecessary  instructions  are  given,  available  error  can 
not  be  predicated  upon  them. 

From  the  Wabash  Circuit  Court. 

W.  H.  Trammel,  T.  L.  Lucas,  A.  Taylor  and  W.  W.  Woolleii,, 
for  appellant. 

J.  C,  Br  any  an,  M.  L,  Spencer,  iJ.  A.  Kaufman,  W.  A. 
Branyan,  J.  B.  Kenner  and  J.  1.  Dill,  for  appellee. 

Elliott,  C.  J. — The  appellant  asked  leave  to  propound  to 
a  juror,  on  his  voir  dire,  the  following  question  :  *'  In  a  case 
where  the  plaintiff  is  an  attorney  at  law,  and  a  young  man, 
and  the  defendant  a  farmer,  and  an  old  man,  upon  a  note  pay* 
able  in  bank,  assigned  before  maturity,  without  notice  of  any 
defence,  and  where  the  evidence  shows  that  the  note  was  exe- 
cuted by  the  defendant  in  the  belief  that  he  was  only  execut- 
ing an  agency  agreement,  and  for  which  he  received  no  con- 
sideration, for  whom  would  you  find,  the  ])laintiff  or  the 
defendant?" 

There  was  no  error  in  refusing  to  permit  this  question  to 
be  asked.  A  party  has  no  right  to  assume  the  facts  of  a  case 
on  trial,  and-  ascertain  a  juror's  opinion  in  advance.  The 
position  assumed  by  the  appellant  is  utterly  untenable. 

There  was  no  error  in  refusing  to  permit  the  appellant  to 
read  in  evidence  the  note  described  in  the  complaint,  for,  a^ 
its  execution  was  denied  under  oath,  it  was  proper  to  exclude 
it  from  the  jury  until  some  evidence  of  its  execution  had  been 
given.  It  is  true  that  courts  ordinarily  allow  jiarties  to  in- 
troduce their  evidence  in  the  order  they  desire,  but  thid  is  a 
matter  of  favor,  and  not  of  right,  for  the  court  may,  in  its 
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discretion^  require  evidence  of  the  execution  of  an  instru- 
ment before  admitting  it,  although  counsel  may  promise  to 
offer  such  evidence  at  a  later  period  in  the  case. 

We  think  the  case  of  Woollen  v.  Whitacre,  91  Ind.  502, 
must  be  regarded  as  deciding  the  question  as  to  the  right  of 
the  appellant  to  introduce  the  report  of  the  evidence  given 
by  Peter  Wire,  in  favor  of  the  appellee,  on  a  former  trial. 
We  have  examined  the  record  in  that  case,  and  find  no  sub- 
stantial difference  between  the  statements  of  the  bill  of  ex- 
ceptions filed  in  that  case  and  the  one  filed  in  this.  The  in- 
firmity in  the  appellant's  case  is,  that  the  statement  is  that  he 
oflered  to  prove  that  the  instrument  offered  in  evidence  pur- 
ports to  contain  the  testimony  on  the  former  trial,  instead  of 
>=ho\ving  that  it  was  the  testimony  then  given. 

Where,  as  here,  a  special  verdict  is  demanded,  the  court 
must  pronounce  judgment  upon  the  facts  found,  and  general 
instructions  as  to  the  law  of  the  case  are  unnecessary.  It  is 
proper  in  such  a  case  to  instruct  the  jury  as  to  their  duty  re- 
specting a  special  verdict,  and  as  to  the  usual  rules  concerning 
the  credibility  of  witnesses,  but  general  rules  of  law  should 
not  be  stated  in  the  instructions.  Louisville,  etc.,  R.  W,  Co. 
V.  Frawley,  ante,  p.  18. 

Where  there  is  a  special  verdict  finding  the  facts,  an  error 
in  stating  general  rules  of  law,  or  in  the  method  of  giving 
the  instructions,  will  not  entitle  the  appellant  to  a  reversal 
if  the  law  is  correctly  applied  to  the  facts. 

We  can  not  reverse  upon  the  evidence,  as  there  is  evidence 
sustaining  the  verdict. 

Judgment  affirmed. 

Filed  March  31,  1887. 
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t»  9»  No.  12,089. 

Gray,  Guardian,  v.  Turley  et  al. 

Conveyance. — Avoidance, — Insanity, — Notice. — Innocent  Parchaur, — A  con- 
veyance made  by  an  insane  person  may  be  avoided,  even  as  against  a 
third  person  wiio  purchased  for  full  value  and  without  actual  notice  of 
the  mental  disability,  as  a  purchaser  is  affected  with  constructive  notice 
of  the  incapacity  of  his  grantors  to  convey. 

Same. — Insane  Wife. — iSecret  TniM. —  When  Conveyance  can  not  be  Avoided, — 
Judgment. — But  wherp  a  husband  purchases  land  with  money  belonging 
to  his  wife,  an  insane  woman,  and  takes  the  legal  title  in  his  own  name, 
whereby  a  trust  results  in  favor  of  the  wife,  a  conveyance  thereof,  in 
which  she  joins,  can  not,  under  section  2970,  R  S.  1881,  be  avoided  as 
against  a  subsequent  purchaser  for  value  and  without  notice  of  her 
mental  incapacity ;  but,  being  insane  when  she  joined  in  the  conveyance^ 
her  rights  as  wife  are  not  affected  thereby,  nor  are  they  barred  by  a 
judgment  in  an  action  in  which  her  right  to  recover  the  land  as  owner 
is  denied. 

From  the  Howard  Circuit  Court. 

C.  E.  Hendry y  D.  A.  Woods,  A,  C.  Bennett ,  R.  Vail  and 
F.  Cooper,  for  appellant. 

3/.  Bell  and  W,  C,  Purduniy  for  appellees. 

Mitchell,  J. — This  suit  was  brought  by  the  guardian  of 
Catharine  Baker,  a  person  of  unsound  mind,  to  set  aside  a 
deed  of  conveyance  for  a  certain  eighty-acre  tract  of  land  in 
Howard  county,  by  which  deed  it  is  alleged  the  insane  ward 
became  dispossessed  of  lands  to  which  she  had  the  equitable 
title. 

The  special  findings  of  the  court  exhibit  the  following 
facts :  Catharine  Baker  was,  and  still  is,  the  wife  of  Levi 
Baker.  In  1865  Levi  Baker  came  into  possession  of  twelve 
hundred  dollars,  which  belonged  to  his  wife.  In  November 
of  that  year,  he  purchased  the  tract  of  land  in  controversy 
for  the  consideration  of  fourteen  hundred  and  forty  dollars, 
paying  thereon  the  twelve  hundred  dollars  belonging  to  his 
wife.  Baker  took  the  title  to  the  land  in  his  own  name. 
This  fact  was  made  known  to  his  wife,  but  she  was  insane  at 
the  time,  and  neither  gave  nor  refused  consent.     The  deed  to 
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Baker  was  duly  recorded.  In  i  870  Baker  and  wife  conveyed 
the  land  to  Nathan  Patty,  the  purchase-price  being  twelve 
hundred  dollars.  Patty  assumed  a  four  hundred  dollar  mort- 
gage given  by  Baker  and  wife,  part  of  winch  was  for  the  un- 
paid purchase-price.  For  the  balance  he  gave  his  notes,  which 
were,  as  part  of  the  same  transaction,  traded  by  Baker  for 
thirty  acres  of  land,  the  title  to  which  he  took  in  his  owa 
name.  Patty  knew  at  the  time  the  deed  was  made  to  him  by 
Baker  and  wife,  that  Mrs.  Baker  was  insane,  and  that  her 
money  was  used  in  purchasing  the  land  in  dispute.  In  Sep- 
tember, 1874,  Patty  sold  the  land  to  John  Turley  for  twenty- 
six  hundred  dollars,  and  conveyed  it  to  him  by  warranty 
deed.  At  the  time  Turley  took  the  conveyance  from  Patty, 
he  had  notice  that  Mrs.  Baker's  money  was  invested  in  the 
land,  and  that  she  was  of  unsound  mind  when  she  joined  her 
husband  in  the  conveyance  to  Patty. 

In  Obtober,  1 880,  John  Turley  and  wife  conveyed,  by  war- 
ranty deed,  fora  valuable  consideration, to  Benjamin  P. Turley, 
who,  in  a  few  days  thereafter,  conveyed  the  land  in  like  man- 
ner to  the  wife  of  John  Turley.  She  held  the  legal  title  at 
the  time  suit  was  commenced. 

The  finding  is  silent  upon  the  subject  of  notice  to  Benja- 
min P.  Turley  concerning  the  mental  condition  or  equitable 
rights  of  Mrs.  Baker. 

The  court  found  that  Mrs.  Turley  paid  a  valuable  consid- 
eration for  the  land,  without  any  knowledge  of  the  mental 
infirmity  of  Mrs.  Baker,  and  without  notice  of  her  equitable 
rights  growing  out  of  the  fact  that  her  money  was  invested 
in  the  land.  In  June,  1880,  prior  to  the  conveyance  to 
Turley's  wife,  Mrs.  Baker  was  judicially  declared  to  be  a  per- 
son of  unsound  mind,  and  Mr.  Gray  was  appointed  her  guar- 
dian. He  afterwards  notified  all  the  parties  of  his  disaffirm- 
ance of  the  several  conveyances,  and  demanded  a  reconvey- 
ance of  the  land  to  his  ward. 

Upon  the  foregoing  facts  the  court  stated  conclusions  of 
law,  to  the  effect  that  Ik»njamin  P^  Turley  and  Mrs.  John-. 
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Turley  were  innocent  purchasers  of  the  land  in  controversy, 
for  value,  and  that  the  plaintiff,  as  the  guardian  of  Mrs. 
Baker,  was  not  entitled  to  the  relief  prayed. 

The  only  question  here  relates  to  the  propriety  of  the  con- 
clusions of  law  upon  the  facts  stated.  It  may  be  remarked 
that  while  the  special  finding  of  facts  makes  it  clear  that 
twelve  hundred  dollars  of  Mrs.  Baker's  money  was  invested 
in  the  land,  it  does  not  clearly  appear  who  paid  the  other  two 
hundred  and  fifty  dollars  of  the  purchase-price,  which  was 
fourteen  hundred  and  fifty.  It  is  found  that  Patty  assumed 
the  payment  of  a  mortgage  for  four  hundred  dollars,  given 
by  Baker  and  wife  to  one  Gibbs,  on  the  day  of  the  sale  to 
Patty,  and  that  this  sum  was  a  debt  due  from  Baker  to  one 
Fickle,  and  that  it  was  part  of  the  purchase-price  due  on  the 
land.  Baker  purchased  the  land  for  fourteen  hundred  and 
fifty  dollars,  and  paid  twelve  hundred  dollars  belonging  to 
his  wife.  It  may  be  assumed  that  the  four  hundred  dollar 
mortgage  to  Gibbs  was  for  the  difference  between  the  pur- 
chase-price and  the  amount  paid,  with  the  interest  accumu- 
lated at  the  time  Baker  sold  to  Patty. 

So  far  as  Patty  and  John  Turley  are  concerned,  both  are 
found  to  have  had  such  notice  of  the  unsoundness  of  mind 
of  Mrs.  Baker,  and  of  her  equitable  title  to  the  land  at  the 
time  it  was  conveyed  to  them  respectively,  as  to  have  effect- 
ually precluded  either  from  asserting  any  rights,  in  a  court 
of  equity,  as  innocent  purchasers.  Having  knowledge  that 
the  money  of  Mrs.  Baker  was  invested  in  the  land,  and  that 
she  was  a  person  of  unsound  mind,  and  incapable  of  con- 
senting to  such  investment,  or  of  joining  in  a  conveyance, 
they  perpetrated  a  fraud  upon  her  when  they  accepted  a 
conveyance  from  her  husband,  in  which  she  had  no  capacity 
to  join.  As  to  them  the  conveyances  did  not  affect  her  rights 
in  any  respect.  They  simply  became  trustees  for  the  unfor- 
tunate woman,  to  the  same  extent,  and  with  the  same  rights, 
as  her  husband  had  before  he  made  the  conveyance. 

The  special  finding  shows,   however,  that  John  Turley, 
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while  so  holding  the  title,  conveyed  the  land  to  Benjamin  P. 
Turley,  for  a  valuable  consideration,  and  that  the  latter  con- 
veyed it  soon  after  to  the  wife  of  John  Turley,  who,  as  the 
court  finds,  was  a  purchaser  for  full  value  without  notice. 

The  appellant  excepted  to  the  conclusions  of  law  and 
moved  for  judgment  on  the  special  finding  of  facts,  without 
moving  for  a  new  trial.  This  was  equivalent  to  an  assertion 
that  the  facts  were  correctly  found,  and  it  is  upon  that  theory 
the  case  must  now  proceed. 

We  assent  to  the  proposition,  that  the  contracts  and  deeds 
of  infants,  and  insane  persons,  are  in  all  substantial  respects 
parallel.  Conveyances  made  by  such  persons  may  be  avoided, 
unless  they  are  afterwards  ratified  by  the  grantors,  at  a  time 
when  they  have  the  capacity  to  ratify.  This  is  so  even 
though  the  land  conveyed  may  have  come  into  the  posses- 
sion of  a  third  person,  who  purchased  for  full  value,  and 
without  notice  of  the  mental  infirmity  or  legal  disability  of 
the  grantor,  on  account  of  whose  insanity  the  deed  is  assailed. 
Persons  are  afiected  with  constructive  notice  of  the  inca- 
pacity to  convey  of  those  through  whom  they  claim  title. 

The  policy  of  the  law  is  to  afford  such  protection  to  per- 
sons of  unsound  mind  as  their  unfortunate  condition  requires, 
without  permitting  them  to  avoid  paying  for  actual  benefits 
rendered  to  them  by  others  in  good  faith.  Hall  v.  Butter- 
field,  59  N.  H.  354  (47  Am.  R.  209)  ;  Physio- Medical  College 
V.  WilkinsoUy  108  Ind.  314.  This  question  was  so  thoroughly 
considered  in  the  recent  case  of  Hull  v.  Louth,  109  Ind.  315, 
and  the  authorities  there  cited,  that  it  would  serve  no  useful 
purpose  to  elaborate  further. 

If  the  title  to  the  land  in  controversy  had  stood  in  the 
name  of  the  appellant/s  ward,  at  the  time  the  conveyance 
was  made  to  Patty,  the  authorities  fully  support  the  propo- 
sition that  the  subsequent  conveyances,  even  to  one  who  paid 
full  value  without  notice,  would  present  no  obstacle  to  the 
recovery  of  the  land. 
Vol..  110.— 17 
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The  element  which  distinguishes  the  case  under  considera- 
tion, from  the  cases  referred  to,  grows  oat  of  the  fact  that 
the  legal  title  to  the  land  in  controversy  was  at  the  time  of 
the  conveyance  to  Patty  in  Levi  Baker.  Whatever  title 
Mrs.  Baker  had  in  the  land,  resulted  from  the  fact  that  her 
husband  paid  for  it  with  her  money,  she  having  no  capacity 
to  know  or  consent  to  the  transaction.  Her  right  was,  there- 
fore, purely  equitable. 

The  facts  present  the  ordinary  case  of  a  husband,  who, 
without  his  wife's  consent,  invests  her  money  in  real  estate, 
and  takes  the  title  in  his  own  name  without  her  knowledge. 
In  such  a  case,  the  husband  becomes  a  trustee  for  the  wife, 
and  a  court  of  equity  will  follow  the  trust  and  protect  it  for 
the  benefit  of  the  wife,  so  long  as  the  trust  property  can  be 
reached  in  the  hands  of  a  person  who  is  either  a  volunteer^ 
or  is  affected  with  notice  of  the  trust.  Paulus  v.  Latta,  9i 
Ind.  34 ;  Raddiff  v.  Radford,  96  Ind.  482 ;  Mitchell  y. 
Colglazier,  106  Ind.  464. 

Where  a  person,  who  occupies  a  fiduciary  relation  to  an- 
other, purchases  property  with  fiduciary  funds,  and  takes  the 
title  in  his  own  name,  a  trust  will  result  in  favor  of  the  per- 
son whose  funds  are  thus  employed,  and  this  is  so  whether 
the  person  be  an  infant,  insane,  or  any  other,  toward  whom 
the  purchaser  at  the  time  stood  in  a  relation  of  trust.  Bisp- 
ham  Eq.,  section  86;  Perry  Trusts,  section  127. 

Conceding  that  the  husband  of  the  insane  woman,  and  all 
others  who  accepted  conveyances  from  him,  with  notice,  be- 
came trustees  for  her  benefit,  the  question  still  remains,  can 
the  trust  be  enforced  against  a  purchaser  for  value  without 
notice?  If  it  can,  it  must  be  because  the  fact  that  the  cestui 
qtie  trust  was  insane,  takes  it  out  of  the  ordinary  rule.  The 
statute  concerning  trusts  (section  2970,  R.  S.  1881)  provides, 
in  substance,  that  no  trust,  whether  implied  or  created,  shall 
defeat  the  title  of  a  purchaser  for  a  valuable  consideration 
without  notice. 

The  purpose  of  this  statute  was  to  afford  protection  to 
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good-iaith  purchasers  against  all  secret  trusts^  and  its  opera- 
tion is  not  controlled  or  limited  by  the  insanity,  infancy,  or 
other  disability  of  the  cestui  que  trust,  Paulus  v.  Latta,  su- 
pra; miner  v.  Hyland,  77  Ind.  458 ;  Booker  v.  Booker,  75 
Ind.  571 ;  Gifford  v.  BenneUy  75  Ind.  528;  Perry  Trusts, 
sections  218,  828. 

In  such  a  case,  the  equities  being  equal,  the  legal  title  will 
prevail.  Thus,  in  Turner  v.  Petigreic,  6  Humph.  438,  a 
trustee  of  certain  infants  sold  property  to  which  he  held  the 
legal  title,  the  purchaser  paying  value  without  notice,  it  was 
held,  notwithstanding  the  trustee  took  the  title  in  violation 
of  his  duty,  that  the  infants  could  not  recover. 

The  land  in  dispute  is,  therefore,  to  be  regarded,  in  the 
hands  of  an  innocent  purchaser,  precisely  as  if  it  had  actually 
been  owned  by  Levi  Baker,  and  the  rights  of  Mrs.  Baker  are 
subject  to  the  law  regulating  conveyances  of  lands  belonging 
to  husbands,  whose  wives  joining  therein  may  afterwards  be 
shown  to  have  been  insane  at  the  time  of  such  conveyance. 
Having  sued  as  ow»er,  the  judgment  in  this  case  will  not  bar 
her  rights  as  wife.     BunA  v.  Gard,  107  Ind.  575. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  31, 1887. 


13,377. 

Churchman  et  al.  v.  The  City  op  Indianapolis* 

Crnr. — Assessment  for  Local  Improvement. — Power  to  Levy. —  When  Void. — A 
city  has  no  power  to  make  an  assessment  for  local  improvements  except 
such  as  is  conferred  by  its  charter,  and  any  substantial  departure  from 
the  mode  of  proceeding  prescribed  by  the  statute  will  vitiate  the  assess- 
ment. 

Same. —  Stre^  Improvement  Assessment.  —  Voluntary  Payment.  —  Recovering 
Back. — Money  voluntarily  paid  on  a  demand  in  the  nature  of  a  tax — 
and  a  street  improvement  assessment  is  such — can  not  be  recovered 
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back  in  the  absence  of  an  express  statutory  provision  authorising  such 
a  recovery. 

Same.  —  Erroneous  or  Wrongful  AssesamerU.  —  There  is  no  statute  which 
authorizes  the  refunding  by  a  city  of  money  voluntarily  paid  upon  an 
erroneous  or  irregular,  or  even  wrongful,  assessment  for  the  improve- 
ment of  a  street. 

Same.— /Sa/e  Upon  AsftesamenL  —  Caveat  Emptor. — The  doctrine  of  c<Mxat 
emptor  applies  as  fully  to  sales  upon  assessments  for  street  improvements 
as  to  any  other  analogous  class  of  sales. 

Same. — Deed. — Recital,— JiepreeerUcUion. — Legal  Condruion. — A  recital  in  a 
deed,  executed  by  a  city  treasurer  upon  a  sale  of  lands  in  Kutisf action 
of  an  assessment  for  a  street  improvement,  that ''  it  appearing  from  the 
records  of  the  common  council  of  said  city,  in  the  city  clerk's  office, 
.  that  the  aforesaid  lands  were  legally  liable  for  such  assessment,"  is  not 
a  representation  of  fact  upon  which  the  grantee  had  a  right  to  rely. 

Statute  of  Limitations. —  Trusts.  — Equity,  ^li  is  only  direct  trusts, 
sought  to  be  enforced  in  and  exclusively  cognizable  by  courts  of  equity, 
to  which  the  statute  of  limitations  can  not  be  interposed  as  a  defence. 

Same. — Public  Officer, — Receipt  oj  Money  under  Claim  of  Right. — Action. — 
The  mere  receipt  of  money,  under  a  claim  or  color  of  riglit,  by  a  pub- 
lic officer,  for  the  recovery  of  which  an  ordinary  action  will  lie,  does 
not  constitute  him  a  trustee  in  such  a  sense  as  to  preclude  the  defence 
of  the  statute  of  limitations. 

Same. — Concealment  of  Caune  of  Action. — The  concealment  of  a  cause  of 
action,  to  take  it  out  of  the  operation  of  the  statute  of  limitations, 
must  consist  of  some  affirmative  act  or  line  of  conduct.  A  mere  pas- 
sive silence  respecting  a  matter  which  is  equally  open  to  and  within 
the  reach  of  all  who  have  an  interest  in  it,  is  not  sufficient. 

From  the  Marion  Superior  Court. 

J,  S.  Tarkingtoriy  for  appellants. 

W.  L.  Taylor,  C.  8.  Denny  and  S.  J.  Peelky  for  appellee. 

NiBLACK,  J. — This  was  an  action  by  Francis  M.  Church- 
man and  Stoughton  J.  Fletcher  against  the  City  of  Indian- 
apolis, to  recover  back  the  purchase-money  paid  by  or  for 
them  as  purchasers  of  a  lot  in  that  city  at  a  sale  made  for  as- 
sessments charged  against  it  on  account  of  certain  street  im- 
provements ordered  by  the  common  council,  upon  the  alleged 
ground  that  the  sale  was  void. 

The  defendant  answered  in  three  paragraphs,  the  first  be- 
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iDg  in  general  denial,  and  the  second  and  third  setting  up  in 
different  forms  the  six  years*  statute  of  limitations. 

To  the  second  and  third  paragraphs  of  answer  the  plain- 
tiffs replied,  first,  in  denial,  and,  secondly,  a  concealment  of 
the  cause  of  action. 

•  The  court  below,  at  special  term,  made  an  elaborate  special 
finding  of  the  facts,  which  we  compress  in  as  brief  a  state- 
ment as  is  consistent  with  a  full  presentation  of  the  merits 
of  the  controversy.     It  was  found : 

First.  That  on  the  21st  day  of  October,  1874,  William 
Braden  was  the  owner  and  in  the  possession  of  a  certain  lot 
in  the  city  of  Indianapolis ;  that  on  that  day  the  said  Braden, 
together  with  his  wife,  executed  to  Edward  Hagar  a  mort- 
gage on  that  lot  to  secure  the  payment  of  a  note  for  the  sum 
of  five  thousand  dollars,  bearing  the  same  date,  and  payable 
one  year  thereafter,  at  Fletcher^s  bank,  in  said  city. 

Second.  That  said  mortgage  was  recorded  in  due  time,  and 
it  and  the  note  it  was  given  to  secure  were,  in  September, 
1875,  by  his  endorsement,  assigned  by  Hagar  to  S.  A.  Fletcher 
&  Co.,  a  firm  composed  of  Stoughton  A.  Fletcher  and  the 
plaintiff  Churchman;  that  said  note,  which  remained  unpaid, 
and  said  mortgage,  continued  to  be  held  by  S.  A.  Fletcher  & 
Co.  until  the  6th  day  of  February,  1882,  when  the  said 
Stoughton  A.  Fletcher  assigned  and  transferred  to  the  plain- 
tiff Stoughton  J.  Fletcher  all  his  interest  in  the  property 
and  assets  of  said  firm,  including  said  note  and  mortgage. 

Third.  That,  for  more  than  twenty  years  previous  to  the 
commencement  of  this  suit,  the  defendant  had  been  a  duly 
organized  city,  and  was,  at  the  time  of  the  proceedings  here- 
inafter mentioned,  an  incorporated  city  under  the  general 
laws  of  this  State. 

FouHh.  That  on  the  26th  day  of  June,  1875,  John  Knight 
and  others  presented  a  petition  to  the  common  council  of 
said  city  of  Indianapolis  to  have  Second  street  laid  out  and 
oj)ened  between  Pennsylvania  and  Meridian  streets,  in  said 
city,  to  a  width  of  fifty  fi^et,  and  to  adjoin  and  run  along  the 
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north  line  of  the  lot  mortgaged  by  Braden  and  wife  as  above 
stated. 

Fifth.  That  upon  the  same  day  said  petition  was  presented 
it  was,  without  any  previous  reference  to  a  committee  of  that 
body,  or  any  action  or  report  of  any  committee  thereon,  by 
a  resolution  of  said  common  council,  referred  to  the  com- 
missioners of  said  city,  appointed  for  that  and  similar  pur- 
poses, with  instructions  to  assess  the  benefits  as  well  as  the 
damages  which  would  accrue  to  the  owners  of  contiguous 
lots  and  lands. 

Sixth.  That  said  commissioners,  on  the  26th  day  of  August, 
1875,  pl'oceecled  to  examine  tlie  lots  and  lands  to  be  affected 
by  the  laying  out  and  opening  of  said  Second  street,  as  prayed 
i'or  in  the  petition,  and,  amongst  other  things,  assessed  against 
the  Braden  lot  the  sum  of  nine  hundred  dollars  as  the  value 
of  the  estimated  benefits  which  would  accrue  to  it  from  the 
laying  out  and  opening  of  such  street,  and,  on  the  27th  day 
of  September,  1875,  made  a  report  of  their  proceedings  to 
said  common  council. 

Seventh.  That  on  the  4th  day  of  October,  1875,  the  report 
of  said  commissioners  was  adopted  by  said  common  council 
by  a  vote  of  two-thirds  of  its  members;  that  on  the  4th  day 
of  November,  1875,  a  certified  transcript  of  such  rejjort,  and 
of  the  proceedings  thereon,  was  duly  recorded  in  the  recorder's 
office  of  Marion  county ;  that  on  the  11th  day  of  October, 
1875,  the  clerk  of  said  city  delivered  a  certified  copy  of  the 
report  of  said  commissioners,  and  of  the  proceedings  of  said 
common  council  thereon,  to  the  treasurer  of  said  city,  with 
directions  to  collect  the  amounts  assessed  against  the  several 
lots  and  tracts  of  land  therein  described  for  estimated  bene- 
fits, including  the  Braden  lot,  of  which  the  said  Braden  was 
still  in  the  possession  as  the  owner  thereof. 

Eighth,  That  the  city  treasurer  thereupon  demanded  of  the 
said  Braden  the  amount  so  assessed  against  his  said  lot. 

Ninth.  That  said  assessment  not  having  been  paid  within 
three  months  after  demand  made  as  above,  the  city  treasui'er 
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advertised  said  lot  for  sale  to  be  sold  at  the  city  court-room 
on  the  7th  day  of  October,  1876. 

Tenth.  That  at  the  time  and  place  last  named,  the  city 
treasurer  offered  said  lot  for  sale  at  public  auction,  where* 
upon  the  plaintiff  Churchman,  in  his  own  name,  but  for  the 
use  of  the  firm  of  S.  A.  Fletcher  &  Co.,  and  to  protect  the 
mortgage  lien  of  said  firm  so  obtained  by  assignment  from 
Hagar,  bid  for  the  same  the  sum  of  $934.25,  being  the  amount 
of  the  assessmeurt  against  said  lot,  and  of  the  costs  due 
thereon,  and  said  lot  was  thereupon  struck  off  and  sold  to 
the  said  Churchman  for  that  sum,  which  was  immediately 
paid  Uy  him  to  the  treasurer,  and  by  the  latter  at  once  turned 
into  the  city  treasury. 

Eleventh.  That  afterwards,  on  the  16th  day  of  October, 
1876,  the  city  treasurer  executed  to  Churchman  a  certificate 
•of  the  sale,  so  made  to  him,  which  is  set  out  in  full  in  the 
.<5pecial  finding. 

Tiaelfth.  That  thereafter,  on  the  17th  day  of  June,  1878, 
•Churchman  assigned  in  writing  an  undivided  one-half  in- 
terest in  said  certificate  of  sale  to  Stoughton  A.  Fletcher, 
herein  above  named,  and  on  the  20th  day  of  the  same  month, 
he  and  the  said  Fletcher  received  a  deed  from  the  city  treas- 
urer for  the  lot  so  purchased  by  Churchman  and  described 
in  said  certificate  of  sale,  which  deed  is  also  set  out  at  length 
in  the  special  finding,  and  contains,  with  other  things,  a  re- 
cital that  "it  appearing  from  the  records  of  said  common 
council  of  said  city,  in  the  city  clerk's  office,  that  the  afore- 
said lands  were  legally  liable  for  such  assessment,"  referring 
to  the  assessment  against  the  lot  described  in  such  deed. 

Thirteenth.  That  the  first  notice  which  Churchman,  or  any 
of  his  associates  in  interest,  had  that  there  was  an  unpaid 
as^ssment  against  the  lot  described  in  the  deed,  was  on  the 
day  of  sale,  and  only  a  short  time  before  the  lot  was  sold, 
when  the  city  treasurer  informed  Churchman  that  he  had  a 
warrant  for  the  collection  of  such  assessment,  and  that  he  was 
about  to,  and   would,  sell  the  lot  to  pay  the  same;  that 
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Churchman  had  necessarily,  under  the  circumstances,  to  rely 
upon  the  inference  that  such  assessment  had  been  lawfully 
made. 

Fourteenth.  That  Biaden  continued  in  the  exclusive  pos- 
session of  the  lot  until  the  time  of  his  death,  which  occurred 
during  the  year  1881. 

Fifteenth.  That  neither  the  plaintiffs  nor  Hagar,  nor  the 
said  Stoughton  A.  Fletcher,  ever  received  notice  of  the  fact 
that  the  petition  for  laying  out  and  opening  Second  street 
was  never  referred  to  a  committee  of  the  common  council  of 
the  city  of  Indianapolis,  until  in  the  summer  of  the  year  1879. 

Sixteenth.  That  said  fact  was  first  brought  out,  and  t^ecame 
generally  known,  through  the  medium  of  legal  proceedings 
had  in  one  of  the  courts  of  Marion  county  during  the  year 
1879. 

Seventeenth.  That  since  said  fact  had  been  so  brought  out 
and  become  generally  known,  the  said  common  council  and 
other  city  authorities  had  abandoned  all  further  effort  to  col- 
lect assessments  against  other  lands  for  benefits  on  account 
of  the  laying  out  and  opening  of  Second  street  as  herein 
set  forth. 

Eighteenth.  That  Braden  had  notice  of  the  meeting  of  the 
city  commissioners  to  assess  damages  and  benefits  to  result 
from  the  laying  out  and  opening  of  said  Second  street,  but 
did  not  appeal  from  the  proceedings  making  an  assessment 
against  his  lot  for  estimated  benefits. 

Nineteenth.  That  said  city  of  Indianapolis  collected  other 
sums  assessed  for  benefits  at  the  same  time,  which  it  still 
retains. 

Twentieth.  That,  on  the  24th  day  of  July,  1884,  the  plain- 
tiffs demanded  of  the  said  city  of  Indianai)olis  the  repayment 
of  said  sum  of  $934.25,  but  repayment  was  refused. 

Twenty-first.  That  this  suit  was  not  commenced  until  tht^ 
24th  day  of  October,  1884,  when  more  than  six  years  had 
elapsed  since  the  payment  of  said  sum  of  J934.25  had  been 
made  to  the  said  city  of  Indianapolis. 
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Upon  the  facts  thus  found,  the  court  came  to  the  following 
conclusions  of  law: 

FirsL  That  the  proceedings  taken  for  laying  out  and  open- 
ing Second  street  in  the  city  of  Indianapolis  were  unauthor- 
ized and  void. 

Second,  That,  as  a  consequence,  all  the  assessments  for 
benefits  on  account  of  laying  out  and  opening  said  Second 
street  were  also  unauthorized  and  void. 

Third.  That  the  city  treasurer,  as  a  necessary  inference, 
had  no  authority  to  collect  any  of  such  assessments,  whether 
by  sale  of  property  or  otherwise. 

Fourth,  That  as  the  sale  was  void  for  want  of  any  au- 
thority in  the  city  treasurer  to  make  it,  the  deed  made  in 
pursuance  of  such  sale  conveyed  no  title,  either  to  the  pur- 
chaser or  to  his  assigns. 

Fifth.  That  the  city  of  Indianapolis  was,  upon  demand, 
liable  for  the  repayment  of  the  sum  of  $900  paid  for  the 
Braden  lot  at  the  sale  by  the  city  treasurer. 

Sixth.  That  the  failure  of  the  plaintiffs  to  commence  this 
suit  within  six  years  after  the  payment  of  the  said  sum  of 
$900  to  the  city,  was  no  bar  to  the  maintenance  of  this  action. 

Seventh,  That  the  plaintiffs  were  entitled  to  recover  from 
the  city  said  sum  of  $900,  with  interest  from  the  24th  day 
of  July,  1884,  the  day  on  which  repayment  was  demanded, 
with  costs  of  suit. 

Over  exceptions  reserved  to  the  conclusions  of  law  thus 
stated,  judgment  was  rendered  accordingly  in  favor  of  the 
plaintiffs.  Upon  an  appeal  to  the  general  term,  this  judg- 
ment was  reversed,  and  the  cause  was  ordered  to  be  re- 
manded with  instructions  to  render  judgment,  upon  the 
facts  as  found,  in  favor  of  the  defendant.  From  that  judg- 
ment of  reversal  the  plaintiffs  have  appealed  to  this  court. 

The  first  section  of  the  act  of  May  17th,  1875,  provided 
for  the  appointment  of  five  commissioners  to  constitute  a 
body  to  be  known  as  city  commissioners,  whose  duty  it  should 
be  to  hear  and  determine  all  matters  appertaining  to  the  lay- 
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ing  out,  opening,  altering  and  straightening  of  the  streets  and 
alleys  of  any  city  incorporated  under  the  general  laws  of  this 
State.  1  R.S.  1876,  p.  318;  R.S.  1881,  section  3166.  Section 
26  of  the  same  act  further  provided  that,  "  Before  any  mat- 
ter of  the  opening,  laying  out,  or  altering  of  any  street^  alley, 
highway,  or  watercourse,  or  of  the  vacation  thereof,  shall  be 
referred  to  the  city  commissioners,  the  common  council  shall 
refer  the  matter  to  an  appropriate  committee,  who  shall  ex- 
.amine  the  matter,  and  report  at  the  next  meeting  of  the  com- 
mon council  upon  the  expediency  of  so  referring;  and  if  the 
common  council  shall  determine,  by  a  two-thirds  vote,  to  sub- 
mit the  said  matter  to  the  commissioners,  it  shall  be  so 
•ordered,  and  shall  thereupon  be  referred  to  said  commission- 
ers, as  hereinbefore  provided.'^     R.  S.  1881,  section  3167. 

Although,  as  has  been  seen,  the  particular  reason  for  hold- 
ing that  the  proceedings  of  the  common  council  in  relation 
to  the  laying  out  and  opening  of  Second  street  were  unau- 
thorized and  void,  was  not  stated  by  the  court,  that  holding 
is  sought  to  be  sustained  upon  the  ground  that,  as  shown  by 
the  special  finding,  the  petition  of  John  Knight  and  others, 
praying  for  the  laying  out  and  openingof  such  street,  was  not 
referred  to  some  committee  of  the  common  council  before  its 
reference  to  the  city  commissioners  was  ordered.  This  posi- 
tion is  based  upon  the  theory  that  a  reference  of  the  petition 
to  a  committee  of  the  common  council  was  a  condition  pre- 
cedent to  the  further  jurisdiction  of  such  common  council 
over  the  subject-matter  of  the  petition,  and  that  by  reason 
of  the  failure  to  first  so  refer  the  petition  in  question,  all  the 
subsequent  proceedings  upon  it  were  without  authority,  and 
hence  void  ;  that  as  the  proceedings  which  resulted  in  mak- 
ing the  assessment  were  void  for  want  of  jurisdiction  in  the 
common  council,  the  sale  made  to  enforce  such  assessment 
was  also  void ;  that  as  the  sale  was  void,  the  city  of  Indian- 
apolis became  the  holder  of  the  purchase-money  as  the  trustee 
of  the  purchasers,  and,  in  consequence,  liable  to  repay  the 
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same  upon  demand  without  reference  to  the  mere  lapse  of 
intervening  time. 

It  is  true^  as  contended,  that  a  city  has  no  power  to  make 
assessments  for  local  improvements  except  such  as  is  con- 
ferred by  its  charter^  and  that  any  substantial  departure  from 
the  mode  of  proceeding  prescribed  by  the  statute  vitiates  such 
an  assessment. 

There  is,  however,  at  times,  much  difficulty  in  distinguish- 
ing between  provisions  which  are  imperative  and  those  which 
are  directory  merely.  On  that  subject,  see  Dillon  Munic. 
Corp.  (3d  ed.),  section  769,  and  authorities  there  cited. 

The  conclusions  we  have  reached  in  regard  to  this  case  in 
other  respects  render  it  unnecessary  for  us  to  consider  whether 
the  omission  of  the  common  council  to  first  refer  the  subject- 
matter  of  the  proposed  improvement  of  Second  street  to  a 
committee  of  that  body  was  fatal  to  its  further  jurisdiction, 
or  was  only  an  irregularity  of  which  advantage  might  have 
been  taken  upon  an  appeal,  or  some  other  direct  proceeding. 
See,  also,  1  R.  S.  1876,  p.  323,  section  14. 

It  is  now  definitely  settled  that  money  voluntarily  paid  on 
a  demand  in  the  nature  of  a  tax,  as  an  assessment  to  promote 
a  street  improvement  really  is,  can  not  be  recovered  back,  ex- 
cept in  pursuance  of  some  express  statutory  provision  au- 
thorizing such  a  recovery,  and  wo  know  of  no  statute  per- 
mitting, much  less  requiring,  money  voluntarily  paid  upon 
either  an  erroneous  or  irregular,  or  even  wrongful,  assessment 
for  the  improvement  of  a  street,  to  be  refunded.  Smith  v. 
Smith,  76  Ind.  236 ;  Board,  etc.,  v.  Graham,  98  Ind.  279 ; 
State,  ex  rel.y  v.  Casteel,  ante,  p.  174;  Worley  v.  Town  oj 
Cicero,  ante,  p.  208. 

From  this  it  very  naturally  follows  that  the  doctrine  of 
caveat  emptor  applies  as  fully  to  sales  upon  assessments  for 
9tTQct  improvements  as  to  any  other  analogous  class  of  sales. 
Freeman  Executions,  sections  301, 335 ;  Rorer  Judicial  Sales, 
sections  150, 174,  476. 

It  was  held  in  the  case  of  Newsom  v.  Board,  etc.,  103  Ind« 
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526,  that  it  is  only  to  direct  trusts,  sought  to  be  enforced  in^ 
and  exclusively  cognizable  by,  courts  of  equity,  to  which  the 
statute  of  limitations  can  not  be  interposed  as  a  defence,  and 
that  the  mere  receipt  of  money  under  a  claim  and  color  of 
right,  by  a  public  officer,  does  not  constitute  him  a  trustee  in 
such  a  sense  as  to  preclude  the  defence  of  the  statute  of 
limitations;  that,  as  a  consequence,  when  money  can  be  re- 
covered in  an  ordinary  action,  the  statute  of  limitations  is  a 
good  defence.     Nelson  v.  Board,  etc,  105  Ind.  287. 

Adhering,  as  we  do,  to  the  doctrine  of  that  case,  the  in- 
ference that  the  six  years'  statute  of  limitations  was  well 
pleaded  in  this  cause,  is  inevitable. 

As  we  construe  it,  there  was  nothing  in  the  special  finding 
which  even  tended  to  establish  a  concealment  of  any  of  the 
facts  relied  on  by  the  plaintiffs  as  sustaining  their  right  to 
recover  in  this  action.  The  concealment  of  a  cause  of  action, 
to  take  it  out  of  the  operation  of  the  statute  of  limitations, 
must  consist  of  some  affirmative  act  or  line  of  conduct.  A 
merely  passive  silence  does  not  amount  to  such  a  concealment. 
Wynne  v.  Gornelison,  52  Ind.  312;  Jackson  v.  Buchanan^ 
59  Ind.  390;   Ware  v.  State,  ex  rel,  74  Ind.  181. 

Nothing  being  found  to  the  contrary,  we  must  assume  that 
a  proper  record  of  the  proceedings  of  the  common  council^ 
under  review,  was  made,  and  that  the  record  thus  made  was 
as  open  to  Churchman  as  to  the  city  treasurer.  At  all  events,, 
the  failure  of  such  treasurer  to  voluntarily  communicate 
what  the  record  of  those  proceedings  disclosed  as  affecting 
the  assessment  against  the  Braden  lot,  did  not  amount  to  an 
affirmative  act  of  concealment.  A  matter  can  not  be  said  to 
be  concealed  which  is  equally  open  to,  and  within  the  reach 
of,  all  who  have  an  interest  in  it. 

The  statement  of  the  city  treasurer  to  Churchman,  that  he 
had  a  warrant  for  the  collection  of  the  assessment  against  the 
Braden  lot,  and  that  he  was  about,  and  intended,  to  sell  the 
lot  to  pay  the  assessment,  was,  in  the  light  of  the  facts  as 
found,  neither  a  misrepresentation  nor  concealment  of  any 
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material  fiwt.  Nor  was  the  recital  in  the  deed  from  the  city 
treasurer  to  Fletcher  and  Churchman,  contained  in  our 
synopsis  of  the  special  finding,  the  representation  of  any 
fiict  upon  which  the  grantees  had  the  right  to  rely.  It  was 
rather  in  the  nature  of  a  legal  conclusion,  which  may  or  may 
not  have  been  correctly  reached.  Conioell  v.  Clifford,  45 
Ind.  392. 

The  judgment  at  general  term  is  affirmed^  with  costs. 

FUed  April  1, 1887. 


No.  12,350. 

Vancleave  v.  Beach. 

Promissobt  Note.— CbntJersioTi.— Tort—Contmct—Sale, — Payment.— Tender, 
—BaiimenL — Set-Off. — Counter- Qaim. — Measure  of  Damages. — B.  ofTcrcd  to 
sell  a  promissory  note  held  by  him,  for  $500.  V.,  who  held  a  note  on  B. 
f(ir  $488,  proposed  to  purchase  the  note  held  by  B.  for  the  price  asked, 
and  on  request,  being  permitted  to  see  the  note,  took  it  from  B.,  laid 
dnwn  the  $488  note,  and  512  in  money,  on  a  table.  B.  objected  to  this 
proceeding,  but  afterwards  took  the  note  and  money  from  the  table  to 
prevent  them  from  being  lost.     Held, 

FiTHt.  That  the  taking  of  the  note  and  money  by  B.  under  the  circum- 
i^tances  was  not  an  acceptance  of  payment. 

Second.  That  there  was  no  sale  of  the  $500  note  by  B. 

Third.  That  the  act  of  V.  was  a  tort,  unrelieved  by  any  agreement,  and  that 
he  acquired  no  title  to  the  $500  note. 

Fourth,  That  B.'s  possession  of  the  $488  note  was  that  of  a  mere  gratuitous 
bailee,  and  that  he  was  entitled  to  maintain  his  action  for  the  recovery 
of  his  note,  without  tendering  to  V.  the  note  and  money  received. 

Fyih.  That  in  such  action  there  can  be  no  set-off  or  counter-claim  allowed, 
B.  being  entitled  to  the  possession  of  his  note  or  its  value. 

Sixth.  In  such  action  B.'s  measure  of  damages  was  the  value  of  the  note, 
principal  and  interest,  taken  from  him  by  V. 

From  the  Fountain  Circuit  Court. 
L.  Nebeker  and  JET.  H,  Dochtermany  for  appellant. 
6?.  TT':  Paul,  J.  E.  Humphries  and  W.  W.  Thornton,  for 
appellee. 
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Elliott,  C.  J. — The  case  made  by  the  appellee^s  evidence^ 
shortly  stated,  is  this  :  He  was  indebted  to  Shanklin  &  Co. 
in  the  sum  of  $488.56,  for  which  he  executed  his  promissory 
note ;  he  became  the  owner  of  a  note  executed  by  J.  F.  and 
S.  Reister  for  $547;  this  note  he  offered  to  sell  for  $500. 
Vancleave  asked  to  be  allowed  to  see  the  note,  agreeing  ta 
buy  it  and  pay  that  amount  for  it ;  the  appellee  exhibited 
the  note ;  Vancleave  took  it  from  him,  and,  after  he  obtained 
possession  of  it,  laid  down  on  the  table  before  the  appellee  the 
$488.56  note  executed  by  him  to  Shanklin  &  Co.,  and  $11.44 
in  money.  The  appellee  objected  to  Vancleave's  proceedings,, 
but,  after  some  delay,  took  the  $488.56  note  and  the  money 
to  prevent  them  from  being  lost.  Subsequently  he  tendered 
the  note  and  money  to  Vancleave,  and  demanded  the  Reister 
note,  but  no  tender  of  the  note  or  money  was  made  in  court. 

There  is  no  merit  in  the  appellant's  contention  that  the 
appellee  can  not  maintain  the  action,  because  he  accepted  the 
payment  tendered  him.  The  conduct  of  Vancleave  was  ut- 
terly inexcusable,  and  he  can  acquire  no  rights  by  an  artifice 
such  as  the  appellee's  evidence  shows  was  practiced  by  him. 
Nor  can  he  insist  that  there  was  an  acceptance  of  the  proffered 
payment,  in  the  face  of  the  evidence  that  the  appellee  pro- 
tested against  the  wrong  done  him,  and  took  the  note  and 
money  offered  him  from  the  table  only  to  prevent  their  loss^ 
It  may  be  that  the  appellee  erred  in  taking  the  note  and 
money  at  all ;  but,  as  he  did  not  take  it  in  payment,  there 
was  no  sale. 

A  sale  is  a  contract,  and  no  contract  can  exist  unless  there 
is  a  meeting  of  the  minds  of  the  contracting  parties,  and  in 
this  instance  one  of  them  at  once  rejected  the  proposition  im- 
plied in  the  words  and  conduct  of  the  other.  There  was  not 
the  semblance  of  a  contract,  and  the  act  of  Vancleave  was  a 
tort  pure  and  simple,  unrelieved  by  any  agreement,  so  that 
he  did  not  and  could  not  acquire  any  title  to  the  note  in  con- 
troversy. 

The  difficult  question  in  the  case  arises  on  the  point  made 
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by  the  appellant's  counsel,  that  it  was  the  duty  of  the  appel- 
lee to  bring  into  court  the  note  and  money  taken  by  him  from 
Yancleave's  table.  The  cases  cited  by  counsel  are  Auseni  v. 
Byrdj  6  Ind.  475;  Moon  v.  3Iartin,  oo  Ind.  218;  Evansville, 
etc.,  R.  R.  Go.  V.  Harsh,  57  Ind.  505;  Melton  v.  Coffelt,  59 
Ind.  310. 

But  these  cases  are  not  in  point,  for  here  there  was  no  con- 
tract, nor  is  a  rescission  asked ;  but  what  is  sought  is  posses- 
sion of  a  promissory  note  taken  by  the  defendant  wrongfully, 
and  not  under  any  contract.  There  was  neither  a  contract 
nor  a  transfer  of  posseasion,  but  the  taking  by  the  defendant 
was  w^holly  without  right,  and  not  by  virtue  of  an  agreement. 
The  appellee  received  nothing  under  a  contract,  for  he  took' 
possession  of  the  note  and  money  laid  upon  the  table  by  Van- 
cleave  simply  for  the  purpose  of  preventing  their  loss.  He 
holds  nothing  under  color  of  a  contract,  and  he  asks  nothing 
upon  a  contract ;  what  he  asks  is  that  he  shall  be  given  pos- 
session of  a  note  wrongfully  taken  from  him  and  held  in  dis- 
regard of  his  right.  The  note  and  money  in  his  possession, 
are  not  there  by  virtue  of  a  contract,  nor  did  he  obtain  them 
by  yielding  possession  of  the  note  taken  by  Vancleave,  but 
they  are  in  his  possession  as  a  mere  gratuitous  bailee.  Our 
conclusion  is  that  the  api)ellee  was  not  bound  to  tender  the 
note  and  money  to  Vancleave. 

Vancleave  did  not  divest  himself  of  title  to  the  note  prof- 
fered the  appellee.  One  party  can  not  thrust  title  upon  an- 
other against  his  will.  Here  the  appellee  protested  against 
the  conduct  of  the  appellant ;  there  was  neither  delay  nor 
hesitation,  hut  there  was  prompt  and  emphatic  dissent.  If 
over  that  dissent  Vancleave  chose  to  take  the  risk,  he  must 
abide  the  consequences. 

This  is  an  action  in  tort,  and  there  can  be  no  set-off,  nor 
can  there  be  a  counter-claim,  because  there  was  no  transac- 
tion between  the  parties  out  of  which  it  could  arise.  The 
appellee  is  entitled  to  the  possession  of  his  note,  or  to  its 
value.     The  only  way  in  which  the  appellant  could  have 
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escaped  liability  for  its  value  was  to  return  it  to  the  owner. 
As  he  has  kept  the  note  he  must  pay  its  value. 

There  was  no  payment  by  Vancleave  to  the  appellee.  There 
was  no  contract  upon  which  a  payment  could  be  made,  nor 
was  there  any  acceptance  of  a  payment.  There  was  no  sale 
of  the  note,  and,  of  course,  no  payment  of  part  of  the  agreed 
consideration. 

Under  the  evidence,  the  measure  of  damages  was  the  value 
of  the  note,  principal  and  interest,  taken  from  the  appellee 
by  the  appellant. 

Judgment  affirmed. 

Filed  April  1, 1887. 


No.  13,688. 

The  State,  ex  rel.  Hench,  v.  Chapin. 

Office  and  Officer. — Governor* a  Commission, — Tei^i  of  Office. — The  com- 
mlssioD  issued  to  an  officer  by  the  Governor  is  merely  prima  facie  evi- 
dence of  the  facts  therein  stated;  It  can  not  extend  the  term  of  an 
office  as  fixed  by  law. 

Same. — Superior  Court  of  Allen  County. —  Vacancy  in  Judgeship. — As  the  act  of 
March  5th,  1877,  creating  the  superior  court  of  Allen  county,  contains 
no  provision  for  the  filling  of  any  vacancy  in  the  office  of  judge  thereof, 
other  than  the  one  that  existed  upon  the  creation  of  such  court,  the  act 
of  May  13th,  1852,  applies,  section  7  of  which  (being  section  5567,  R. 
S.  1881,)  provides  that  "  Every  person  elected  to  fill  any  office  in  which 
a  vacancy  has  occurred  shall  hold  such  office  for  tlie  unexpired  term 
thereof." 

Same. — Election  to  Fill  Vacancy. — Holding  for  Unerpired  Term. — Where  W., 
who  was  elected  judge  of  the  superior  court  of  Allen  county,  in  1882, 
for  the  term  of  four  years,  died  in  office  in  1884,  and  H.  was  elected  in 
November  of  that  year  to  fill  the  vacancy  created  thereby,  the  latter 
was  entitled  to  hold  during  the  unexpired  term  of  W.,*and  not  for  the 
full  term  of  four  years;  and  a  successor  who  was  elected  in  1886,  upon 
the  expiration  of  the  term  for  which  W.  was  elected,  became  then  enti- 
tled to  the  office. 

m  the  Allen  Circuit  Court. 
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S.  R.  Alden,  W.  G.  Colerick,  H.  Colerick,  W.  S.  Oppenheim 
and  S.  M.  Henchy  for  appellant. 

/.  3forri8  and  J.  Jf.  Barrett,  for  appellee. 

HowK,  J. — This  was  an  information  in  the  name  of  the 
State,  on  the  relation  of  Samuel  M.  Hench,  Esq.,  as  plaintiff, 
in  the  nature  of  a  proceeding  by  writ  of  qiLo  warranto,  against 
Hon.  Augustus  A.  Chapin,  acting  judge  of  the  superior  court 
of  Allen  county,  as  defendant.  Appellee  Chapin  demurred 
to  the  relator's  information,  upon  the  ground  that  it  did  not 
state  facts  suflScient  to  constitute  a  cause  of  action.  This 
demurrer  was  sustained  by  the  court,  and  to  this  ruling  re- 
lator excepted,  and,' declining  to  amend  or  plead  further, 
judgment  was  rendered  by  the  court  that  he  take  nothing  by 
his  suit  herein,  and  that  appellee  recover  of  him  his  costs  in 
this  behalf  expended. 

Error  is  a&signed  here  by  appellant's  relator,  solely  upon 
Ihe  sustaining  of  appellee's  demurrer  to  the  relator's  infor- 
mation herein. 

In  his  information,  relator  averred  that  he  had  been  a  res- 
ident of  Allen  county  for  more  than  twenty-three  years,  and 
an  elector  of  such  county,  and  State  of  Indiana,  for  more 
than  fourteen  years  last  past  continuously,  and,  during  his 
entire  life,  a  citizen  of  the  Uilitcd  States,  and  in  1872  was 
<luly  admitted  to  practice  law  by  the  Allen  Circuit  Court,  of 
such  county,  and  since  1872,  except  by  reason  of  his  official 
position  while  judge  of  the  criminal  court  of  such  county 
and  of  the  superior  court  of  such  county,  had  been  a  prac- 
ticing attorney  in  active  practice  in  such  county,  and  qualified 
and  entitled  to  practice  in  all  courts  of  this  State ;  that  from 
November  13th,  1882,  until  October  31st,  1884,  the  relator 
held  the  office  and  performed  the  duties  of  judge  of  the 
criminal  court  of  Allen  county,  having  been  duly  elected  to 
and  duly  qualified  for  such  office ;  that  at  the  general  election 
in  1878,  Hon.  Robert  Lowry  was  duly  elected  judge  of  the 
Vol.  110.— 18 
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superior  court  of  such  county,  and  having  been  duly  com- 
missioned and  qualified  as  such  judge,  he  held  such  ofiice  and 
served  as  such  judge  until  November  25th,  1882;  that  at  the 
general  election  in  1882,  Hon.  James  L.  Worden  was  duly 
elected  judge  of  such  superior  court  of  Allen  county,  and 
having  been  duly  commissioned  and  qualified  as  such  judge, 
on  November  25th,  1882,  he  entered  immediately  upon  the 
discharge  of  the  duties  of  such  office,  and  held  the  same 
until  the  second  day  of  June,  1884,  on  which  day  he  died. 

And  the  relator  further  averred,  that  after  the  death  of 
Hon.  James  L.  Worden,  judge  of  such  court  as  aforesaid,  and 
more  than  twenty  days  prior  to  the  general  election  held  on 
the  first  Tuesday  after  the  first  Monday  of  November,  1884^ 
in  the  State  of  Indiana,  the  clerk  of  the  Allen  Circuit  Court 
duly  certified  to  the  sheriff  of  such  Allen  county  what  offi- 
cers were  to  be  elected  at  such  general  election,  designating, 
anvong  others,  a  "judge  of  the  superior  court  of  Allen 
county ; "  that  such  sheriff  gave  due  and  timely  notice  thereof 
to  the  electors  of  Allen  county,  as  required  by  law,  and,  at 
such  election,  the  electors  of  said  county  voted  for  the  rela- 
tor, who  was  the  regular  Democratic  nominee,  for  such  office  ; 
that  the  relator  had  and  received  the  highest  number  of  votes 
given  and  cast  at  said  general  election,  for  judge  of  the  su- 
perior court  of  Allen  county,  by  the  electors  of  such  county, 
having  a  majority  of  3,706  votes  in  an  aggregate  of  13,814 
votes,  cast  at  said  election  for  such  office,  and  was  thereafter 
duly  declared  elected  by  the  board  of  canvassers  for  such 
election,  in  such  county ;  that  the  relator's  election  to  such 
office,  and  the  statement  of  the  number  of  votes  given  to  each 
person  for  said  office,  at  such  ele(!tion,  having  been  duly  cer- 
tified to  the  proper  officer,  the  Governor  of  Indiana,  on  No- 
vember 12th,  1884,  commissioned  the  relator  to  serve  as  judge 
of  the  superior  court  of  Allen  county  for  four  years  there- 
after, and  until  his  successor  should  be  elected  and  qualified; 
and  that  the  relator  took  the  oath  of  office  and  entered  upon 
the  discharge  of  his  duties  as  such  judge  on  November  13th, 
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1884^  and  continued  in  the  discharge  of  the  duties  of  such 
office  until  the  26th  day  of  November,  1886,  when  the  appel- 
lee intruded  himself  into  and  usurped  such  office. 

And  the  I'elator  further  averred,  that,  under  the  pretence 
that  the  relator  was  only  entitled  under  his  election  as  aforesaid, 
in  November,  1884,  to  hold  said  office  for  the  remainder  of 
the  term  for  which  Hon.  James  L.  Worden  had  been  elected 
as  aforesaid  in  November,  1882,  appellee  Chapin  caused  him- 
self to  be  voted  for  at  the  general  election  on  November  2d, 
1886,  for  said  office,  and,  having  received  a  majority  of  56 
votes,  procured  the  issuance  of  a  commission  to  hira  as  judge 
of  said  court,  by  the  Governor  of  Indiana,  on  November  16th, 
1886,  and  on  the  26th  day  of  November,  1886,  he  usurped 
and  intruded  into,  and  had  since  unlawfully  held,  the  office 
of  judge  of  said  superior  court  of  Allen  county,  and  since 
that  day  had  performed  the  duties  of  said  office;  that  the  relator 
had  not  resigned,  forfeited,  or  abandoned  said  office,  nor  be- 
come in  any  way  disqualified  or  incapacitated  to  hold  said 
office,  and  had,  ever  since  such  wrongful  intrusion  and  usur- 
pation by  appellee,  claimed  to  be  the  judge  de  jure  of  such 
court,  and  had,  at  all  times,  been  ready,  capable  and  willing 
to  perform  the  duties  of  said  office,  but  that  appellee  wrong- 
fully and  unlawfully  held  such  office  against  the  relator,  and 
excluded  him  therefrom ;  and  that  the  relator  was,  and  had 
been  since  1881,  at  all  times,  eligible  to  said  office  of  judge 
of  the  superior  court  of  Allen  county,  and  was  duly  elected 
to  said  office,  at  the  general  election  in  1884,  by  the  electors 
of  said  Allen  county.     Wherefore,  etc. 

Upon  the  facts  stated  in  the  relator's  information,  admitted 
to  be  true  as  the  case  is  now  presented,  the  question  for  our 
decision  may  be  thus  stated  :  By  his  election  in  November, 
1884,  did  the  relator  Hench  acquire  title  to  the  office  of  judge 
of  the  superior  court  of  Allen  county,  for  a  full  term  of  four 
years,  or  merely  for  the  unexpired  portion  of  the  four-years' 
term  for  which  Hon.  James  L^  Worden  was  unquestionably 
elected  in  November,  1882?     We  need  hardly  say,  that  the 
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fact  alleged  by  the  relator  in  his  information  herein,  that "  the 
Governor  of  Indiana,  on  the  12th  day  of  November,  1884, 
commissioned  the  relator  to  serve  as  judge  of  the  superior 
court  of  Allen  county  for  four  years  thereafter,  and  until  his 
successor  should  be  elected  and  qualified,"  does  not  affect  the 
question  stated,  nor  the  proper  answer  thereto,  in  any  degree 
whatever.  The  Governor's  commission  did  not,  and  could 
not,  conclusively  fix  or  define  the  relator's  term  of  office,  as 
judge  of  such  superior  court,  but  was  merely  prima /acic  ev- 
idence of  the  facts  recited  therein.  Boardy  etc,  v.  State,  ex 
rel.y  61  Ind.  379;  Reynolds  v.  State,  ex  reL,  61  Ind.  392. 

The  law  fixed  the  term,  or  part  thereof,  for  which,  upon 
the  facts  alleged  and  admitted,  the  relator  Hench  was  elected  ; 
and  this  term,  or  part  thereof,  could  not  possibly  be  extended 
by  the  Governor's  commission  for  a  longer  period.  Hench  v. 
JState,  ex  reL,  72  Ind.  297. 

The  superior  court  of  Allen  county  is  a  court,  organized 
and  established  by  the  General  Assembly  of  this  State  by  and 
under  the  provisions  of  an  act,  entitled  "An  act  to  establish 
a  superior  court  in  the  county  of  Allen,  defining  its  jurisdic- 
tion, providing  for  the  appointment,  election  and  compensa- 
tion of  the  judge  thereof,  and  other  matters  connected  there- 
with,'' approved  March  5th,  1877.  Acts  of  1877,  Reg.  Sess., 
J).  43,  et  seq.  Section  1  of  such  act  reads  as  follows :  ^^Be  it 
enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
there  shall  be,  and  hereby  is  established  a  superior  court  in 
said  county  of  Allen,  which  shall  consist  of  one  judge,  who 
shall  hold  his  office  for  four  years  and  until  his  successor  shall 
have  been  elected  and  qualified,  if  he  shall  so  long  behave 
^vell ;  such  judge  shall  be  elected  at  the  general  election  next 
after  the  taking  effect  of  this  act.  Said  court  shall  be  styled 
ihe  ^  Superior  Court  of  Allen  County.' " 

Section  24  of  such  act  reads  thus:  "It  is  hereby  declared, 
that  on  the  taking  effect  of  this  act,  there  is  a  vacancy  in 
the  office  of  judge  of  said  superior  court,  and  the  Governor 
shall  fill  said  vacancy  by  appointment,  and  the  person  so  ap- 
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pointed  shall  hold  his  office  until  such  time  as  an  election  i» 
provided  in  this  act,  and  until  his  successor  is  elected  and 
qualified/' 

In  the  two  sections  of  the  above  entitled  act,  which  we 
have  quoted  at  length,  are  the  only  references  to  be  found  in 
such  act  to  the  appointment,  election,  or  official  term  of  the 
judge  of  the  superior  court  of  Allen  county,  or  to  any  va- 
cancy in  the  office  of  such  judge,  or  to  how,  by  whom  and 
for  what  time  such  vacancy,  which  could  only  occur  once, 
should  be  filled.  There  is  no  statute  of  this  State  which 
provides  explicitly  and  in  express  terms  how  other  vacancies, 
than  the  one  declared  in  section  24  above  quoted,  in  the 
office  of  judge  of  the  superior  court  of  Allen  county, 
may  be  filled,  and  the  time  for  which  the  person,  appointed  or 
elected  to  fill  the  vacancy,  shall  hold  such  office,  except  the 
act  entitled  "An  act  touching  vacancies  in  office,  and  filling 
the  same  by  appointment,"  approved  May  13th,  1852.  1  R. 
S.  1852,  p.  512;  1  R.  S.  1876,  p.  922.  In  section  7  of  such 
act,  which  is  section  55(*»7,  R.  S.  1881,  in  force  since  May 
6th,  1853,  it  is  provided  as  follows:  "Every  person  elected 
to  fill  any  office  in  which  a  vacancy  has  occurred  shall  hold 
such  office  for  the  unexpired  term  thereof.'' 

In  construing  this  section  of  the  statute,  in  the  early  case 
of  Governor  v.  Nelson,  6  Ind.  496,  it  was  held  by  this  court 
that,  in  so  far  as  it  seemed  to  be  applicable  to  a  vacancy  in 
any  office,  the  term  of  which  was  fixed  and  prescribed  in  and 
by  our  State  Constitution,  the  section  quoted  was  unconsti- 
tutional and  void.  The  doctrine  of  the  case  cited  has  since 
been  recognized,  approved  and  followed  by  this  court  in  all 
similar  cases.  State,  ex  reL,  v.  Mayor,  etc.,  28  Ind.  248; 
Baker  v.  Kirk,  33  Ind.  517.  While  this  is  so,  it  has  been 
uniformly  held  by  this  court,  and  correctly  so,  we  think,  that 
the  section  of  the  statute  last  above  quoted,  in  so  far  as 
offices  created  or  established  by  the  General  Assembly  are 
concerned,  is  not  in  conflict  with  any  provision  of  our  State 
Constitution,  but  is  a  valid  exercise  of  legislative  power  and 
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discretion.  It  has  been  further  held,  and  correctly  so,  as  it 
seems  to  us,  that  the  section  of  the  statute  under  considera- 
tion applies  as  well  to  offices  created  by  the  General  Assem- 
bly, after  such  section  took  effect,  as  to  those  offices  thus 
created  before  that  time  and  then  in  existence. 

Thus,  in  Baker  v.  Kirk,  supra,  the  court  said :  "  But  it  has 
been  earnestly  insisted  by  the  appellant  that  the  said  section 
can  not  apply  to  and  govern  in  electing  an  officer  to  fill  a 
vacancy  in  an  office  that  was  created  after  the  act  in  question 
had  become  a  law.  The  act  in  Question  is  expressly  author- 
ized by  the  Constitution,  and  is  not  restricted  to  offices  then 
in  existence,  but  is  general  in  its  terms  and  will  apply  to  and 
govern  the  filling  of  vacancies  in  offices  that  were  then  in 
existence  and  to  such  as  might  be  afterwards  created.  But 
'  this  is  no  longer  an  open  question.  This  court,  in  the  case  of 
State,  ex  rel.y  v.  Mayor,  etc.,  28  Ind.  248,  in  determining  the 
tenure  of  an  officer  elected  under  and  by  virtue  of  the  law 
passed  in  1857,  referred  to  and  was  governed  by  the  section 
in  question.  The  court  say :  '  Considering  the  entire  section, 
we  do  not  think  councilmen  are  included  in  the  provision  in 
regard  to  special  elections,  but  that  they  come  under  the 
general  rule,  that  "  every  person  elected  to  fill  any  office  in 
which  a  vacancy  has  occurred,  shall  hold  such  office  for  the 
unexpired  term  thereof."  '  "  Section  5567,  supra.  See,  also, 
Paitnater  v.  State,  ex  reL,  102  Ind.  90;  State,  ex  rel.,  v.  Bar- 
low, 103  Ind.  563. 

In  the  case  in  hand,  the  office  of  judge  of  the  superior 
court  of  Allen  county,  as  we  have  seen,  was  created  by  an 
act  of  the  General  Assembly.  The  statute  simply  provided 
for  filling  the  vacancy  declared  to  exist  in  the  office  of  judge, 
after  the  taking  effect  of  the  act,  until  the  general  elec- 
tion next  afterwards  in  1878.  It  contained  no  provision 
whatever  for  the  filling  of  such  vacancies,  in  the  office  of 
judge  of  such  court,  as  were  liable  to  occur,  and  as  did  occur 
by  the  death  of  Judge  Worden,  on  June  2d,  1884,  before 
the  end  of  the  second  year  of  his  four-years'  term.     In  No- 
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•  vember  following,  the  relator  Judge  Hench  was  elected  to 
fill  the  vacancy  in  such  office,  created  by  the  death  of  Judge 
James  L.  Worden.  The  statute  establishing  the  court  and 
creating  the  office  did  not  provide  or  declare  the  term  for 
which  the  relator  Hench,  when  elected  as  aforesaid,  should 
hold  such  office,  whether  for  a  full  term  of  four  years,  or  for 
the  unexpired  portion  of  the  four-years'  term  for  which 
Judge  Worden  was  elected  in  November,  1882.  This  omis- 
sion in  the  statute,  however,  is  fully  and  lawfully  supplied, 
we  think,  by  the  provisions  of  section  7  of  the  general  law 
of  this  State,  "  touching  vacancies  in  office,"  which  declare 
that  "Every  person  elected  to  fill  any  office  in  which  a 
vacancy  has  occurred  shall  hold  such  office  for  the  unexpired 
term  thereof."     Section  5567,  mipra. 

We  are  of  opinion,  therefore,  that  by  his  election  in  No- 
vember, 1884,  as  stated  in  his  information  herein,  the  relator 
Hench  acquired  title  to  the  office  of  judge  of  the  superior 
court  of  Allen  county,  for  the  unexpired  portion  of  the  four- 
years'  term  in  such  office,  for  which  Judge  James  L.  Worden 
Avas  elected  in  November,  1882,  and  no  longer.  Appellee's 
demurrer  to  the  relator's  information  herein  was,  we  think, 
correctly  sustained  by  the  court  below. 

The  judgment  is  affirmed,  with  costs. 

2iOLLARS,  J.,  was  absent  when  this  cause  was  considered 
and  decided. 

Filed  April  5,  1887. 
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the  lands  of  others,  and  that  the  same  can  be  best  had  and  effected  by 
n  ditch  commencing,  etc.,  followed  by  a  description  of  the  proposed  work. 
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and  the  manner  of  accomplishing  the  drainage  of  the  several  tracts  of 
land  described,  sufficiently  comiplies  with  that  part  of  section  1  of 
said  act  which  requires  that  the  petition  shall  state  generally  the  method 
by  which  it  is  believed  the  proposed  drainage  can  be  accomplished  ia 
the  cheapest  and  best  manner. 

Same. — Practice, — Pleading. — Ariswer, — Modem  to  Strike  Out, — In  such  a  pro- 
ceeding, the  statute  does  not  contemplate  that  any  issue,  involving  the 
merits  of  the  cause,  may  be  tendered  or  tried  before  the  report  of  the 
drainage  commissioners  has  been  received ;  and  where,  before  reference 
to  such  commissioners,  an  answer  is  iiled  which  pleads  former  adjudi- 
cation as  to  some  parts  of  the  proposed  drain,  and  as  to  other  part9 
that  the  work  is  impracticable^  and  more  comprehensive  than  is  neces* 
sary  to  drain  the  petitioner's  lands,  and  that  its  cost  would  exceed  the 
benefits  to  be  derived  therefrom,  a  motion  to  strike  out  such  answer 
should  be  sustained. 

Sake. — Former  Adjudication, — No  provision  having  been  made  in  the  act 
of  March  8th,  1883,  for  pleading  a  former  adjudication  as  to  a  petition 
for  a  drain,  it  follows  that  a  failure  to  secure  the  drainage  petitioned 
for  will  not  bar  a  future  proceeding  for  the  same  purpose,  by  the  same 
party. 

Same. — ConstittUional  Law. — Act  of  March  Sth,  1883,  Construed. — If,  in  such, 
drainage  proceeding,  the  court  finds  that  the  proposed  drain  will  either 
improve  the  public  health  or  benefit  a  public  highway,  or  be  of  publie 
utility,  the  construction  of  the  drain  will  be  deemed  a  work  of  such  a. 
public  character  as  to  warrant  its  prosecution  in  the  manner  provided 
by  law,  and  the  statute,  thus  construed,  is  not  in  conflict  with  the  consti* 
tutional  provisions  against  taking  the  property  of  an  individual,  for 
a  private  purpose,  or  without  just  compensation. 

Same. — Public  Benefit. —  Jmprovei}ient  of  Highway. — Conclusion  of  Law, — Itt 
such  proceeding  a  finding  of  facts  by  the  court,  that  the  public  health 
will  not  be  improved  by  the  proposed  drain,  but  that  it  will  benefit  the 
public  highways  of  the  county,  and  render  more  valuable  and  produc- 
tive five  or  six  hundred  acres  of  marsh  land ;  that  the  improvement  of 
such  highways  will  be  of  no  practical  ben^t  to  the  remonstrants ;  that 
the  proposed  drainage  can  be  accomplished  without  incurring  an  expense 
exceeding  the  benefits,  and  that  the  assessments  made  and  confirmed 
against  the  lands  of  the  remonstrants  are  based  upon  benefits  to  ac- 
crue to  such  lands  from  the  construction  of  such  drain,  and  not  from 
the  improvement  of  the  highway,  will  support  and  justify  a  conclusion  of 
law  that  the  improvement  of  the  several  public  highways,  and  the  ben- 
efits to  the  marsh  land  described,  were  such  public  purposes  as  to  justify 
the  several  assessments  of  benefits  agninst  the  lands  ig  question. 

Same. —  General  Plan  of  Drain. — Detei-minati^m  of  Commisfdoners  Final. — The 
question  ail  to  whether  the  plan  (A  the  proposed  drain  is  more  compre- 
hensive, or  whether  it  embraces  and  afi*ects  more  lands,  than  necessary  in 
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order  to  accomplish  the  drainage  of  the  petitioner's  lands  in  the  cheap- 
est and  best  manner,  is  one  for  the  exclusive  judgment  of  the  drainage- 
commissioners,  and  their  determination  of  such  question  is  not  review- 
able by  the  court. 

From  the  Porter  Circuit  Court, 
H.  A,  Gilletty  for  appellants, 
TF.  Johnston^  for  appellee, 

Mitchell,  J. — This  proceeding  was  instituted  in  the  cir- 
cuit court  of  Porter  county,  upon  the  petition  of  Augustus- 
C.  Voight,  for  the  establishment  of  a  ditch.  Heick  and 
others  appeared  and  demurred  to  the  petition.  After  their 
demurrers  were  overruled,  each  filed  special  answers.  These 
answers  were  stricken  out  on  the  motion  of  the  petitioner. 
The  appellants  then  filed  separate  remonstrances,  upon  which 
a  trial  was  had,  the  court  finding  the  facts  specially,  and  stat- 
ing conclusions  of  law  thereon,  adverse  to  the  remonstrants. 

The  only  objection  which  is  urged  to  the  complaint  is,  that 
it  fails  to  comply  with  section  1  of  the  act  of  March  8th,  1883, 
in  that  it  omits  to  state  generally  the  method  by  which  it  is^ 
believed  the  proposed  drainage  can  be  accomplished  in  the 
cheapest  and  best  manner. 

The  act  of  1883  requires  that  the  petition  shall  contain, 
among  other  essentials,  a  statement  such  as  that  above  re- 
ferred to.  After  describing  certain  lands  which  it  is  alleged 
belong  to  the  petitioner,  and  which  would  be  benefited  by 
drainage,  the  petition  recites  that  such  drainage  "can  not,, 
however,  be  accomplished  in  the  best  and  cheapest  manner, 
without  affecting  the  lands  of  others."  The  averment  fol- 
lows that  the  petitioner  "believes  that  such  drainage  can  be 
best  had  and  effected  by  a  ditch  commencing,"  etc.  Then 
follows  a  general  description  of  the  proposed  work,  and  the 
manner  of  accomplishing  the  drainage  of  the  several  tract* 
of  land  described.  All  the  other  essential  averments  are 
found  in  the  petition,  which  follows  the  form  prescribed  in. 
section  4284,  R.  S.  1881. 
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It  would  be  a  narrow  and  illiberal  construction  of  the  siat^ 
lite,  to  hold  that  the  petition  was  insuflScient.  Section  4280 
requires  that  the  act  be  liberally  construed  to  promote  the 
drainage  of  wet  and  overflowed  lands. 

The  answers  which  were  stricken  out  by  the  court  were 
filed  before  the  matter  was  referred  to  the  commissioners  of 
drainage.  These  answers  were  pleas  of  former  adjudication 
in  respect  to  some  parts  of  the  proposed  drain,  and  in  respect 
to  other  parts,  that  the  work  was  impracticable  and  more 
comprehensive  than  was  necessary,  in  order  to  effect  the 
drainage  of  the  petitioner's  lands,  and  that  its  cost  would 
exceed  the  benefits  to  be  derived  therefrom.  No  such  issues 
as  those  tendered  by  the  answers,  if  allowable  at  any  stage 
of  the  proceedings,  are  contemplated  by  the  ^tute,  until 
after  the  report  of  the  drainage  commissioners  has  been  made. 
Section  2  of  the  act  of  1883  provides  that  after  the  petition 
is  docketed,  land-owners  shall  have  three  days  in  which  to 
file  any  demurrer,  remonstrance  or  objection  to  the  form  of 
the  petition,  or  as  to  why  the  commissioners  of  drainage,  or 
any  one  of  them,  on  account  of  their  interest  in  the  pro- 
posed work,  or  kinship  to  any  persons  whose  lands  are  to 
be  affected  thereby,  should  not  act  in  the  matter. 

Questions  which  relate  •  to  the  subjects  enumerated  above 
are  the  only  ones  that  can  be  raised,  after  an  appearance  to 
the  proceeding,  and  before  the  report  of  the  commissioners 
has  been  received.  Until  then,  no  issue  involving  the  merits 
can  be  tendered  or  tried.  The  statute  does  not  contemplate 
two  trials  upon  issues  of  fact,  in  one  case.  The  answers 
stricken  out  did  not  present  any  question  relating  to  the  sub- 
jects enumerated.    Thoy  were,  therefore,  properly  rejected. 

After  the  commissioners'  report  has  been  made,  remon- 
strances may  be  filed.  The  statute  prescribes  definite  and 
particular  grounds  of  remonstrance.  Some  of  the  answers 
presented  as  a  bar  to  the  proceedings  grounds  of  objection 
which  are  not  specified  as  grounds  of  remonstrance.  The 
grounds  of  remonstrance  can  not  be  enlarged  by  answers 
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filed  before  the  report  of  the  commissioners  is  made.  No 
provision  is  made  for  pleading  a  former  adjudication.  It  is, 
therefore,  to  be  inferred  that  the  Legislature  did  not  intend 
that  one  failure  to  secure  the  drainage  petitioned  for  should 
bar  all  future  attempts,  if  the  petitioner  was  willing  to  run 
the  hazard  of  paying  the  costs,  in  case  such  subsequent  efforts 
failed  of  success. 

The  next  ground  upon  which  a  reversal  is  asked  involves 
the  propriety  of  the  conclusions  of  law  stated  by  the  court 
upon  the  facts  found. 

The  only  facts  found  by  the  court  which  are  involved  in 
the  question  presented  for  consideration  are,  that  it  was  prac- 
ticable to  accomplish  the  proposed  drainage  without  incur- 
ring an  expense  exceeding  the  aggregate  benefits  to  result 
therefrom. 

It  is  further  found  that  the  proposed  work  will  not  im- 
prove the  public  health,  but  that  it  will  benefit  two  public 
highways  of  the  county,  and  that  the  improvement  of  such 
highways  will  be  of  no  peculiar  or  special  benefit  to  the  ap- 
pellants. It  is  found  that  the  assessments  made  and  con- 
firmed against  the  appellants'  lands  respectively  are  based 
upon  benefits  to  accrue  to  such  lands  from  the  construc- 
tion of  the  ditch,  and  not  from  the  improvement  of  the 
highways. 

It  is  also  found  that  the  proposed  work  will  render  more 
valuable  and  productive  some  five  hundred  or  six  hundred 
acres  of  marsh  land. 

Among  other  conclusions  of  law,  the  court  stated  that  the 
improvement  of  the  several  public  highways,  and  the  benefits 
to  the  lands  described,  were  such  public  purposes  as  to  justify 
the  several  assessments  of  benefits  against  the  lands  of  the 
appellants. 

The  appellants'  argument  against  the  validity  of  the  fore- 
going conclusion  proceeds  upon  the  theory  that  the  statute 
which  authorizes  assessments  of  benefits  against  the  lands  of 
iin  individual,  for  the  construction  of  a  drain,  when  the  only 
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public  benefit  to  be  derived  therefrom  is  the  improvement 
of  one  or  more  public  highways,  and  which  improvement 
of  the  highways  is  of  no  special  benefit  to  the  individual,  is 
unconstitutional. 

It  is  said  that  there  is  in  this  State  a  uniform  rule  of  tax- 
ation for  road  purposes  by  townships,  to  which  all  persons 
and  property  arc  subject,  and  that  if  a  ditch  assessment  is  to 
be  enforced  upon  the  sole  ground  of  an  improvement  of  a 
road,  then  whatever  land  is  assessed  for  the  ditch  must  con- 
tribute twice  to  the  burden  of  improving  the  highway.  The 
force  of  this  reasoning,  as  applicable  to  proceedings  for  drain- 
age purposes,  is  not  perceived. 

Assessments  for  the  construction  of  a  drain  are  not  en- 
forced on  the  ground  of  public  benefits.  The  right  to  impose 
such  assessments  is  founded  upon  the  benefits  which  the 
land  assessed  is  supposed  to  receive  from  the  drain.  The 
power  of  eminent  domain,  which  is  called  into  exercise,  to 
some  extent,  in  a  proceeding  to  establish  and  construct  a 
drain,  can  only  be  exerted  when  the  work  to  be  accomplished 
enures  either  directly  or  indirectly  to  the  benefit  of  the  public^ 
or  involves  some  public  use.  Hence  the  statute,  section  4276, 
R.  S.  1881  (sec.  3,  Acts  1883,  p.  176),  has  provided  that  if  the 
finding  of  the  court  be  that  the  proposed  drain  will  neither 
improve  the  public  health,  nor  benefit  any  public  highway 
of  the  county,  nor  be  of  public  utility,  the  proceeding  shall 
be  dismissed.  It  follows,  necessarily,  that  if  the  finding  be 
such  as  to  affirm  either  of  the  propositions  above  stated,  the 
construction  of  the  drain  is  to  be  deemed  a  work  of  such  a 
public  character  as  to  warrant  its  prosecution  in  the  manner 
provided  by  law.  That  the  work  will  either  promote  the 
public  health,  or  improve  a  public  highway,  or  be  of  public 
utility,  is  to  be  regarded  as  a  legislative  declaration  that  it 
is  of  such  a  public  character  as  to  justify  the  exercise  of  the 
power  of  eminent  domain  to  the  extent  required  in  its  ac- 
complishment. Donnelly  v.  Decker y  58  Wis.  461  (46  Am. 
R.  637)  ;  Cooley  Taxation,  616.     The  presumption  is,  there- 
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foTBy  in  fiivor  of  the  public  character  of  a  use  which  is  de- 
clared to  be  public  by  the  Legislature.  Tovm  of  Rensselaer 
V.  Leopold,  106  Ind.  29;  Mills  Eminent  Domain^  section  10. 
The  act  is,  therefore,  constitutional  in  the  respect  that  the 
construction  of  a  drain  under  the  statute  is  not  the  taking 
of  the  property  of  an  individual  for  a  private  purpose,  or 
without  just  compensation.  Chambers  v.  Kyle^  67  Ind.  206; 
Tillman  v.  Kircher,  64  Ind.  104 ;  Wishmier  v.  State,  etc.,  97 
Ind.  160,  and  cases  cited;  Anderson  v.  Baker,  98  Ind.  587; 
People  V.  Nearing,  27  N.  Y.  306 ;  Rutherford  v.  Maynes,  97 
Pa.  St.  78;  Brewer  v.  Gtyof  Springfield,  97  Mass.  152. 

It  does  not  follow,  because  assessments  of  benefits  have 
been  made  against  the  appellants'  lands,  and  because  they,  in 
common  with  others  of  the  taxing  district  in  which  they  re- 
side, or  in  which  their  lands  are  situate,  contribute  to  the 
improvement  of  the  highways,  by  the  payment  of  road  tax, 
that  they  are  thereby  twice  taxed  for  a  public  improvement 
from  which  they  derive  no  special  benefit. 

The  assessments  of  benefits  upon  the  lands  which  are  found 
to  be  benefited  by  the  construction  of  the  drain  are  not  paid 
for  the  purpose  of  improving  the  highway.  The  assessments 
are  made  upon  the  theory  that  each  tract  of  land  assessed  re- 
cei  ves  a  peculiar  and  special  benefit,  and  is  increased  in  value, 
by  the  construction  of  the  improvement,  to  an  amount  equal 
to  the  sum  assessed  against  it.  Lipes  v.  Hand,  104  Ind.  503 ; 
Desty  Taxation,  1237. 

The  land-owner  simply  pays  toward  the  construction  of 
the  work  a  sum  equal  to  the  benefits  which  accrue  to  his  own 
land.  The  law  simply  coerces  him  to  contribute  toward  the 
improvement  of  his  own  property,  because  the  public  good 
is  involved  in  the  enterprise.  He  pays  no  more  toward  the 
the  public  use  than  does  any  other  citizen  of  the  township. 
If  any  benefits  are  assessed  against  the  township  on  account 
of  the  public  use,  such  benefits  are  |)aid  out  of  the  public 
fund  equally  by  all  the  citizens  of  that  taxing  district.  The 
land-owner  whose  land  is  assessed  for  benefits,  resulting  to  it 
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from  the  construction  of  a  drain,  is  not  subjected  to  double 
taxation  for  the  improvement  of  highways,  which  are  also 
benefited  by  such  drain.  The  authorities  cited  which  apply 
to  assessments  for  street  improvements,  where  the  property 
assessed  is  not  specially  and  peculiarly  benefited,  have  no 
application  to  a  case  like  this.  The  conclusions  of  law  stated 
by  the  court  were  not  erroneous. 

Whether  the  project  was  more  comprehensive,  or  whether 
it  embraced  and  affected  more  lands,  than  was  necessary  in 
order  to  accomplish  the  drainage  of  the  petitioner's  lands,  in 
the  cheapest  and  best  manner,  was  a  subject  for  the  exclusive 
judgment  of  the  commissioners  of  drainage.  Their  deter- 
mination of  that  subject  was  not  reviewable  by  the  court. 
Anderson  v.  Baker y  supra  ;  Meranda  v.  Spurlin,  100  Ind.  380. 

The  next  objection  involves  the  propriety  of  the  ruling  of 
the  court  in  allowing  certain  questions  to  be  answered  by 
witnesses  called  on  behalf  of  the  petitioner.  One  of  the  com- 
missioners of  drainage  was  asked  to  state  how  many  acres  of 
land  would  be  benefited  by  the  proposed  drainage.  It  was 
shown  that  the  witness  had  examined  the  proposed  work,  and 
that  he  had  sufficient  knowledge  of  the  facts  upon  which  to 
base  a  conclusion.  These  facts  were  also  to  some  extent  de- 
tailed to  the  jury.  Without  stating  how  many  acres  would 
be  benefited,  the  witness  answered  as  follows  :  "  It  seems  ta 
me  there  would  be  five  hundred  or  six  hundred  acres  of 
land  there.''  The  question  was  proper  within  the  ruling 
in  Bennett  v,  Meehan,  83  Ind.  566  (43  Am.  R.  78).  In  any 
event,  the  answer  was  harmless,  as  the  witness  made  no 
attempt  to-  fix  the  number  of  acres  that  would  be  benefited. 

Other  witnesses,  who  were  also  commissioners  of  drainage, 
and  had  examined  the  proposed  work,  were  asked  to  state 
whether  certain  specified  tracts  of  land  would  be  benefited 
by  the  construction  of  the  drain.  These  questions  wore  of 
more  doubtful  propriety.  Considering  the  character  of  the  an- 
swers, however,  we  are  constrained  to  hold  that  no  error 
was  committed  in  allowing  the  questions  to  be  asked.     As 


NOVEMBER  TERM,  188G.  287 

Taylor  ei  al.  i\  Garnett. 

an  example  of  the  answers  elicited,  one  of  the  witnesses  said : 
*'  I  think  it  would  be  a  bene^t ;  it  dries  the  water  off."  An- 
other answer  was,  speaking  of  the  drain :  "  It  is  my  opinion 
that  it  would  benefit  the  land ;  it  runs  through  the  piece  of 
land." 

There  is  a  clear  distinction  between  the  questions  pro- 
pounded and  those  involved  in  Yo%t  v.  Conroyy  92  Ind.  464 
(47  Am.  R.  156),  and  other  kindred  cases. 

These  questions  did  not  involve  the  ultimate  issuable  facts^ 
is  did  the  questions  in  the  cases  relied  on  for  a  reversal.  The 
questions  did  not  call  for  an  opinion  as  to  the  amount  of  ben- 
efits or  damages,  and  the  answers  were  statements  of  fact, 
rather  than  the  expression  of  opinions.  They  were  properly 
preliminary  to  the  inquiry  which  followed,  concerning  the 
amount  of  benefits  to  the  several  tracts  of  land. 

There  was  no  error.     The  judgment  is  affirmed  with  costs. 

Filed  AprU  1,  1887. 


No.  12,616. 
Taytx)R  bt  al.  v.  Garnett. 

New  Trial. — Miaeonduet  of  Jury, — Impeachment  of  Verdict. — Affidavits  of 
Jurors. — The  affidavits  of  jarore,  to  the  effect  that  during  their  delibera- 
tions, while  the  credibility  of  a  witness  was  under  consideration,  another 
juror  stated,  in  the  hearing  of  the  jury,  that  he  had  known  the  witness 
for  a  long  time;  that  he  was  a  sober,  industrious  and  truthful  man; 
that  he  believ^  he  was  an  honest  man,  and  would  not  swear  to  a  lie, 
etc,  can  not  be  received  in  support  of  a  motion  for  a  new  trial  based 
upon  alleged  misconduct  of  the  jury. 

Same. — Statement  </  General  Rule. — The  general  rule,  in  the  absence  of  stat- 
utory modification,  is,  that  affidavits  or  other  sworn  statements  of  jurors 
will  not  be  received  upon  a  motion  for  a  new  trial,  for  the  purpose  of 
impeaching  their  verdict,  by  showing  error  or  mistake  in  respect  to  the 
merits,  or  their  own  misconduct  or  that  of  their  fellows,  or  that  the  mis- 
conduct of  others  affected  their  verdict. 

From  the  Elkhart  Circuit  Court. 
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J.  H.  Baker  and  F.  E.  Baker,  for  appellants. 
R.  M,  Johnson  and  E.  G.  Ikrr,  for  appellee. 

ZoLLARS,  J. — Appellants  purchased  from  appellee  his  in- 
terest in  a  brush  factory,  including  the  outstanding  claims  for 
goods  sold.  They  claim  that  he  made  fraudulent  misrep- 
resentations as  to  the  amount  of  such  claims,  and  that  they 
have  suffered  loss  by  reason  thereof. 

They  brought  this  action  to  recover  damages.  Upon  the 
trial  of  the  cause,  it  was  material  for  the  jury  to  ascertain 
and  determine  what  representations,  if  any,  were  made  by 
appellee  in  relation  to  such  outstanding  claims.  Upon  that 
question,  the  testimony  of  appellants  and  appellee  is  at 
variance. 

The  testimony  of  a  witness,  Simmons,  was  offered  in  corrob- 
oration of  the  testimony  of  appellee,  as  to  what  representa- 
tions were  made  by  him.  There  was  no  attempt  to  impeach 
the  witness  generally,  but  it  is  claimed  that  his  testimony 
was  weakened,  and  that  he  was,  in  a  measure,  impeached,  in 
that  his  statements  as  to  the  place  where  the  negotiations 
between  appellants  and  appellee  occurred  were  contradicted 
by  the  testimony  of  appellee  and  other  witnesses,  etc. 

One  of  the  causes  assigned  for  a  new  trial  by  appellants 
is  the  alleged  misconduct  of  the  jury.  In  support  of  that 
cause  in  the  motion,  appellants  offered  the  affidavits  of  sev- 
eral of  the  jurors,  to  the  effect  that  during  the  deliberations 
of  the  jury,  while  the  credibility  of  Simmons  was  under  con- 
sideration, another  of  the  jurors  stated  in  the  Tiearing  of  the 
jury,  that  he  had  known  Simmons  ever  since  he  came  to 
Goshen ;  that  he  was  a  sober,  industrious  and  truthful  man ; 
that  he  believed  he  would  not  swear  to  what  was  not  true  ; 
that  there  was  not  a  preacher  in  Goshen  he  would  sooner 
believe,  and  that  he  had  always  considered  Simmons  to  be 
an  honest  man. 

Can  such  affidavits  of  jurors  be  received  to  impeach  and 
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'Overthrow  their  verdict  ?  That  is  the  question  for  decision. 
Appellants'  counsel  maintain  that  they  may  be  so  received. 

Their  position,  briefly  stated,  is,  that  in  support  of  a  motion 
for  a  new  trial  based  upon  the  alleged  misconduct  of  the  jury, 
the  affidavits  of  jurors  may  be  received  as  to  all  matters 
lying  outside  of  the  personal  consciousness  of  the  individual 
juror;  that  while  the  affidavit  of  a  juror  will  not  be  received 
to  show^  the  impressions,  thoughts,  motives,  understanding, 
influence,  course  of  reasoning,  or  other  matters  resting  alone 
ID  the  mind  of  the  juror,  which  led  him  to  assent  to  a  verdict 
for  the  purpose  of  impeaching  that  verdict,  yet  his  affidavit 
jnay  properly  be  received  for  the  purpose  of  overthrowing  a 
verdict  to  which  he  has  assented,  if  it  relates  to  overt  acts, 
matters  of  sight  and  hearing,  because,  as  to  such  matters,  the 
affidavit  may  be  contradicted  by  the  affidavits  of  the  other 
jurors,  if  untrue. 

In  support  of  that  position  they  cite  us  to  the  cases  of 
Q-aw/ord  v.  State,  2  Yerg.  (Tenn.)  60 ;  Hudson  v.  Siatey  9 
Yerg.  (Tenn.)  408;  Wright  v.  lUinois,  etc.,  Tel  Co.,  20  Iowa 
195;  Cowles  v.  Gkicago,  etc.,  R.  R.  Cb.,  32  Iowa,  515;  Perry 
V.  Bailey,  12  Kan.  539. 

The  cases  cited  support  the  position  of  appellants'  counsel. 
And  while  there  is  plausibility  and  force  in  the  reasoning 
of  counsel  and  of  the  courts  which  rendered  the  decisions 
in  the  above  cases,  we  are  not  convinced  that  this  court 
should  now  follow  those  cases  and  depart  from  the  general 
rule  sanctioned  by  the  courts  of  England,  by  this  court  here- 
tofore, and,  so  far  as  we  are  advised,  by  the  highest  courts 
-of  all  the  States  where  there  are  not  special  statutes,  with 
the  exception  of  the  States  from  which  the  above  cases  are 
cited.  There  are  special  statutes  in  Arkansas,  Texas  and 
California,  permitting  testimony  of  jurors  to  be  introduced 
on  a  motion  for  a  new  trial,  to  show  that  the  verdict  was  made 
by  lot,  etc.  Those  statutes,  however,  being  in  derogation  of 
the  common  law,  have  been  strictly  construed,  at  least  in 
Vol.  110.— 19 
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CalifoFQia.  Turner  v.  Taohmne  Oo.  Water  Co.,  25  Cal.  397; 
Thompson  and  Merriam  Juries,  section  454.  Formerly,  the 
code  of  Iowa  contained  a  provision  that  in  applications  for 
new  trials  the  aflSdavits  of  jurors  might  be  taken  and  used  in 
relation  to  such  applications.  That  provision  was  omitted 
from  subsequent  revisions,  and  was  not  in  force  when  the 
cases  cited  from  that  State  were  decided ;  but  it  is  not  entirely 
certain  that  the  cases  decided  when  it  was  in  force,  and  with 
reference  to  it,  did  not  have  some  influence  with  the  court  in 
the  rendition  of  the  later  decisions. 

In  Baylies  on  New  Trials  and  Appeals,  at  p.  543,  citing 
many  authorities  in  support  of  the  text,  the  general  rule,  in 
the  absence  of  statutes,  is  stated  as  follows :  "  Affidavits  of 
jurors  will  not  be  received  upon  a  motion  for  a  new  trial  for 
the  purpose  of  impeaching  their  verdict,  by  showing  error 
or  mistake  in  respect  to  the  merits,  or  by  showing  their  own 
misconduct,  or  that  of  their  fellows,  or  by  showing  that  the 
misconduct  of  others  affected  their  verdict." 

In  Thompson  and  Merriam  on  Juries,  at  section  440,  it  is 
said  :  "  Upon  grounds  of  public  policy,  the  courts  have  al- 
most universally  agreed  upon  the  rule  that  no  affidavit,, 
deposition,  or  other  sworn  statement  of  a  juror  will  be  re- 
ceived to  impeach  the  verdict,  to  explain  it,  to  show  on  what 
grounds  it  was  rendered,  *  *  *  or  that  they  agreed  on  their 
verdict  by  average,  or  by  lot.  *  *  *  It  has  been  attempted 
to  show,  by  evidence  of  this  kind,  *  *  *  that  the  foreman 
of  the  jury,  after  they  had  retired,  had  gone  from  the  jury- 
room,  in  order  to  learn  from  persons  not  of  the  jury,  the 
amount  of  damages  which  ought  to  be  found  in  order  to  carry 
costs;  that  the  jurors  making  the  affidavit  were  influenced  in 
their  verdict  by  information  given  by  one  of  the  jurors  in 
the  jury-room.  *  *  *  But  in  these  and  other  like  cases  the 
courts  have  steadily  refused  to  listen  to  such  affidavits."  A 
large  number  of  cases  sustaining  the  several  propositions  are 
cited  in  the  foot-notes,  among  which  are  cases  decided  by 
this  court. 
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Our  cases  fully  sustain  the  general  doctrine  above  stated, 
and  extend  it  to  overt  acts  on  the  part  of  jurors. 

In  the  case  of  Di'ummond  v.  Leslie,  5  Blackf.  453,  an  affidavit 
of  a  person  other  than  a  juror  was  produced,  to  the  effect  that 
he  had  heard  the  jurors  say  that  in  arriving  at  the  verdict, 
the  several  amounts  proposed  by  each  juror  were  added  to- 
gether, and  the  sum  divided  by  twelve,  the  number  of  jurors. 
Blackford,  J.,  said :  "  The  affidavit  was  inadmissible.  The 
affidavits  of  the  jurors  themselves  of  their  misconduct,  are 
not  admitted  to  impeach  their  verdict;  Dana  v.  Tucker,  4 
Johns.  487 ;  a  fortioHy  an  affidavit  of  a  stranger,  of  their 
statements  on  the  subject  when  not  under  oath,  ought  not  to 
be  received."  See,  to  the  same  effect,  Dunn  v.  Hall,  8  Blackf. 
32 ;  Haun  v.  Wihon,  28  Ind.  296 ;  BenneU  v.  State,  3  Ind. 
167. 

In  the  case  of  Hughes  v.  Listner,  23  Ind.  396,  in  support 
of  a  motion  for  a  new  trial,  an  affidavit  of  a  juror  was  offered, 
in  which  he  stated  that  the  bailiff  in  charge  told  the  jury  that 
unless  they  agreed  upon  a  verdict  before  tiie  adjournment  on 
that  day  (Saturday),  they  would  be  compelled  to  remain  un- 
til the  meeting  of  the  court  on  the  following  Tuesday,  and 
that  to  avoid  the  confinement,  and  not  upon  the  merits  of  the 
controversy,  he  agreed  to  a  verdict.  It  was  held  that  the  affi- 
davit should  not  be  received. 

In  the  case  of  Stanley  v.  Sutherland,  54  Ind.  339  (355),  the 
defendant  Stanley  asked  that  the  verdict  be  set  aside  upon 
his  affidavit,  in  which  he  swore  that  when  the  jury  retired, 
they  stood  nine  for  the  defendant  and  three  for  the  plaintiff; 
that  the  three  jurymen  who  were  for  the  plaintiff,  to  induce 
the  other  nine  to  return  a  verdict  for  the  plaintiff,  assured 
them  that  they  knew  of  their  personal  knowledge  that  the 
defendant  Stanley  was  only  a  nominal  party  to  the  suit ;  that 
the  real  controversy  was  between  the  plaintiff  and  Kellogg 
&  Co.,  of  Chicago,  a  wealthy  firm,  worth  $200,000  or  more ; 
that  the  defendant  Stanley  would  not  have  to  pay  any  judg- 
ment that  the  plaintiff  might  recover  against  him  ;  that  the 
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plaintiff  was  a  poor  man  and  neighbor^  and  that  it  was  onlj 
upon  the  aforesaid  assurance  and  misconduct  of  the  three  jury- 
men who  were  from  the  first  for  the  plaintiff,  that  the  other  nine 
consented  to  return  a  verdict  for  the  plaintiff  against  the  de- 
fendant, etc.  WoRDEN,  C.  J.,  delivering  the  opinion  of  the 
court,  said  :  "  If  the  information  came  to  him  (the  affiant)  *  * 
from  some  of  the  jurymen,  it  could  not  be  received,  for  it 
has  long  been  settled  in  this  State  that  the  affidavits  of  jurors 
can  not  be  received  to  impeach  their  verdict;  much  less  could 
their  statements  be  received  at  second-hand.  The  affidavit 
may  have  been  true,  as  the  affiant  believed,  and  yet  the  in- 
formation may  have  been  derived  from  some  of  the  jurors, 
whose  affidavits  could  not  have  been  received."  See,  also, 
Jones  V.  State,  89  Ind.  82 ;  Long  v.  Stale,  95  Ind.  481. 

Upon  the  general  subject,  see  Withers  v.  Fiscus,  40  Ind. 
131  (13  Am.  R.  283) ;  MoCh^ay  v.  Stewart,  16  Ind.  377 ;  Ward 
v.  State,  8  Blackf.  101 ;  Barlow  v.  State,  2  Blackf.  114. 

It  will  thus  be  seen,  that  under  the  ruling  of  this  court  in 
the  cases  cited,  the  affidavits  of  the  jurors  offered  in  the  court 
below  in  support  of  the  motion  for  a  new  trial  can  not  be 
received  to  overthrow  the  verdict. 

It  would  be  a  tedious  and  unnecessary  task  to  cite  the  nu- 
^merous  cases  declaring  the  general  rule  as  we  have  stated  it, 
and  as  declared  by  our  cases.  As  especially  applicable  to  the 
case  before  us,  and  as  against  the  position  of  appellants' 
counsel,  we  cite  The  People  v.  Doyell,  48  Cal,  85;  Den  v. 
McAllister,  7  N.  J.  Law,  46;  Purinton  v.  Humphreys,  6 
Greenl.  (Maine)  379 ;  Amsby  v.  Dickhouse,  4  Cal.  102 ;  Hayne 
New  Trial  and  Appeal,  section  73;  Folsom  v.  Manchester,  11 
Cush.  334;  Price  v.  Warren,  1  Hen.  &  Mun.  (Va.)  385. 

The  grounds  upon  which  affidavits  of  jurors  to  impeach 
their  verdict  should  be  rejected  have  usually  been  stated  as 
follows:  1st.  Because  they  would  tend  to  defeat  .their  own 
solemn  acts  under  oath.  2d.  Because  their  admission  would 
open  the  door  to  tamper  with  jurymen  after  they  had  given 
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their  verdict.  3d.  Because  they  would  be  the  means  in  the 
hands  of  dissatisfied  jurors  to  destroy  a  verdict  at  any  time 
after  they  had  assented  to  it.  3  Graham  and  Waterman  New 
Trials,  p.  1428. 

Jurors  are  sworn  in  each  case  to  render  a  verdict  accord- 
ing to  the  law  and  the  evidence.  If  they  were  allowed  to 
overthi'ow  their  verdict  by  their  affidavits,  thai  after  their 
retirement  for  deliberation  one  of  their  number  made  state- 
ments bearing  upon  the  merits  of  the  case,  or  the  credibility 
of  witnesses,  upon  which  they  acted,  they  would  thus  stultify 
themselves  and  overthrow  what  they  had  done  when  acting 
under  a  solemn  oath  to  render  a  verdict  according  to  the  evi- 
dence as  they  might  receive  it  from  the  witnesses. 

The  other  reasons  upon  which  such  affidavits  are  rejected 
may,  to  a  greater  or  less  extent,  be  applied  to  a  case  like  that 
before  us. 

Without  extending  this  opinion  to  enlarge  upon  the  rea- 
sons which  require  the  rejection  of  such  affidavits,  and  the 
evils  that  would  result  in  the  administration  of  justice  from 
a  contrary  rule,  we  feel  constrained  to  adhere  to  our  former 
rulings,  and  to  follow  the  rule  established  by  the  decided 
weight  of  authority. 

It  must  be  held,  therefore,  that  the  affidavits  of  the  jurors 
offered  below  were  not  sufficient  to  establish  the  misconduct 
of  the  jury  charged  in  the  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

Mitchell,  J.,  did  not  participate  in  the  decision  of  this 
case. 

FUed  A^ril  5, 1887. 
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No.  12,819. 

Benton  v.  Hamilton  et  al. 

Town. — Street  Improvement, — CoTdraet  for  with  Treasurer  Void  ag  Against  I\'op- 
erly'Ckmer.—A.  contract  between  a  town  treasurer  and  the  town  for  the 
improvement  by  the  former  of  a  public  street  is,  under  section  2049,  R. 
S.  1881,  void  as  against  a  property-owner  assessed  on  account  of  the 
improvement. 

Same.— Oura<u«  AcL— Repeal  of  SuttuU.—Beciion  2049  being  a  general  stat- 
ute, and  there  being  no  repeal  thereof,  either  expressly  or  by  clear  im- 
plication, contained  in  the  act  of  March  19th,  1885  (Acts  of  1885,  p. 
99),  legalizing  the  contracts  and  proceedings  of  the  town,  such  act  did 
not  validate  the  contract  with  the  treasurer. 

From  the  Jackson  Circuit  Court. 

B.  H.  Burr  ell y  R.  Applewhite^  J,  F.  Applewhite  and  D.  A. 
Kochenour,  for  appellant. 
J.  B.  Brotmij  W.  K.  Marshall  and  iJ.  Hilly  for  appellees. 

Elliott,  C.  J. — The  first  question  in  this  case  is  this :  Is 
a  contract  between  the  town  treasurer  and  the  town  for  the 
improvement  of  a  public  street  valid  as  against  a  property- 
owner  assessed  for  the  expense  of  the  improvement? 

It  is  conceded  that  the  decision  in  Case  v.  Johnson,  91  Ind. 
477,  is  adverse  to  the  appellant,  but  it  is  contended  that  the 
decision  was  wrong,  and  should  be  overruled.  We  can  not 
yield  to  the  counsel's  claim,  for,  in  our  judgment,  the  case 
before  us  falls  fully  within  the  spirit  of  section  2049,  R.  8. 
1881,  as  did  that  of  Case  v.  Johnson,  supra. 

A  town  treasurer  is  a  public  officer,  although,  strictly 
speaking,  not  an  oflScer  of  the  State.  He  is,  also,  in  many 
respects,  the  agent  of  the  corporation.  As  the  statute  applies 
to  town  agents  and  to  public  officers,  we  think  there  can  be 
no  doubt  that  a  person  holding  that  office  must  be  regarded 
as  within  the  provisions  of  the  statute. 

The  second  question  is  this:  Was  the  contract  with  the 
town  treasurer  validated  by  the  curative  act  of  March  19th, 
1885  (Acts  of  1885,  p.  99)  ?  This  question  must  receive  a 
negative  answer.     It  is  always  proper  in  construing  a  statute 
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to  look  to  other  statutes  and  to  the  object  to  be  accomplished. 
In  looking  to  other  statutes^  we  find  a  general  statute  pro- 
hibiting a  town  from  making  a  contract  with  its  treasurer^ 
and  it  woald  violate  settled  principles  to  assume  that  the  Leg- 
islature intended  to  abrogate  this  general  statute  in  favor  of 
one  particular  town  or  person.  It  is,  indeed,  very  doubtful 
whether  the  Legislature  has  the  constitutional  power  to  do 
such  a  thing,  but  we  do  not  deem  it  necessary  to  decide  this 
question  of  constitutional  law.  Repeals  by  implication  are 
not  favored,  and  we  can  not  hold  that  the  Legislature  meant 
by  the  general  words  employed  in  the  act  of  1885  to  repeal  a 
iijeneral  statute  for  the  benefit  of  a  particular  case.  'Where 
it  is  the  intention  of  the  Legislature  to  break  down  a  general 
.statute,  such  as  is  section  2049,  it  is  necessary  that  it  be  done 
by  a  clear  implication  or  express  words,  and  the  implication 
iiere  is  far  from  clear,  and  there  are  no  express  words  of  re- 
])eal.  Keeping  in  view  the  object  evidently  intended  to  be 
accomplished,  mindful  of  the  fact  that  it  is  not  to  be  inferred 
that  the  Legislature  intended  to  take  out  of  a  general  stat- 
ute a  contract  made  in  defiance  of  its  provisions,  and  giving 
just  effect  to  the  doctrine  that  repeals  by  implication  are  not 
&vored,  it  must  be  held  that  the  act  of  1885  did  not  validate 
the  contract  on  which  the  claim  of  the  appellant  rests.  Force 
is  added  to  this  conclusion  by  the  fact  that  contracts  by  a 
municipal  corporation  with  one  of  its  own  officers,  by  which 
a  burden  is  imposed  on  property-owners,  are  opposed  to  the 
|K>licy  of  the  law,  for  it  can  not  be  assumed  that  the  Legis- 
lature, even  if  it  had  the  power,  meant  to  overthrow  this 
long  settled  policy,  and  the  general  statute  as  well,  for  the 
benefit  of  a  special  case. 

Judgment  afiirmed. 

FUed  April  2,  1887. 
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Bliss  v,  Douch. 

Principal  and  Surety.— -Eeeculton. —  Exhausting  PrineipaTs  J^vperhf,—^ 
Duly  of  Sheriff . — Action  Against  for  Damages, — Complaint. — A  complaint  by 
a  surety  in  an  execution  against  a  sheriff,  to  recover  damages  for  the  lat- 
ter's  failure  to  first  levy  upon  and  exhaust  the  property  of  the  principal, 
must  show  by  proper  averments  that  the  plaintifi'  had  caused  the  question 
of  suretyship  to  be  tried  and  determined  as  provided  in  section  1212,  IL 
S.  1881,  and  had  procured  an  order  to  be  made,  as  provided  in  sectioa 
1213,  that  the  principal's  property  should  be  first  exhausted. 

Same. — Notice  to  Sheriff. — Peraonai  Knowledge. — Mere  personal  knowledge  of 
the  sheriff,  or  personal  notice  to  him,  of  the  fact  of  suretyship,  is  not 
sufficient  to  charge  him  with  the  duty  of  first  levying  upon  and  exhaust- 

.  ing  the  property  of  the  principal  before  levying  upon  the  property  of  the 
surety. 

From  the  Lake  Circuit  Court. 

M.  Wood  and  T.  J.  Wood,  for  appellant. 

A,  L,  Jones  and  F.  P.  Jones,  for  appellee. 

HowK,  J. — In  this  case,  appellant  Bliss,  the  plaintiff  below, 
has  assigned  upon  the  record  the  following  errors,  namely : 

1.  The  court  below  erred  in  sustaining  appellee's  demur* 
rer  to  appellant's  amended  complaint; 

"  2.  There  was  no  legal  and  competent  judge  chosen  to 
hear  and  determine  this  cause ;  and, 

"  3.  The  judge  chosen  by  the  court  to  try  this  cause  was 
not  legally  chosen,  nor  duly  appointed." 

1.  This  case  is  now  before  this  couit  for  the  second  time. 
Our  opinion  and  decision  on  the  former  appeal  herein  are 
reported  under  the  title  of  Douch  v.  Bliss,  80  Ind.  316.  The 
judgment  below  was  then  reversed,  and  the  cause  was  re- 
manded, with  instructions  to  sustain  the  demurrer  of  Douch 
to  the  complaint  of  Bliss,  the  plaintiff  herein.  After  the 
cause  was  returned  to  the  court  below,  the  demurrer  of 
Douch,  in  compliance  with  the  mandate  of  this  court,  was 
sustained  to  the  complaint.  Afterwards,  Bliss  filed  an 
amended  complaint,  to  which  Douch  again  demurred  upon 
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the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  This  demurrer  was  sustained  by  the  court 
below,  and  the  appellant  Bliss  declining  to  amend  further, 
judgment  was  rendered  that  he  take  nothing  by  his  suit 
herein,  and  that  appellee  Douch  recover  of  him  all  his  costs 
in  this  action  expended. 

In  our  opinion,  in  Douch  v.  BlisSj  supra,  on  the  former 
appeal  of  this  cause,  will  be  found  a  full  summary  of  the 
original  complaint  of  appellant  Bliss  against  appellee  Douch, 
which  complaint  we  then  held  to  be  bad  on  the  demurrer 
thereto  for  the  want  of  sufficient  facts.  We  then  and  there 
held  that,  where  one  of  two  or  more  judgment  defendants 
sues  the  sheriff  for  neglect  of  duty,  in  failing  to  levy  an  ex- 
ecution, issued  on  such  judgment,  on  the  property  of  the 
principal  defendant,  claiming  that  he  is  a  surety  in  the  judg- 
ment, he  must  allege  in  his  complaint  that  the  question  of 
his  suretyship  in  such  judgment  had  been  determined  in  his 
favor,  in  a  proceeding  for  that  purpose,  and  an  order  made 
by  the  proper  court  that  the  sheriff  should  first  levy  upon 
and  exhaust  the  property  of  the  principal  before  a  levy 
should  be  made  upon  the  property  of  the  surety,  and  that  a 
memorandum  of  such  order  was  endorsed  by  the  clerk  on 
such  execution.  For  the  want  of  these  allegations,  it  was 
further  held  on  the  former  appeal  herein,  that  the  original 
complaint  of  appellant  Bliss  was  bad  on  demurrer  for  insuffi- 
cient facts. 

When  an  amended  complaint  was  filed  by  appellant  Bliss, 
ailer  the  cause  was  returned  into  the  court  below,  he  did  not 
supply  or  attempt  to  supply  therein  the  allegations  of  fact, 
for  the  want  of  which  we  held,  on  the  former  appeal  herein, 
his  original  complaint  was  bad  on  the  demurrer  thereto.  The 
only  averments  in  such  amended  complaint  which  are  not 
found  in  the  original  complaint,  the  substance  of  which  we 
have  given  in  our  opinion  in  Douch  v.  Bliss,  supra,  are  the 
following :  "And  that  the  defendant,  John  Douch,  well  knew 
that  the  plaintiff,  Henry  G.  Bliss,  was  the  surety  of  the  said 
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Miles  Williams  on  the  note  upon  which  said  judgment  was 
rendered,  and  surety  for  him  on  the  said  judgment;  and  that 
the  parties  to  said  note  and  the  said  judgment  notified  said 
John  Douch  that  Henry  G.  Bliss  was  surety  on  said  note  and 
judgment  aforesaid;  all  of  which,  aforesaid,  he  well  knew, 
and  said  notice  had,  when  he  had  the  execution  hereinafter 
stated/' 

The  question  for  our  decision,  in  the  pending  appeal  of 
this  cause,  and  the  only  question  as  it  seems  to  us,  may  be 
thus  stated :  Are  the  averments  last  quoted,  from  the  amended 
<2omplaint,  sufficient  in  law  to  supply  or  take  the  place  of 
those  allegations  of  fact  for  the  want  of  which  it  was  held, 
•on  the  former  appeal,  that  the  original  complaint  herein  was 
bad  on  the  demurrer  thereto  ?  We  are  of  opinion  that  this 
•question  must  be  answered  in  the  negative.  It  can  not  be 
held  that  the  personal  knowledge  of  the  sheriff,  or  personal 
notice  to  him  by  the  parties  to  an  execution,  of  the  fact  of 
the  suretyship  of  one  or  more  of  such  parties,  will  impose 
on  the  sheriff  the  same  duties,  or  subject  him  to  the  same 
responsibilities  and  liabilities,  in  regard  to  the  levy  and  col- 
lection of  such  execution,  as  would  an  order  of  the  proper 
court,  in  a  proceeding  by  the  surety  for  that  purpose,  and  an 
endorsement  by  the  clerk  of  a  memorandum  of  such  order 
on  the  execution,  as  provided  in  sections  1212  and  1213,  R.  S. 
1881.  If  personal  knowledge  of  the  sheriff,  or  personal  notice 
to  him,  of  the  fact  of  suretyship,  were  sufficient  to  charge  the 
sheriff  with  the  duty  of  levying  an  execution  first  upon  and 
exhausting  the  property  of  the  principal  before  a  levy  could 
be  made  upon  the  property  of  the  surety,  then  it  would  have 
to  be  said  that  sections  1212  and  1213,  supra,  merely  pre- 
scribed idle  and  unnecessary  forms,  and  their  enactment  was 
a  waste  of  time.     See,  also,  section  780,  R.  S.  1881. 

We  are  of  opinion,  however,  that  before  a  surety  in  an 
execution  can  claim  that  the  sheriff  is  liable  to  him  in  dam- 
ages for  his  failure  or  neglect  to  levy  such  execution  first  upon 
and  exhaust  the  property  of  the  principal  therein,  he  must 
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show  by  proper  averment  that  he  had  caused  *'  the  question 
of  suretyship  to  be  tried  and  determined/'  as  provided  in 
section  1212,  supra,  and  had  procured  an  order  to  be  made, 
as  provided  for  in  section  1213,  supra.  This  is  substantially 
what  we  decided  in  Douch  v.  BlisSy  supra,  on  the  former  ap- 
peal herein,  and  we  adhere  to  that  decision.  State,  ex  reL,  v. 
Ennis,  74  Ind.  17. 

Our  conclusion  is,  that  no  error  was  committed  by  the  court 
in  sustaining  appellee's  demurrer  to  appellant's  amended  com- 
plaint herein. 

The  other  errors  assigned  by  appellant  are  not  shown  by 
the  record,  and  are  not  discussed  by  his  counsel.  We  do  not 
consider  such  other  errors. 

The  judgment  is  aflSrmed,  with  costs. 

FUed  April  6, 1887.  }g^ 


.  No.  11,931. 

MoNNETT  V.  Hemphill  et  al. 

Appeal. — SatiafoiCtion  of  Judgment  Appealed  from. — Dismiaaal, — Cbrt  of  2Van- 
acripl, — Recovery, — Wliere,  before  an  appeal  is  perfected,  but  after  the 
transcript  has  been  prepared,  tlie  judgment  is  entered  as  fully  satisfied, 
no  appeal  will  lie,  and  if  taken  it  will  be  dismissed ;  but  the  ez])ense 
incurred  for  the  transcript  muy  be  recovered  in  an  action  for  that  pur- 
pose. 

From  the  Jasper  Circuit  Court. 

M.  F,  Chilcote  and  F,  W,  Babcock,  for  appellant. 

8,  P.  Thompson,  for  apj>ellees. 

Elliott,  C.  J. — After  the  final  judgment  in  this  case,  and 
after  the  transcript  of  the  record  for  appeal  to  this  court  had 
been  prepai*ed  and  certified,  the  appellees  entered  upon  the 
order-book  the  following :  "  The  above  judgment  is  hereby 
receipted  in  full,  and  no  further  proceedings  will  be  taken 
under  this  order  after  this  date.*'  This  entry  also  appears: 
*^  The  petitioners  in  the  above  entitled  cause,  on  this  1st  day 
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of  October,  1884,  before  this  appeal  is  completed,  and  before 
the  time  for  filing  bills  of  exceptions  expired,  do  hereby  dis- 
miss this  whole  proceeding,  and  authorize  the  clerk  to  receipt 
all  judgments  for  costs  and  assessments  against  the  said  El- 
mira  Monnett,  and  on  this  day  pay  all  costs  taxed  to  date/' 

It  thus  appears  that,  prior  to  the  time  the  appeal  in  this 
case  was  taken,  the  appellant  was  fully  relieved  and  released 
from  the  judgment  against  her,  so  that  there  is  no  longer  any 
actual  controversy  between  the  parties.  Under  these  circum- 
stances we  think  it  clear  that  no  appeal  will  lie. 

If  liability  had  actually  been  incurred  for  the  expense  of 
preparing  and  certifying  the  transcript  prior  to  the  time  the 
judgment  was  entered  satisfied,  the  appellant  is  entitled  to 
be  reimbursed.  In  the  proper  proceeding  she  can  doubtless 
recover  from  the  appellees  the  amount  paid,  or  agreed  to  be 
paid,  for  the  transcript ;  but,  as  the  controversy  has  been 
ended  by  a  satisfaction  of  the  judgment,  she  can  not  main- 
tain this  appeal. 

There  is  nothing  in  dispute  except  the  judgment  rendered 
against  the  appellant,  and  as  that  has  been  satisfied,  there  is 
no  actual  controversy  to  be  adjudicated. 

The  entry  of  satisfaction  having  been  acted  upon  by  the 
appellees,  they  are  estopped  to  take  any  benefit  from  the  judg- 
ment, even  though  there  was  no  money  consideration  for  the 
release.  It  settled  a  dispute  in  a  pending  litigation,  and  this 
is  such  a  consideration  as  will  effectually  conclude  the  appel- 
lees from  attempting  to  enforce  the  judgment  directly  or  in- 
directly. 

It  is  evident  that  there  is  but  one  course  for  us  to  pursue, 
and  that  is  to  dismiss  the  appeal.  If  we  should  affirm  the 
judgment,  we  should  adjudge  the  appellant  bound  to  pay  a 
judgment  that  has  been  satisfied  ;  if,  on  the  other  hand,  we 
should  reverse,  no  substantial  benefit  would  accrue  to  her,, 
for  she  is  already  relieved  from  the  judgment. 

Appeal  dismissed. 

FUed  April  5,  1887. 
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No.  12,936. 

Cheadle  v.  The  State. 

€0NTBMPT. — Inherenl  JWcr  (^  Cowia, — LegidoUive  Iteguiaiian. — The  power 
.to  punisb  for  contempts,  and  to  determine  what  is  a  contempt,  is  in- 
lierent  in  courts  of  superior  jurisdiction ;  the  Liegislature  can  not  pre- 
vent the  one  or  abridge  the  other,  but  it  may  enlarge  the  powers  of  the 
courts  in  these  respects  and  regulate  the  procedure. 

^AME. — Indirect  Contempt. — Publication  Ccnccminy  Pending  Gattse. — Qeneral 
Kule, — The  general  rule  is,  that  any  publication,  relating  to  a  pending 
cause,  which  tends  to  prejudice  the  public  as  to  its  merits,  and  to  cor- 
rupt or  embarrass  the  administration  of  justice,  including  reflections  on 
the  court  or  its  proceedings,  or  on  the  parties,  jurors,  witnesses,  or  coun- 
sel, may  be  visited  as  a  contempt. 

Same.— Cbn8f?T£C<to7i  of  Seeiion  1009^  R,  S.  1S81.— Section  1009,  R.  8.  1881, 
defining  indirect  contempts,  properly  construed,  does  not  change  the 
general  rule,  and  a  publication  to  amount  to  a  contempt  must  not  only 
be  false  or  grossly  inaccurate,  but  it  must  be  so  to  the  extent  of  preju- 
dicing the  public  as  to  the  merits  of  a  cause,  and  of  either  corrupting  or 
embarrassing  proceedings  tlien  pending  or  thereafter  to  ensue. 

Same. — Newspaper  Comments  Concei'ning  Ptial  Proceedings. — Newspaper  com- 
ments, however  stringent  or  libellous,  having  relaticm  to  proceedings 
which  are  past  and  ended,  are  not  in  contempt  of  the  authority  of  the 
court  to  which  reference  is  made. 

Same. —  Punishment. — Publication  Should  be  Clearhj  Contemptuous.— The  power 
to  punish  for  contempt  should  be  exercised  promptly  in  proper  cases  ;  but 
being  in  some  respects  arbitrary,  it  should  be  kept  within  prudent  limits, 
particularly  in  regard  to  indirect  contempts,  and  punishment  ought  not 
to  be  inflicted  for  publications  which  are  not  clearly  contemptuous. 

Same. — Rtde  to  Show  Cause. —  Motion  to  Discharge. — Sufficiency  of  Information. 
—Praeliee. — The  sufficiency  of  an  information  charging  a  contempt  is 
tested  by  a  motion  to  discharge  the  rule  to  show  cause,  on  the  ground  of 
alleged  insuflBciency  of  the  facts  upon  which  it  was  entered. 

From  the  Clinton  Circuit  Court. 

J.  G.  Ada7ii8,  W.  R.  Stokes  and  H.   (7.  Sheridan,  for  ap- 
pellant. 

W.  A.  Staley,  for  the  State. 
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NiULACK,  J. — On  the  14th  day  of  December,  1885,  the 
prosecuting  attorney  of  the  Forty-fifth  Judicial  Circuit  filed 
in  the  Clinton  Circuit  Court  an  information,  supported  by 
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his  oath,  charging  that  Joseph  B.  Cheadle  was  the  editor  and 
proprietor  of  a  newspaper  of  general  circulation,  known  as 
the  "  Frankfort  Banner,"  printed  and  published  in  the  county 
of  Clinton,  in  this  State,  and  that  there  was  then  pending^ 
and  undisposed  of,  in  said  court,  a  cause  entitled  "  The  State 
of  Indiana  against  James  A.  Spurlock,"  in  which  the  de- 
fendant Spurlock  was  charged  with  an  assault  and  battery 
with  intent  to  commit  murder;  that  the  said  Spurlock  was 
then  confined  in  the  jail  of  said  county,  upon  the  charge  so 
pending  against  him;  that  the  said  Cheadle  did,  on  the  12th 
day  of  December,  1885,  print  and  publish  in  his  said  newspaper 
at  the  city  of  Frankfort,  in  which  said  court  was  then  in 
session,  a  certain  false,  scurrilous  and  malicious  article  con- 
cerning said  cause  and  the  court  in  which,  and  judge  before 
whom,  the  same  was  pending,  as  follows : 

^'A  Joke  on  a  Judge." 

"One  of  the  cases  that  has  taken  up  the  attention  of 
the  court  this  week  is  that  of  the  State  vs.  James  A,  Spur- 
lock, for  an  assault  with  intent  to  kill.  The  case  was 
called,  a  jury  impanelled,  and  the  prisoner  was  arraigned, 
pleaded  not  guilty,  and  the  State  had  nearly  concluded 
its  evidence,  when  the  court  adjourned,  Wednesday  night. 
Mr.  Spurlock  said  he  must  go  home ;  his  attorneys  urged 
and  insisted  that  he  must  remain.  Finally  he  told  them 
that  it  was  absolutely  necessary  for  him  to  go — that  he 
had  no  money  with  which  to  pay  his  hotel  fare,  and  he  must 
go,  but  that  he  would  be  back  by  8  o'clock  in  the  morning,, 
and  he  went.  He  went  and  overslept  himself  and  did  not 
get  back  in  time.  The  case  was  called  at  the  usual  time  for 
opening  cou'rt  and  the  trial  proceeded.  After  a  while  the 
judge  noticed  that  the  defendant  was  not  present  and  asked 
where  he  was.  The  attorneys  informed  the  court  of  the 
facts,  and  asked  that  the  case  proceed,  notifying  the  court 
that  they  would  waive  all  questions  that  might  arise  until  he 
came  in,  but  the  court  said,  '  No,  we  will  wait  awhile,'  and 
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it  did.  Spurlock  had  overslept  himself  and  did  not  get  an 
early  start^  and  the  road  was  rough,  and  as  he  had  to  walk,, 
made  slow  progre&s,  but  all  the  time  he  was  coming  with  the 
perspiration  streaming  from  every  pore,  yet  the  court  could 
not  know  these  facts  and  became  restive.  Senator  Kent,  who 
had  feith  in  Spurlock's  return,  begged  for  time.  Bristow, 
majestic  in  size  and  strong  in  the  confidence  of  his  client, 
said :  '  Your  Honor,  there  is  a  good  cause  for  his  absence ;  he 
will  surely  come.'  D.  J.  McMath,  quiet  and  firm,  urged 
delay  and  said  he  knew  Spurlock  would  not  desert  him.  The 
judge  lost  his  temper — lost  it  bad — and  intimated  that  the 
attorneys  had  spirited  him  away.  Kent  arose  wrathful,  yet 
calm,  and  in  dignified  manner  informed  his  Honor  that  his 
client  had  gone  home  against  his  advice  and  over  his  protest, 
and  that  his  Honor  had  no  right  to  expect  him  as  attorney  to 
handcuff  and  imprison  his  clients  in  order  to  keep  them  in 
court.  Then  came  a  talk  about  the  bond,  and  the  judge  de- 
clared it  was  of  no  value,  and  in  the  meantime  poor  Spur- 
lock was  walking  for  life  to  reach  the  court-house — more 
words  between  the  counsel  and  the  judge — more  intimations 
that  they  were  responsible,  and  all  the  time  the  judge  be- 
came more  nervous.  Finally  the  attorneys  concluded  that 
Spurlock  might  have  gone,  and  all  the  time  Spurlock,  like 
Sheridan,  less  than  three  miles  away  and  walking  for  life. 

"The  judge  read  the  attorneys  a  lecture;  they  apologized. 
The  State  attorney  assured  the  court  that  he  had  the  fullest 
confidence  in  the  statements  of  the  attorneys  for  the  prisoner 
on  trial,  and  yet  the  court  could  not  see  poor  Spurlock  in 
his  famous  walk  less  than  two  and  a  half  miles  away.  Hav- 
ing been  accused  wrongfully,  the  attorneys  for  the  prisoner 
decided  to  withdraw  from  the  case,  and  did  so.  At  this 
point  the  court  called  the  jury,  thanked  them  for  their  court- 
esy, and  discharged  them,  and  ordered  the  sheriff  to  call  the 
defendant  and  his  bondsmen  on  the  recognizance  bond,  and 
as  the  sheriff  shouted  *  Bring  in  the  body  of  James  A.  Spur- 
lock and  save  your  recognizance/  away  over  the  hills  to  the 
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cast,  and  stepping  just  three  feet  and  two  inches  to  the  step, 
with  every  muscle  strained  to  the  highest  tension,  and  walk- 
ing for  life,  came  James  A.  Spurlock,  only  two  miles  away, 
in  his  now  famous  walk  to  the  court-house,  December  10th, 
1885. 

**  Having  discharged  the  jury,  forfeited  the  bond,  the  judge 
had  a  bench  warrant  issued,  and  instructed  the  sheriff  to  go 
quickly  and  be  prepared  for  business,  and  to  bring  into  his 
presence  the  body  of  James  A.  Spurlock,  not  to  spare  ex- 
pense, and  that  the  court  would  foot  the  bill ;  and  then  there 
was  '  hurrying  to  and  fro,'  deputies  '  to  the  right  of  him,' 
deputies  ^  in  front  of  him,'  deputies  ^  behind  him,'  deputies 
*  to  the  left  of  him.'  How  grandly  marched  these  deputies 
into  the  vortex  of  danger;  all  of  them,  into  the  county's 
purse,  rode  they,  while  just  beyond  the  city  limits,  with  rapid 
pace  and  earnest  face,  all  unconscious  of  the  affray,  marched 
in  broad  daylight,  down  a  public  road — Spurlock,  the  hunted. 
No  one  can  tell  just  what  mysterious  path  the  deputies  pur- 
sued, nor  what  momentous  questions  puzzled  the  brains  of  at- 
torneys and  judge,  while  through  the  open  gates  of  the  city, 
came  all  covered  with  dust,  and  with  bated  breath — Spurlock, 
the  hunted.  He  paused  not  at  the  iron  bridge,  the  public 
square  he  crossed,  and  into  the  court-house  he  went;  through 
its  great  broad  corridors  he  strode,  up  the  stairway  and  into 
the  court-room,  unmindful  of  the  fact  that  everywhere  there 
were  hurrying  steps  and  mounted  deputies  armed  to  the  teeth, 
scouring  the  country  far  and  near,  for — Spurlock,  the  hunted. 
He  quietly  sought  his  chair  near  by  the  place  where  the  jury, 
solemn  and  quiet,  sat  but  yesterday.  He  looked  in  vain  for 
jury  and  judge,  for  attorneys  and  friends,  but,  alas!  there  were 
none;  and  so  sat  Spurlock  for  quite  awhile,  wondering  what 
could  have  sent  them  away.  After  a  time  he  sought  and 
found  his  attorneys,  and  a  scene  ensued.  Finally  a  deputy 
approached  him  meekly,  and  asked  him  if  he  was  ready. 
Ready  for  what?  said  Spurlock.  Ready  to  go  to  jail.  The 
ignorant  fellow  said  he  did  not  know  what  he  was  to  go  to 


r 


NOVEMBER  TERM,  1886.  305 

Cheadle  f.  The  State. 

jail  for — neither  does  any  one  else;  but  they  marched  him 
there.  His  attorneys  prepared  the  papers  to  take  him  out 
on  a  writ  of  habeas  corpus,  and  when  they  went  to  the  jail  to 
have  him  swear  to  them  he  still  did  not  know  that  he  was 
arrested.  The  judge  granted  the  writ,  and  set  the  trial  down 
for  next  Monday. 

^'The  Banner  will  ask,  why  is  this  man  kept  in  jail  until 
next  Monday?  There  is  no  more  authority  for  putting  this 
man  in  jail  than  there  is  the  President.  He  was  on  trial,  in 
jeopardy.  He  went  home  because  he  had  no  other  place  to 
go,  nor  money  to  buy  a  place  to  stay.  He  overslept  himself, 
and  did  not  reach  the  court-house  in  time.  His  attorneys 
pleaded  to  let  the  trial  go  on.  The  court  no  doubt  thought 
it  a  ruse,  and  finally  discharged  the  jury.  When  he  did  that, 
at  that  moment  Spurlock  stood  acquitted;  the  bond  became 
inojierative,  and  the  forfeiture  of  the  recognizance  was  abso- 
lutely void,  and  his  incarceration  in  jail  illegal.  It  is  simply 
an  outrage  to  keep  him  there.  No  matter  how  guilty  he  may 
have  been,  he  stands  free,  and  it  is  no  fault  of  his — no  fault 
of  his  attorneys.  He  was  not  trying  to  get  away,  but  walked 
nearly  fifteen  miles,  hurriedly,  to  get  back  to  his  trial.  The 
Banner,  on  behalf  of  all  the  people,  denounces  his  incarcera- 
tion in  jail,  and  begs  the  court  to  obey  the  law,  and  set  him 
free.  The  people  have  just  as  much  right  to  put  the  judge 
in  jail  as  he  had  to  order  Spurlock  sent  to  jail.  This  is  the 
law,  and  the  law  should  be  obeyed." 

The  information  further  charged,  that  the  publication  of 
said  article  interrupted  and  embarrassed  the  proceedings  in 
the  cause  to  which  it  related,  and  the  administration  of  justice 
in  said  court,  imputing,  as  it  did,  to  the  court,  and  to  the 
judge  thereof,  wrongful,  dishonest  and  corrupt  conduct  in 
causing  the  imprisonment  of  Spurlock  as  stated ;  also,  that 
said  article  contained  many  falsehoods  and  gross  inaccuracies;/ 
that  what  was  said  in  relation  to  the  conduct  of  the  sherifi^ 
and  his  deputies  in  re-arresting  Spurlock  was  false,  as  was 
Vol.  110.— 20 
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also  the  statement  that  the  sheriflF  made  no  effort  to  re-arrest 
Spurlock  until  he  came  into  the  court-room ;  that  the  state- 
ments that  the  judge  intimated  that  the  attorneys  for  Spur- 
lock had  spirited  him  away,  that  the  judge  declared  that  Spur- 
lock's  bond  was  of  no  value,  that  the  judge  read  the  attorneys 
a  lecture  and  they  apologized,  that  Spurlock's  attorneys 
begged  that  the  trial  might  go  on,  and  that  the  judge  lost  his 
temper  bad,  were  all,  also,  false;  that  said  article  contained 
many  other  false  and  defamatory  statements  which  tended  to 
defeat  the  punishment  of  criminals,  to  degrade  the  court,  and 
to  bring  the  enforcement  of  the  law  into  disrepute.  Where- 
fore it  was  further  charged  that  Cheadle  had  been  guilty  of 
a  wilful  contempt  of  the  authority  of  the  court. 

A  rule  was  thereupon  granted  against  Cheadle  to  show 
cause  why  he  should  not  be  attached  and  punished  for  thc^ 
supposed  contempt  so  committed  by  him.  Cheadle,  appear- 
ing, moved  to  discharge  the  rule,  for  the  alleged  insufficiency 
of  the  facts  upon  which  it  had  been  entered,"  but  his  motiou 
was  overruled.  No  final  action  upon  the  rule  having  in  the 
mean  time  been  taken  against  him,  Cheadle,  on  the  16th  and 
19th  days  of  said  month  of  December,  1885,  respectively, 
published  additional  articles  in  his  newspaper,  as  follows: 

"James  A.  Spurlock  was  still  in  jail  this  morning.  The 
most  sacred  writ  known  to  the  law  is  that  of  habeas  corpus^ 
It  is  always  made  returnable  at  once.  James  A.  Spurlock  is 
a  poor  man,  and  can  not  move  the  powers  to  be  to  act.  The 
Banner,  as  the  advocate  of  the  people,  declares  against  the 
great  wrong  of  keeping  him  in  jail.  The  time  will  come^ 
and  in  the  near  future,  when  it  will  be  seen  and  known  that 
the  only  true  security  is  in  the  quick  and  fearless  execution 
of  the  laws.'' 

Also,  the  following :  "  The  writ  known  as  that  of  habeas 
corpus  is  the  most  sacred  writ  known  to  the  law.  Persons, 
who  are  conversant  with  history,  have  read  about  the  ^  Star 
Chamber  proceedings,'  where  men  and  women  were  impris- 
oned and  never  given  a  trial — never  knew  why  they  were 
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imprisoned.  Then  there  came  contests,  and  blood  flowed  in 
great  waves,  and  ^ Magna  Oharta'  came  as  the  great  boon  of 
the  people.  Personal  liberty  is  priceleas.  Great  wars  have 
grown  out  of  the  withholding  the  personal  liberty  of  a  single 
individual.  The  writ  of  habeas  corptcs,  by  which  personal 
liberty  is  secured,  when  one  is  unlawfully  or  unjustly  im- 
prisoned, has  always  been  made  returnable  immediately,  and 
has  always  had  precedence  over  all  other  forms  of  cases. 
There  are  no  exceptions  to  this  rule,  and  because  this  is  true, 
and  because  it  is  of  vital  importance  to  the  peace,  prosperity 
and  happiness  of  the  people  that  personal  liberty  be  held 
above  all  price,  the  Banner  has  referred  to  it.  So  long  as  the 
present  editor  has  charge  of  it,  it  can  always  be  depiended 
upon  as  a  fearless  advocate  of  the  right,  as  its  editor  is  given 
to  see  the  right,  and  it  will,  at  all  times,  demand  the  enforce- 
ment of  the  laws." 

On  the  22d  day  of  the  same  month,  the  prosecuting  attor- 
ney filed  under  oath  what  was  termed  a  supplemental  in- 
formation, charging  that  these  last  named  articles  reflected 
upon  the  integrity  of  the  court,  and  were,  as  well  for  that  as 
for  other  rea.sons  assigned,  in  further  contempt  of  the  au- 
thority of  the  court.  Upon  the  filing  of  this  supplemental 
information,  another  rule  was  granted  against  Cheadle  to  show 
cause  why  he  should  not  be  also  attached  and  punished  for 
the  publication  of  the  articles  lastly  above  set  out,  and  a  sub- 
sequent motion  to  discharge  that  rule  was  also  overruled. 

Cheadle  then  answered  that  the  publications  referred  to 
were  made  by  him  upon  what  he  regarded  as  reliable  informa- 
tion, and  in  the  belief  that  the  prosecution  against  Spurlock 
had,  in  legal  efiect,  terminated  by  the  discharge  of  the  jury 
under  the  circumstances  attending  its  discharge,  and  that 
hence  the  subsequent  imprisonment  of  Spurlock  upon  the 
original  charge  against  him  was  wholly  without  authority  in 
law,  and  in  the  further  belief  that  all  the  facts  therein  stated, 
which  could  be  fairly  understood  as  seriously  asserted,  were 
substantially  true;  that  such  publications,  in  addition  to  be- 
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ing  items  of  news,  were  intended  as,  and  only  designed  to 
be,  fair  criticisms  upon  what  he  considered  an  inadvertent 
error  of  the  court,  and  what  he  still  believed  was  an  errone- 
ous proceeding,  disclaiming,  at  the  same  time,  any  intention 
of  imputing  corrupt  motives  to  the  court  or  any  of  its  oflS- 
-cers,  or  of  interrupting  or  in  any  manner  obstructing  the 
.tidministration  of  justice. 

The  court,  not  regarding  the  answer  of  Cheadle  as  suffi- 
•cient  to  constitute  a  defence  to  the  charges  against  him,  ad- 
judged him  to  have  been  guilty  of  an  indirect  contempt  of 
its  authority,  assessing  a  fine  of  fifty  dollars  against  him,  and 
requiring  him,  in  addition,  to  pay  the  costs  of  the  proceed- 
ings so  taken  against  him. 

The  statute  defining  the  powers  and  duties  of  circuit  courts 
provides  that  "The  said  circuit  courts,  respectively,  shall 
liave  full  authority  to  administer  all  necessary  oaths,  and  to 
punish,  by  fine  and  imprisonment,  or  either,  all  contempts  of 
their  authority  and  process  in  any  matter  before  them,  or  by 
which  the  proceedings  of  the  courts  or  the  due  course  of 
justice  is  interrupted.''     R.  8.  1881,  section  1322. 

It  is  elsewhere  enacted  that  "Every  person  who  shall 
falsely  make,  utter,  or  publish  any  false  or  grossly  inaccurate 
report  of  any  case,  trial,  or  proceeding,  or  part  of  any 
case,  trial,  or  proceeding  thereof,  shall  be  deemed  guilty  of 
an  indirect  contempt  of  the  court  in  which  such  case,  trial, 
or  proceeding  may  have  been  instituted,  held,  or  determined, 
if  made  at  any  time  after  such  proceeding  shall  have  been 
commenced,  and  at  any  time  while  the  same  is  pending,  and 
while  the  court  shall  have  jurisdiction  thereof,  and  at  any 
time  before  it  shall  be  fully  determined  and  ended  ;  or,  if  such 
report  shall  be  so  made  pending  such  case,  trial,  or  proceed- 
ing, touching  any  ruling,  or  order  of  said  court  therein,  such 
person  shall  be  deemed  guilty  of  an  indirect  contempt  of  the 
court  making  such  ruling  or  order."  Section  1009,  R.  S.  1881. 

This  last  statutory  provision  is  in  its  nature  cumulative 
only,  and  does  not  exclude  other  methods  of  committing  in- 
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direct  or  constructive  coDtempts  of  the  autliority  of  courts. 
It  was  held  in  the  case  of  LiUle  v.  StaU,  90  Ind.  388  (46 
Am.  R.  224),  that  the  power  to  protect  itself  from  contempts, 
and  also  to  determine  what  is  a  contempt,  is  inherent  in 
every  court  of  superior  jurisdiction,  and  that  it  is  not  in  the 
power  of  the  Legislature  to  prevent  the  one  or  to  abridge 
the  other.  2  Bishop  Crim.  Law,  section  243.  But  the 
Legislature  may  aid  the  jurisdiction  or  enlarge  the  power 
of  the  courts  in  those  respects  by  declaring  certain  im- 
proper conduct  to  be  a  contempt  which  has  not  theretofore 
been  so  regarded  and  treated,  and  may  regulate  the  practice 
in  proceedings  against  persons  for  an  alleged  contempts 
State  V.  Morrill,  16  Ark.  384 ;    Worland  v.  State,  82  Ind.  49. 

It  may  be  said,  generally,  that  any  wilful  act  tending  ta 
obstruct,  interrupt,  or  embarrass  the  proceedings  of  a  court, 
or  to  corrupt  or  impede  the  due  administration  of  justice,  is 
a  contempt  of  the  authority  of  the  court  against  which  such 
wilful  act  is  directed. 

As  regards  indirect  or  constructive  contempts,  resulting 
from  improper  publications.  Bishop,  supra,  in  vol.  2,  section 
259,  states  the  general  doctrine  to  be,  that  any  publication, 
whether  by  parties  or  strangers,  relating  to  a  cause  in  court, 
which  tends  to  prejudice  the  public  as  to  its  merits,  and  to 
corrupt  or  embarrass  the  administration  of  justice,  may  be 
visited  as  a  contempt,  and  this  includes  reflections  on  the  tri- 
bunal or  its  proceedings,  or  on  the  parties,  the  jurors,  the 
witnesses,  or  the  counsel.     Ex  parte  Wright,  65  Ind.  504. 

In  the  light  of  this  general  doctrine,  which  is  well  sup- 
ported by  the  authorities,  section  1009,  of  the  statutes,  above 
set  out,  ought  to  be  construed  as  meaning  that  every  person 
who  shall  falsely  make,  utter  or  publish  any  false  or  grossly 
inaccurate  report  of  any  case,  trial  or  proceeding,  or  part  of 
any  case,  trial  or  proceeding  thereof,  tending  to  prefudice  the 
publie  as  to  its  merits,  and  to  corrupt  or  embarrass  the  admin- 
istration of  justice,  shall  be  guilty  of  an  indirect  contempt,  etc. 
The  publication  must,  therefore,  not  only  be  false,  or  grosslv 
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inaccurate,  but  must  be  so  to  the  extent  of  prejudicing  the 
public  as  to  the  merits  of  the  cause  referred  to,  and  of  either 
corrupting  or  embarrassing  the  proceedings  then  pending  and 
thereafler  to  ensue. 

The  general  rule  is,  that  to  constitute  any  publication  a 
contempt,  it  must  have  reference  to  a  matter  then  pending  in 
court,  and  be  of  a  character  tending  to  the  injury  of  pending 
proceedings  upon  it,  and  of  the  subsequent  proceedings. 
Rapalje  Contempts,  section  56. 

While  the  phraseology  of  the  section  of  the  statute  in 
question  is,  possibly,  in  that  respect,  somewhat  obscure,  it 
contains  nothing,  as  we  construe  it,  changing  that  general 
rule.  It  follows,  therefore,  that  comments,  however  strin- 
gent, which  have  dilation  to  proceedings  which  are  past 
and  ended,  are  not  in  contempt  of  the  authority  of  the  court 
to  which  reference  is  made.  Such  comments  may  constitute 
a  libel  upon  the  judge,  or  some  other  officer  of  the  court,  but 
can  not  be  treated  as  in  contempt  of  its  authority.  Dunham 
V.  i^ale,  6  Iowa,  245  ;  State  v.  Anderson,  40  Iowa,  207  ;  Stu- 
art V.  People,  3  Scammon,  395  ;  People  v.  Wilson,  64  111.  195 
(16  Am.  R.  528) ;  Storey  v.  People,  79  111.  45  (22  Am.  R. 
158) ;  Bayard  v.  PoHHuiore,  ;3  Ycates,  438  ;  In  re  Bron- 
son,  12  Johns.  460;  Respublica  v.  Oswald,  1  Dallas,  319. 
^  At  common  law  the  courts  po.ssc^ssed  the  power  of  punish- 
ing, as  for  a  contempt,  libellous  publications  upon  their  pro- 
ceedings, whether  pending  or  past,  but  in  this  country  the 
courts  arc  more  circumscribed  in  their  jurisdiction  in  that 
respect,  and  their  power  to  punish  is  confined  to  publications 
concerning  pending  cases.     State  v.  Morrill,  supra. 

As  will  appear  by  a  reference  to  the  information  first  filed, 
the  alleged  falsity  of  the  publication  therein  set  out  con- 
sisted of  statements:  First  As  to  the  manner  in  which  the 
sherifi^and  his  deputies  re-arrested  Spurlock.  Second.  That 
the  sheriflF  made  no  effort  to  re-arrest  Spurlock  until  he  came 
into  the  court-room.  Third.  That  the  judge  intimated  that 
the  attorneys  for  Spurlock  had  spirited  him  away.     Fourth, 
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That  the  judge  declared  that  Spurlock'h  bond  was  of  no 
value.  Fifth.  That  the  judge  read  tlie  attorneys  a  lecture 
^nd  they  apologised.  Sixth,  That  Spurlock's  attorneys 
l)egged  that  the  trial  might  go  on.  Seventh,  That  the  judge 
lost  his  temper,  and  lost  it  badly. 

These  statements  had  reference  entirely  to  past  occurrences, 
merely  incidental  in  their  nature,  and  not  involving  in  any 
vrtLy,  the  merits  of  the  prosecution  tigainst  Spurlock.  The 
jitatements  as  to  what  the  sheriff  and  his  deputies  either  did, 
or  failed  to  do,  had  no  application  to  any  proceeding  in  court 
either  present  or  past. 

To  say  of  a  judge,  when  referring  in  a  newspaper  article 
to  the  former  and  then  past  trial  of  a  cause,  that  he  lost  his 
temper  badly,  can  not  be  fairly  construed  as  tending  to  in- 
terrupt or  impede  any  present  or  future  proceeding  in  the 
cause,  and  hence  could  not  amount  to  a  contempt  of  the  au- 
thority of  the  court  in  which  the  trial  occurred.  Such  a 
statement,  whether  falsely  or  truthfully  made,  might  tend  to 
vex  and  annoy  a  judge,  but  it  would  not  rise  to  the  grade  of 
either  a  libel  or  a  contempt.  For  these  and  similar  reasons, 
we  feel  constrained  to  hold  that  none  of  the  statements 
specifically  charged  to  have  been  falsely  made  constituted,  in 
any  proper  sense,  a  contempt  of  the  authority  of  the  Clinton 
Circuit  Court.  We  may  say  the  same  as  to  the  entire  article 
of  which  these  statements  formed  a  part.  It,  as  a  whole, 
referred  only  to  past  proceedings,  including  the  re-arrest  of 
Spurlock.  Upon  the  undisputed  facts  contained  in  the  arti- 
cle, it  was  a  legitimate  subject  of  discussion  whether  the 
discharge  of  the  jury,  referred  to  in  it,  did  not  in  law  oper- 
ate as  an  acquittal  of  Spurlock.  Wright  v.  State,  5  Ind.  290 ; 
Morgan  v.  State,  13  Ind.  215;  Maden  v.  Emmons,  83  Ind. 
331 ;  Adams  v.  State,  99  Ind.  244. 

The  publications  set  out  in  the  second  or  supplemental  in- 
formation were  in  a  sense  sharp  criticisms  upon  the  assumed 
delay  of  the  court  in  taking  action  upon  Spurlock's  applica- 
tion for  a  writ  of  habeas  corpu^y  but  they,  in  the  same  con- 
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nection^  announced  some  general  truths,  not  offensive  to  any 
court,  and  applicable  alike  to  all  similar  cases. 

The  statement  that  Spurlock  was  a  poor  man  and  could 
**not  move  the  powers  to  be  to  act,"  was  a  statement  of 
doubtful  meaning,  in  the  connection  in  which  it  was  used, 
and  capable  of  a  construction  alike  o&ensive  to  the  court  and 
to  all  concerned  in  Spurlock's  imprisonment;  but,  in  view 
of  the  common  understanding  that  men  with  means  possess 
many  legitimate  advantages  which  are  not  within  the  reach 
of  men  without  means,  and  can  hence  more  readily  com- 
mand the  assistance  they  may  need  in  times  of  peril,  we 
would  not  feel  justified  in  inferring  that  Cheadle,  in  making- 
the  statement,  intended  to  impute  either  corrupt  or  merce- 
nary motives  to  the  court.  The  reference  to  the  "  powers 
to  be"  was  not,  in  any  event,  a  reference  capable  of  any  very^ 
definite  application,  and  was,  in  a  strict  sense,  a  meaning- 
less phrase. 

There  are  cases  on  record  from  which  an  inference  might 
be  drawn  that  the  statement  in  question  constituted  a  con- 
tempt, as  it  was  doubtless  considered  in  this  case,  but  it  must 
be  borne  in  mind  that  the  force  of  public  opinion  in  this 
country,  in  favor  of  the  freedom  of  the  press,  has  of  late 
greatly  restrained  the  courts  in  -t^ie  exercise  of  their  power  ia^ 
punish  persons  for  making  disrespfei|ful  and  injurious  publi- 
cations.    In  many  jurisdictions  statuxl%have  been  enacted 
depriving,  or  assuming  to  deprive,  the  cm|rts  of  their  power 
In  that  respect.     Rapalje,  supra,  section  56?^^uch  a  statute, 
as  applicable  to  the  courts  of  the  United  StateSi  was  enacted 
by  Congress  on  the  2d  day  of  March,  1831.   ^  S.  of  the 
United  States,  section  725.  \ 

AVhile  the  power  to  punish  when  contempts  are  r^^X  com- 
mitted is  one  which  ought  to  be  exercised  promptly*^  proper 
cases,  yet  it  is,  in  many  respects,  an  arbitrary  power,  a  *^  hence 
\one  which  ought  to  be  kept  within  prudent  limits.  -This  is 
particularly  the  policy  of  the  law  in  regard  to  indi?^*'  *^^*^" 
t;  mpts.     HasTceU  v.  StaJUy  51  Ind.  176.     No  one  ou:^*  *^  ^^ 
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found  guilty  upon  a  doubtful  charge  of  indirect  contempt, 
and  especially  so  in  a  case  in  any  manner  involving  the  free- 
dom of  the  press. 

It  is  true  that  too  often,  under  the  guise  of  a  guaranteed 
freedom,  the  press  transcends  the  limits  of  manly  criti- 
cism, and  resorts  to  methods  injurious  to  persons  and  tri- 
bunals justly  entitled  to  the  moral  support  of  all  law-abiding 
citizens;  but  such  digressions  are  not  always  unmixed  evils, 
and  it  is  only  in  rare  instances  that  legal  proceedings  in  re- 
pression of  such  a  license  can,  with  propriety,  be  resorted  to. 

When  such  a  digression  becomes  too  flagrant  to  be  disre- 
garded, a  prosecution  for  libel  is  usually  the  most  appropri- 
ate and  effective  remedy.  In  such  a  prosecution  both  parties 
go  before  a  jury  of  the  country  on  terms  more  nearly  equal 
tlian  they  can  relatively  occupy  in  a  proceeding  for  the  pun- 
ishment of  an  alleged  contempt.     Stuart  v.  People,  supra. 

These  considerations  lead  us  to  the  further  conclusion  that 
neither  one  of  the  publications,  herein  above  lastly  referred 
to,  constituted  a  contempt  of  the  authority  of  tho  Clinton 
Circuit  Court  within  the  meaning  of  the  statutes  and  of  the 
authorities  cited. 

In  a  case  like  this,  a  motion  to  discharge  the  rule  to  show 
cause,  entered  in  the  first  instance,  tests  the  sufficiency  of  the 
information  upon  which  the  rule  was  based.  4  Blackstone 
Com.  286;  MoConnell  v.  State^  46  Ind.  298;  2  Works  Pr., 
section  1375. 

Voluminous  as  they  are,  we  have  set  out  the  publications 
considered  in  this  case  in  extenso  simply  because  we  have  re- 
garded it  as  impracticable  to  make  a  synopsis  of  them  which 
would  fully  display  their  general  scope  and  character,  and 
intelligibly  present  all  the  points  made  upon  them. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  discharge  the  appellant. 

Filed  April  6, 18S7. 
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Xo.  11,915. 

imii  RUHLMAN  V.  KUHLMAN. 

168    188 

•Costs. — Proceeding  to  Establish  Uimoujidness  of  Mind, — OuardiansfUp. — Dis- 
miatmL — Practice. — Upon  the  dismissal  of  proceedings  to  obtain  a  judicial 
declaration  that  a  person  is  of  unsound  mind,  and  for  the  appointment 
of  a  guardian  of  such  person,  the  court  mav  award  costs  against  the 
person  who  instituted  the  inquiry. 

Same, — Leave  of  Court, — Supreme  Court,  —  Presumption,  —  Leave  of  court 
being  necessary  in  order  to  dismiss  such  proceedings,  it  will  be  pre- 
sumed, where  the  record  shows  a  dismissal  by  the  petitioner  and  a  jndp:- 
ment  for  costs  against  him,  that  the  court  granted  the  leave  to  dismiss 
on  the  terms  indicated  by  the  judgment,  and,  no  objection  appearing, 
that  the  petitioner  assented  thereto. 

From  the  Shelby  Circuit  Court. 

E,  P.  Ferris,  J.  8.  Ferris  and  W,  W.  Spencer,  for  appellant. 

N.  B.  Berryman,  for  appellee. 

Mitchell,  J. — On  the  18th  day  of  September,  1881, 
Henry  Ruhlman  filed  in  the  oflSce  of  the  clerk  of  the  Shelby 
Circuit  Court  a  statement  in  writing  charging  that  Susannah 
A.  Ruhlman  was  a  person  of  unsound  mind,  and  incapable 
of  managing  her  own  estate.  On  the  2d  day  of  October, 
following,  Mrs.  Ruhlman  having  been  produced  in  court,  the 
clerk  filed  an  answer  as  required  by  statute.  Mrs.  Ruhlman 
also  filed  an  answer  in  denial  of  the  charge.  On  the  22d 
day  of  October,  upon  the  motion  of  the  complainant,  the 
proceeding  was  dismissed  by  the  court.  Thereupon  the  fol- 
lowing judgment  was  entered :  "  It  is  therefore  considered  by 
the  court,  that  said  Susannah  A.  Ruhlman  recover  of  the 
petitioner,  Henry  Ruhlman,  her  costs  and  charges  herein  laid 
out  and  expended." 

Without  having  objected  to,  or  moved  to  modify,  the  judg- 
ment so  rendered,  and  without  any  motion  to  re-tax  the  costs, 
the  appellant  brings  the  record  here,  and  asks  a  reversal  on 
the  ground  that  the  court  had  no  jurisdiction  to  render  judg- 
ment against  the  appellant  for  costs  upon  a  dismissal  of  his 
petition,  and  that  such  judgment  was  therefore  wholly  void. 
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This  position  is  not  tenable.  The  court  had  jurisdiction 
of  the  subject-matter,  and  of  the  parties.  It  had  power, 
therefore,  to  make  some  kind  of  an  order,  or  judgment,  re- 
s{>ecting  the  dismissal  of  the  cause,  and  for  the  payment  of  the 
costs.  The  appellant  being  there  present  in  court,  if  it  was 
competent  for  him  to  dismiss  his  complaint,  it  was  also  com- 
petent for  him  to  consent  that  such  dismissal  might  be  al- 
lowed at  his  costs.  Not  having  objected  to  the  action  of  the 
<x)urt  in  that  regard,  it  must  be  presumed  that  he  took  leave 
to  dismiss  upon  the  condition  that  he  pay  the  costs.  Bayless 
V.  GlenTiy  72  Ind.  5;  Teal  v.  Spangler,  72  lud.  380;  Lewis 
V.  Edtoardsy  44  Ind.  333;  Smith  v.  Tatman,  71  Ind.  171. 

The  appellant  contends  that  proceedings  to  obtain  a  ju- 
dicial declaration,  that  a  person  is  of  unsound  mind,  and  for 
the  appointment  of  a  guardian  for  such  person,  are  wholly 
statutory,  and  are  not  governed  by  the  civil  code  in  respect 
to  costs.  Hence  it  is  said  the  judgment  awarding  costs 
Against  the  petitioner,  upon  a  dismissal,  was  void  because  the 
-statute  governing  such  proceeding  only  authorizes  costs  to  be 
adjudged  against  the  complainant,  upon  the  finding  of  the 
jury  that  the  person  alleged  to  be  of  unsound  mind  is  not 
of  unsound  mind. 

We  agree  that  the  proceedings  are,  in  a  sense,  special  and 
statutory,  and  that  they  are  not  in  all  respects  subject  to  the 
provisions  of  the  civil  code.  They  are  not  civil  actions. 
Such  proceedings  are,  however,  peculiarly  under  the  juris- 
diction and  control  of  the  court.  The  persons  and  estates 
of  the  insane,  or  those  alleged  to  be  insane,  are  the  subjects 
of  protection  and  care  of  courts  having  probate  jurisdiction. 
When  the  proceeding  is  instituted,  the  matter  is  then  under 
the  direction  of  the  court,  even  to  the  extent  of  authorizing 
it  to  cause  the  seizure  of  the  body  of  the  person  alleged  to 
be  of  unsound  mind.  The  statute  under  consideration  makes 
no  provision  for  a  dismissal,  nor  does  it  provide  for  an  ap- 
peal to  this  court.  The  court  may  or  may  not  authorize  or 
permit  the  petition  to  be  dismissed.     In  Galbreath  v.  Black, 
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89  lud.  300,  it  was  held  that  the  court  ought  not  to  allow 
the  proceeding  to  be  dismissed  without  the  consent  of  the 
person  alleged  to  be  of  unsound  mind. 

If  the  court  in  its  discretion,  and  without  objection,  per- 
mits a  dismissal,  it  may  also  award  costs  against  the  person 
who  needlessly  instituted  the  inquiry.  The  persons  and 
estates  of  those  against  whom  such  proceedings  are  instituted,, 
are  so  far  under  the  protection  of  the  court,  while  the  pro- 
ceeding is  pending,  as  to  give  it  plenary  power  to  protect 
them  from  costs,  in  the  event  the  complainant  asks  leave  to 
dismiss.  It  would  not  do  to  hold  that  any  citizen  might 
hazard  the  experiment  of  putting  another  under  guardian- 
ship, 'and  after  conducting  the  proceeding  to  a  point  short 
of  a  verdict  by  the  jury,  dismiss  without  leave  of  court> 
leaving  the  person  experimented  upon  to  pay  the  costs. 
Cochran  v.  Amsderiy  104  Ind.  282.  Leave  of  court  being 
necessary  in  order  to  dismiss,  we  will  presume  the  court 
granted  the  leave  on  the  terms  indicated  by  the  judgment,, 
and,  no  objection  appearing,  we  must  further  presume  that 
the  appellant  assented  to  those  terms. 

Judgment  affirmed,  with  costs. 

Filed  AprU  5, 1887. 


No.  13,203. 

Henderson  v.  Henderson. 

P&AcncE. — Pleading, — Argumentative  Denial. — Demurrer, — Harmless  Error, 
— Supreme  Court, — It  is  a  harmless  error,  for  which  a  judgment  will  not 
be  reversed,  to  sustain  a  demurrer  to  a  paragraplh  of  answer  which  is 
merely  an  argumentative  denial  of  the  complaint,  or  some  part  of  it, 
where  a  general  denial  of  the  entire  complaint  remains  in  the  record. 

Same.— Divorce.—  Weight  of  Evidence,— Wherej  in  a  suit  for  divorce,  the 
finding  of  the  trial  court  rests  upon  conflicting  .evidence,  or  is  sus- 
tained on  every  material  point  by  legal  evidence  appearing  in  the 
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record,  the  judgment  will  not,  on  appeal,  be  reversed  on  the  weight  of 
the  evidence. 
jyi^OBCE.--Allowanee8,'-AUmon}f.--AUorney*8  Fees. — Discretion  of  IVial  Court. 
— Sup  erne  Court — Practice, — In  a  divorce  case,  the  allowances  to  the 
wife  for  expenses  and  attorney's  fees,  and  the  allowance  of  alimony, 
are  largely  in  the  discretion  of  the  trial  court,  and  the  Supreme  Court 
will  not  interfere  unless  abuse  is  clearly  shown,  and  unless  objections 
are  first  made  below. 

From  the  Johnson  Circuit  Court. 

W.  H.  BanieU,  R.  M.  Miller,  H.  C.  Bamett,  G.  M.  Over- 
^reet  and  A^  B,  Huntery  for  appellant. 

J,  L.  Wliiie,  W.  J.  Buckingham^  8.  P.  Oyler  and  W.  A.  John- 
son,  for  apjHillee. 

HowK,  J. — In  .this  case  errors  are  assigned  here  by  appel- 
lant, the  defendant  below,  which  call  in  question  (1)  the  sus- 
taining of  appellee's  demurrer  to  the  second  paragraph  of 
his  answer,  and  (2)  the  overruling  of  his  motion  for  a  new 
trial. 

We  will  consider  these  errors  in  their  enumerated  order, 
and  decide  the  questions  arising  thereunder. 

Appellee's  complaint  herein  wfts  filed  on  the  12th  day  of 
November,  1886.  She  alleged  therein,  in  substance,  that  she 
was,  and  had  been  for  more  than  fifty  years  immediately  last 
past,  a  bona  fide  resident  of  Blue  River  township,  in  Johnson 
county,  Indiana;  that  on  the  20th  day  of  May,  1837,  she 
intermarried  with  appellant,  and,  at  all  times  since  such  mar- 
riage, had  liv^ed  with  him  as  his  wife  until  the  16th  day  of 
September,  1885,  \^hen  she  was  compelled  to  and  did  leave 
the  house  and  home  of  herself  and  appellant,  in  said  town- 
ship, because  of  appellant's  continuous  misconduct  and 
habitual  intoxication,  and  his  cruel  and  inhuman  treatment 
of  herself,  and  since  the  day  last  named  she  had,  at  all  times, 
lived  separate  and  apart  from  appellant,  and  away  from  their 
said  home;  and  that  appellee  had  at  all  times  during  such 
marriage,  until  said  separation,  performed  all  the  duties  de- 
volving upon  her,  by  virtue  of  such  marriage,  as  a  true  and 
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loving  wife  to  her  said  husband,  and  had  at  all  times  endeav- 
ored to  induce  appellant  to  depart  from  his  evil  way  and 
manner  of  life,  but  without  success.  Appellee  then  charged 
appellant,  at  great  length  and  with  much  detail,  with  specific 
acts  of  cruel  and  inhuman  .  treatment  of  her,  extending 
through  a  period  of  twelve  years,  and  with  habitual  drunk- 
enness for  the  same  length  of  time ;  and  she  alleged  that  ap- 
pellant owned  and  possessed  real  and  pereonal  property,  of 
the  aggregate  value  of  $35,000,  all  in  Johnson  county,  and 
all  earned,  gained  and  accumulated  by  the  joint  labors  and. 
efforts  of  appellee  and  appellant,  during  their  marriage* 
Wherefore,  etc. 

Appellant  answered  in  two  paragraphs,  of  which  the  first 
was  a  general  denial,  and  the  second  paragraph  stated  a  spe- 
cial defence  ;  and  he  also  filed  a  cross  complaint,  wherein  he 
charged  appellee  with  cruel  and  inhuman  treatment  of  him,, 
and,  on  that  ground,  prayed  for  a  divorce  from  her, 

1.  Appellee's  demurrer  to  the  second  paragraph  of  answer^ 
for  the  alleged  insufficiency  of  the  facts  therein,  was  sus- 
tained by  the  court;  and  this  ruling  is  the  first  error  com- 
plained of  here  by  the  appellant.  We  are  of  opinion  that 
there  is  no  available  error  in  this  ruling  of  the  court.  The 
most  favorable  view  that  can  possibly  be  taken  of  the  second' 
paragraph  of  appellant's  answer  is,  that  it  is  merely  an  ar- 
gumentative denial  of  some  of  the  facts  alleged  in  appellee's' 
complaint  herein.  That  is,  it  affirms  facts  which  are  utterly^ 
inconsistent  with  some  of  the  facts  stated  in  appellee's  com- 
plaint, and  is,  therefore,  nothing  more  than  an  argumenta- 
tive denial  of  so  much  of  the  complaint.  It  is  a  harmless 
error  at  most  to  sustain  a  demurrer  to  a  paragraph  of  answer » 
which  is  merely  an  argumentative  denial  of  the  complaint, 
or  some  part  thereof,  where,  as  here,  a  general  denial  of  tht  • 
entire  complaint  remains  in  the  record ;  because,  in  such  caso, 
every  material  fact,  averred  in  such  paragraph  of  answer,  may 
be  given  in  evidence  under  such  general  denial.     It  is  well 
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settled  that  a  harmless  error  will  not  authorize  the  reversal 
of  a  judgment. 

Under  the  alleged  error  of  the  court  below,  in  overruling 
appellant's  motion  for  a  new  trial,  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding  against  him  is  called  in  question 
by  his  counsel.  The  rule  of  this  court  that  it  will  not  weigh 
the  evidence,  nor  reverse  the  judgment  below  upon  what 
might  seem  to  be  the  preponderance  of  the  evidence,  applies 
as  well  to  appeals  in  chancery  or  divorce  suits,  as  to  appeals 
in  other  cases.  This  court  will  give  the  same  respect  to  the 
finding  of  the  trial  court  upon  the  evidence  in  a  suit  in  equity, 
or  a  suit  for  divorce  and  alimony,  that  it  has  always  given  to 
the  verdict  of  a  jury  or  the  finding  of  a  court,  in  an  action 
at  law.  L(ike  Erie,  etc.,  R,  W.  Co.  v.  Grifin,  107  Ind.  464. 
Where,  in  a  suit  for  divorce,  the  finding  of  the  trial  court 
rests  upon  conflicting  evidence,  or  is  sustained,  on  every  ma- 
terial point,  by  legal  evidence  appearing  in  the  record,  the 
judgment  will  not  be  reversed  on  the  weight  of  the  evidence. 
In  the  case  under  consideration,  the  finding  of  the  court  be- 
low is  sustained,  and  strongly  sustained,  we  think,  by  the 
evidence  brought  before  us,  on  every  material  point.  In  such 
a  case,  the  finding  of  the  court  is  not,  and  can  not  be,  con- 
trary to  law. 

Appellant's  counsel  earnestly  insist  that  the  circuit  court 
erred  in  its  allowance  of  alimony  to  appellee,  the  amount 
thereof  being  too  large,  and  in  its  allowance  to  her  for  at- 
torneys' fees,  and  the  costs  and  expenses  of  her  suit  herein, 
the  amount  of  such  allowance  being  also  too  large.  It  does- 
not  appear  from  the  record  of  this  cause  that  appellant  ex- 
cepted at  the  time  to  either  of  these  allowances,  or  that  he 
moved  the  court  below  to  modify  either  of  them,  on  any 
ground  whatever.  Appellant  can  not  be  heard  to  claim  here, 
for  the  first  time,  that  these  allowances  were  illegal  or  un- 
reasonable in  amount,  when  the  record  fails  to  show  that  he 
objected  below  in  any  manner  to  such  allowances.  Teal  v. 
SpangleVy  72  Ind.  380.     Besides,  the  allowances  complained 
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of  are,  of  necessity,  largely  within  the  discretion  of  the  trial 
court,  "and  the  abuse  of  that  discretion  must  be  very  clear 
indeed,  to  justify  this  court  in  interfering  with  its  exercise.^' 
Powell  V.  Powdl,  53  Ind.  513 ;  Conn  v.  Conn,  57  Ind.  323 ; 
Eaates  v.  Eastes,  79  Ind.  363;  BxicMea  v.  Buckles,  81  Ind. 
159;  Logan  v.  Logan,  90  Ind.  107. 

The  evidence  in  the  record  of  the  case  at  bar  wholly  fails 
to  show  that,  in  making  the  allowances  complained  of  here 
by  appellant,  there  was  any  abuse  of  its  discretion  by  the 
trial  court. 

We  have  found  no  error  which  authorizes  or  requires  the 
reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  8, 1887. 
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1S-S2I  No.  12,506. 

The  Town  op  Sullivan  v.  Phillips  et  al. 

Injunction. —  Toum. — Drain, —  Wrongful  Construction. — Joint  Suit  by  Pwpr 
erty-Owners. — The  several  owners  of  lots  abutting  on  a  street,  along  which 
the  town  is  threatening  to  wrongfully  construct  a  drain,  maj  sue  jointly 
for  an  injunction.     Heagy  v.  Blacky  90  Ind.  534,  limited. 

Same.— Consentient wZ  Damages. — Negligence. — A  town  may  be  enjoined  from 
attempting  to  collect  water  in  one  channel  and  cast  it  upon  the  prop- 
erty of  a  citizen,  but  the  fact  that  a  lot-owner  will  suffer  mere  conse- 
quential damages,  or  that  the  work  will  be  negligently  done,  is  not 
sufficient  to  authorize  an  injunction  against  the  construction  of  a  drain. 

From  the  Sullivan  Circuit  Court. 

J.  T.  Beaaley  and  A.  B.  Williams,  for  appellant. 

J.  C.  Briggs,  W.  C.  Hultz  and  W.  8.  Maple,  for  appellees. 

Elliott,  C.  J. — Several  owners  of  lots  abutting  on  one 
of  the  streets  of  the  town  of  Sullivan  joined  in  the  com- 
plaint in  this  suit,  and  asked  a  decree  enjoining  the  town 
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from  constructing  a  drain  along  the  street  on  which  their 
lots  abut. 

It  is  contended  by  the  appellant  that  the  appellees  can  not 
maintain  a  joint  suit.  We  think  otherwise.  They  are  all 
jointly  interested  in  preventing  the  wrong  sought  to  be  en- 
joined, and  will  all  suffer  injury  from  it,  so  that  they  are 
jointly  interested,  although  the  degree  of  injury  that  may  be 
suffered  may  not  be  the  same  to  each  individual.  The  com- 
plaint makes  a  case  within  the  rule  laid  down  in  Tate  v. 
OAio,  etc.,  R.  R.  Co,y  10  Ind.  174.  The  principle  there  declared 
applies  here,  for  here  the  wrongful  act  sought  to  be  enjoined 
is  a  continuous  act  affecting  all  of  the  plaintiffs,  and  is  not  a 
series  of  independent  acts  affecting  each  individual  plaintiff 
alone.  The  decision  in  Heagy  v.  Black,  90  Ind.  534,  must 
be  limited  to  a  case  where  the  wrong  is  a  distinct  and  inde- 
jx^ndent  trespass  to  each  property -owner,  and  that  decision 
is  not  to  be  extended  to  such  a  case  as  the  present.  It  is 
better  for  the  public,  better  for  the  municipal  corporation, 
and  better  for  the  property-owners,  that  there  should  be  a 
joint  action  rather  than  many  independent  ones. 

It  is  undoubtedly  true  that,  as  a  general  rule,  courts  can 
not  interfere  with  the  power  of  a  municipal  corporation  to 
determine  for  itself  the  best  method  of  constructing  drains 
and  sewers,  for  this  is  a  discretionary  power  committed  to 
the  municipal  authorities ;  but  they  can  prevent  the  corpora- 
tion from  collecting  water  in  one  body  or  channel  and  pour- 
ing it  upon  the  property  of  a  citizen.  As  long  as  the 
corjwrate  authorities  keep  within  the  discretion  conferred 
upon  them,  they  are  the  exclusive  judges  of  the  plan  and 
method  of  constructing  drains  and  sewers.  Leeds  v.  City 
of  Richmond,  102  Ind.  372 ;  Gty  of  Kokomo  v.  Mahan,  100 
Ind.  242;  Macy  v.  City  of  Indianapolis,  17  Ind.  267. 

In  this  case  the  complaint  is  good,  because  it  avers  that 
the  town  is  attempting  to  collect  water  in  one  channel  and 
•cast  it  upon  the  lots  of  the  plaintiffs.  Weia  v.  Oity  of  Madi- 
Vol.  110.— 21 
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8on,  75  Ind.  241  (39  Am.  R.  135) ;  Oummins  v.  City  of  Sey-- 
moury  79  Ind.  491  (41  Am.  R.  618),  aud  cases  cited;  City  of 
Eoanaville  v.  Decker,  84  Ind.  325  (43  Am.  R.  86) ;  Hebron 
G.  R.  Cb.  V.  HavDcy,  90  Ind.  192  (46  Am.  R.  199);  Lipes 
V.  Hand,  104  Ind.  503,  508 ;  Pettiyrew  v.  Village  of  Evans- 
ville,  25  Wis.  223;   Gregory  v.  Burk,  35  Alb.  L.  J.  278. 

The  evidence  does  not  support  the  complaint,  for  it  does 
not  prove  that  the  town  is  attempting  to  collect  water  in  one 
channel  and  cast  it  upon  the  lots  of  the  plaintiffs.  The 
utmost  that  can  be  said  is  that  it  tends  to  prove  that  the 
plaintiffs  may  suffer  some  consequential  damages,  but  it  isf^ 
settled  that  for  consequential  damages  a  municipal  corpora- 
tion is  not  liable.  Macy  v.  City  of  Indianapolis^  supra ;  Weis 
V.  (Jity  of  Madison,  supra;  City  of  Lafayette  v.  Woriman^ 
107  Ind.  404,  407. 

There  is  certainly  no  evidence  that  the  town  is  threatening 
to  construct  a  drain  that  will  throw  the  water  on  the  lots  of 
these  appellees,  and  without  such  evidence  this  suit  can  not 
be  maintained. 

It  is  not  possible  for  the  appellees  to  maintain  this  suit 
upon  the  theory  that  the  work  will  be  negligently  done,  for 
there  are  no  facts  justifying  the  assumption  that  the  towm 
authorities  will  be  guilty  of  negligence  in  the  future.  If 
they  should  be  and  loss  results  to  the  appellees,  their  remedy 
is  by  separate  actions  for  damages,  and  not  by  a  joint  suit 
for  an  injunction. 

Judgment  reversed,  with  instructions  to  grant  the  appel- 
lant a  new  trial. 

Filed  April  7, 1887. 
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No.  11,532. 

Brown  v.  The  Muncie  National  Bank  et  al. 

Keceivbr. — Motion  to  Diacharge,  —  Foreclosure  of  Mortgage.  —  JmlgmerU, — 
Supreme  Court, — BUI  of  Exceptions. — A  uthentieation. — Upon  appeal  from  a 
ruling  denying  a  motion  to  dinchurge  u  receiver,  the  motion  being  based 
on  the  ground  that  the  questions  between  the  parties  were  adjudicated 
in  a  snit  by  the  moving  party  to  foreclose  a  mortgage  upon  the  prop- 
erty in  the  receiver's  possession,  the  Supreme  Court  can  not  accept,  and 
act  upon  as  true,  what  is  stated  in  the  motion  in  relation  to  the  fore- 
closure suit  and  the  nature  and  scope  of  the  decree,  unless  the  facts  are 
stated  in  a  bill  of  exceptions,  authenticated  by  the  signature  of  the 
judge. 

From  the  Delaware  Circuit  Court. 

C.  E.  Shipley  and  /.  \V,  Ryan,  for  appellant. 

R,  Gregory,  A,  C.  Harris  and  IF.  //.  Calkins,  for  appellees. 

2k)LL,ARS,  J. — Francis  M.  Brown  executed  to  the  Muncie 
National  Bank  a  mortgage  uj)on  a  stock  of  goods.  In  Feb- 
ruary, 1885,  the  bank  commenced  a  suit  to  foreclose  the  mort- 
gage, and  made  appellant  a  party  defendant  with  her  husband,. 
Francis  M. 

It  was  alleged  in  the  complaint,  that  she  held  a  mortgage 
upon  the  goods,  which  was  fraudulent  as  against  the  bank.. 
On  the  day  succeeding  the  commencement  of  the  suit,  the 
court  appointed  a  receiver  to  take  charge  of  the  stock  of 
goods.  Subsequently,  the  court  ordered  the  receiver  to  sell 
the  goods  and  deposit  the  proceeds  of  the  sale  with  the  clerk 
of  the  court,  to  await  the  result  of  the  litigation  between  the 
parties  to  this  action.  Appellant  was  present  when  the  re- 
ceiver was  appointed,  and  at  the  time  he  was  ordered  to  sell  the 
goods.  She  made  no  objection  to  the  order  of  the  court  in 
appointing  the  receiver,  nor  to  the  order  directing  a  sale  of 
the  goods  by  him.     Nor  has  she  appealed  therefrom. 

In  August  following,  and  before  the  receiver  had  sold  the 
goods  in  pursuance  of  the  order  of  the  court,  she  moved  for 
an  order  discharging  the  receiver,  and  for  a  return  of  the 
goods  to  her,  or  to  the  sheriff  of  the  county  to  be  sold  by 
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him  in  pursuance  of  a  decree  of  foreclosure  of  her  mortgage^ 
which  she  claimed  had,  before  that  time,  been  rendered  in 
her  favor.  That  motion  the  court  overruled.  From  that 
ruling  she  prosecutes  this  appeal. 

Her  theory  is,  that  in  the  suit  by  her  to  foreclose  her  mort- 
gage upon  the  stock  of  goods,  all  of  the  questions  between 
her  and  the  bank  and  other  creditors  of  Francis  M.  Brown, 
parties  to  the  suits,  were  settled  and  adjudicated  in  her  favor, 
flnd  that,  therefore,  the  goods  should  be  turned  over  to  be 
sold  in  satisfaction  of  that  decree. 

Appellees  contend,  first,  that  no  appeal  could  be  taken  from 
the  ruling  of  the  court  in  refasing  to  discharge  the  receiver 
and  turn  the  goods  over  to  appellant,  or  the  sherifl ;  arid,  sec- 
ond, that  if  such  an  appeal  could  be  taken,  the  record  here 
presents  nothing  for  decision. 

Without  deciding  as  to  the  first,  the  last  contention  can 
not  be  disregarded.  The  only  evidence  of  the  suit  of  appel- 
lant to  foreclose  her  mortgage  and  the  decree  therein,  pre- 
sented by  the  record  before  us,  is  the  verified  motion  by 
appellant  for  the  discharge  of  the  receiver. 

None  of  the  papers,  nor  the  final  decree  in  that  case,  have 
been  brought  into  the  record  here  by  a  bill  of  exceptions, 
nor  is  there  any  statement  in  the  bill  of  exceptions,  authen- 
ticated by  the  signature  of  the  judge,  showing  the  nature  of 
the  decree  in  that  case,  or  that  there  is,  or  has  been,  such  a 
<jase. 

The  answer  by  appellees  to  appellant's  motion  denies,  in 
the  main,  what  is  stated  in  that  motion.  Nothing,  at  least, 
is  admitted  as  to  the  scope  of  the  decree  in  the  suit  which 
appellant  claims  to  have  prosecuted  to  final  judgment.  In 
their  answer  to  that  motion,  appellees  referred  the  court  to 
its  records  to  ascertain  the  nature  and  scope  of  the  decree  in 
appellant's  suit. 

For  aught  we  can  know  from  the  record  before  us,  the  court 
below  may  have  examined  those  records  and  ascertained  that 
appellant's  motion  did  not  state  the  truth,  and  that  there  is 
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nothing  in  the  decree  referred  to  at  all  inconsistent  with  the 
continuance  of  the  receivership  until  after  the  sale  of  the 
goods  by  the  receiver. 

In  order  that  this  court  may  accept,  and  act  upon  as  true, 
what  is  stated  in  ap))ellant's  motion,  in  relation  to  her  suit 
to  foreclose  her  mortgage,  and  the  nature  and  scope  of  the 
decree  in  that  suit,  the  facts  should  be  stated  as  true  in  the 
bill  of  exceptions,  authenticated  by  the  signature  of  the  trial 
judge.  That  has  not  been  done  here.  We  can  not,  there- 
fore, say  that  the  court  below  erred  in  overruling  appellant's 
motion  to  discharge  the  receiver,  and  turn  the  property  over 
to  appellant  or  to  the  sheriflF.  Owen  v.  State,  85  Ind.  209  ; 
Powers  V.  States  87  Ind.  144  (152);  Indiaaapolis^etc,  G.  iJ. 
Co.  V.  Christian,  93  Ind.  360. 

Judgment  affirmed,  with  costs.  - 

Filed  April  2,  1887. 


No.  12,637. 

Thorn  et  al.  v.  Wilson  et  al. 

Real  Estate. — Grant  by  Owner  cf  Right  to  Construct  Second  Story  to  Build- 
ing.— Proprietary  Interest. —  Uiie. — One  who  is  granted  the  right  to  con- 
struct a  second  story  upon  a  building  erected  by  the  owner  of  the  land, 
"  to  have  and  own  said  second  story  "  for  his  use  perpetually,  does  not 
acquire  any  proprietary  interest  in  the  freehold  of  which  such  second 
story  becomes  a  part. 

From  the  Grant  Circuit  Court. 

R.  W.  Bailey  and  H.  J.  Paulus,  for  appellants. 

A.  Steele  and  R,  T,  St.  John,  for  appellees. 

Elliott,  C.  J. — This  controversy  arises  out  of  the  fol- 
lowing agreement : 

"  Know  all  men  by  these  presents,  that  we,  Jacob  Woolleiii 
and  Lawrence  McDonald,  of  Grant  county,  Indiana,  of  the 
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first  part,  and  Ezra  N.  Oakley,  A.  B.  Williams  and  Cyrus 
Winslow,  as  a  committee  on  behalf  of  the  order  of  Free- 
masons, parties  of  the  second  part,  of  said  place,  do  hereby 
covenant  and  agree  as  follows,  to  wit :  That  Jacob  Woollen 
4ind  Lawrence  McDonald  agree,  for  and  in  consideration  of 
the  labor  to  be  performed  by  the  parties  of  the  second  part 
hereinafter  mentioned,  to  erect  and  complete  a  building  as 
far  as  putting  in  the  joists,  on  lot  No.  four,  block  No.  three, 
of  Baldwin's  addition  to  the  town  of  Fairmount,  Grant 
county,  Indiana,  the  above  to  be  of  the  following  dimen- 
sions :  Twenty  feet  by  fifty  feet,  twelve  feet  story ;  and  also 
grant  and  allow  the  said  parties  of  the  second  part  to  build 
and  complete  a  story  twelve  feet  high,  twenty  feet  wide  and 
fifty  feet  long,  on  the  top  of  the  above  mentioned  first  story 
of  said  building,  to  have  and  own  said  second  story  of  said 
building  for  the  use  of  the  parties  of  the  second  part  per- 
petually; also,  a  stairway  in  the  southwest  corner  of  said 
building,  four  feet  wide ;  and  the  parties  of  the  second  part 
hereby  agree,  for  and  in  consideration  of  the  use  and  owner- 
ship pf  the  said  second  story  of  said  house,  to  build,  in  a 
workmanlike  manner,  the  said  second  story  and  complete  it, 
and  also  to  build  and  complete  the  said  stairway.*' 

The  building  was  erected  by  the  parties,  and  the  second 
story  was  for  a  time  used  and  occupied  by  a  Masonic  lodge. 
The  appellants  claim  as  grantees  of  Oakley,  Williams  and 
Winslow,  and  contend  that  their  grantors  acquired  the.own- 
ership  of  the  second  story  of  the  building  erected  under  the 
contract,  and  that  their  interest  was  assignable.  The  appel- 
lees, on  the  other  hand,  contend  that  the  grantors  of  the 
appellants  acquired  no  right  of  ownership  in  the  property, 
but  acquired  a  mere  easement,  vesting  in  them  a  right  to  per- 
petually use  the  second  story  of  the  building,  and  that  when 
the  use  terminated  all  their  interest  in  the  building  was  gone, 
so  that  they  could  convey  none  by  deed. 

It  is  quite  clear  that  the  part  of  the  building  erected  by 
the  appellants'  grantors  does  not  fall    within  the   rule  de- 
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tilared  in  Rogers  v.  Cox,  96  Ind.  157  (49  Am.  R.  152), 
and  kindred  cases.  This  is  so  because  the  contract  on 
its  face  shows  such  an  annexation  to  the  freehold  as  to  make 
it  impossible  to  separate  the  part  erected  by  api)ellants* 
grantors  without  a  partial  destruction  of  the  other  part  of  the 
building,  and  in  such  a  case  the  part  annexed  is  regarded  as 
j>art  of  the  freehold,  and  not  as  personal  property.  1  Wash- 
burn Real  Prop.  4. 

It  is  evident  that  the  instrument  relied  on  by  the  appel- 
lants does  not  convey  an  interest  in  the  land,  for  it  is  quite 
•clear  that  if  the  building  should  be  totally  destroyed  fhe 
•rights  of  the  appellants,  and  of  their  grantors  as  well,  would 
4it  once  terminate. 

The  complaint  proceeds  upon  the  theory  that  the  appel- 
lants are  the  owners  of  the  real  estate,  and  on  this  theory 
•they  must  recover,  or  not  recover  at  all.  It  is  an  elementary 
rule  that  the  recovery  must  be  upon  the  case  made  by  the 
•complaint,  and  as  the  special  finding  shows  that  the  appel- 
lants are  not  the  owners  of  the  land,  or  any  part  of  it,  the 
case  made  by  the  complaint  is  not  sustained.  It  is  true  that 
there  may  be  a  freehold  interest  in  part  of  a  building.  1 
Washburn  Real  Prop.  (5th  ed.)  18.  The  instrument  before 
us,  however,  grants  a. mere  use  and  not  a  proprietary  interest 
in  the  corpus  of  the  property,  and  upon  such  a  grant  a  pro- 
prietary interest  in  the  real  estate  itself  can  not  be  recovered. 
Whether  the  appellants  might  maintain  an  action  to  establish 
and  protect  an  interest  in  the  building  in  the  nature  of  an 
•easement,  is  not  the  question  before  us  and  we  give  no  opin- 
ion upon  it.  What  we  do  decide  is,  that  an  action  to  recover 
the  building  as  part  of  the  land  can  not  be  maintained,  for 
where  a  mere  right  to  use  is  granted,  no  proprietary  interest 
in  the  corpus  of  the  land  is  conveyed. 

Judgment  affirmed. 

Filed  April  6,  1887. 
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No.  12,154. 
MORNINGSTAR  V.  CUNNINGHAM  ET  AL. 

Pleading. — Answer  in  AbatemeiU. — Interest  of  Parties  Plaintiffs. — An  answer 
alleging  that  as  to  some  of  the  plaintiffs  the  action  ouglit  to  abate,  for 
the  reason  that  they  have  no  interest  in  the  cause  of  action  sued  on,  is 
bad.  Such  matter  i?j  not  properly  the  subject  of  a  plea  in  abatement, 
but  goes  to  the  merits,  and  must  be  determined  on  the  final  hearing. 

UdAOE. — GwUom. — Dislinctiotis. — It  is  not  essential  that  a  usage  should 
be  shown  to  be  so  ancient  **  that  the  memory  of  man  runneth  not  to  the 
contrary,"  or  that  it  should  contain  all  the  other  elements  of  a  common 
.law  custom. 

Same. —  Usfuje  in  Particular  Business. — Contract. — Evidence. — Where  a  usage 
in  a  particular  business  is  known,  uniform,  reasonable,  and  not  contrary 
to  law  or  public  policy,  evidence  of  it  may  be  considered  in  ascertain- 
ing the  meaning  of  an  ambiguous  contract. 

Same. — Knowledge  qf  Usage. — Evidence  of  the  usage  of  a  particular  person 
is  admissible,  provided  it  be  known  to  the  parties,  or  has  been  so  long 
continued,  or  has  become  so  notorious  in  the  place  or  neighborhood,  as 
to  justify  the  presumption  that  it  must  have  been  known  to  the  parties. 

Same. — Packing  Houses. — Storage. — Accounting  in  Kindand  Quantity. — In  the 
absence  of  an  agreement  to  the  contrary,  it  may  be  shown  that  packers- 
of  pork,  by  the  course  of  business  at  their  house,  did  not  keep  the  prod- 
uct of  each  clistomer's  hogs  separate,  but  accounted  in  kind,  quantity 
and  quality,  according  to  known,  reasonable  and  recognized  rules. 

Same. —  Compensation  for  Slaughtering. —  "  Praluet." —  Trade  Meaning. —  A 
usage  of  a  particular  packing  house,  and  one  generally  prevalent  among 
such  houses,  to  retain  certain  portions  of  hogs  packed  as  compensation 
for  slaughtering,  cleaning,  etc.,  may  be  shown ;  and  so,  also,  it  may  be 
shown  that  the  term  *'  product,"  as  applied  to  the  pork-packing  business, 
has  a  known  meaning  peculiar  to  the  trade,  and  does  not  include  such 
parts  of  slaughtered  hogs. 

Same. — Bailment. — Conversion. — Where  the  only  practical  method  of  con- 
ducting a  business  is  to  render  to  each  bailor  the  amount  of  goods  stored, 
in  kind  and  quality,  it  is  not  a  conversion  of  the  goods  bailed  if  the 
bailee  treats  them  according  to  the  known  and  usual  method  of  conduct- 
ing such  business. 

Jury. — Misconduct — Setting  Aside  Verdict. — It  is  not  misconduct,  for  which  a 
verdict  will  be  set  aside,  that  during  the  deliberations  of  the  jury  one 
of  them  summoned  the  bailiff  to  the  door  of  the  jury-room  and  had  him. 
procure  apples  for  the  jury.      * 

From  the  Morgan  Circuit  Court. 
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J.  Buchanan  and  i.  Ferguson^  for  appellant. 
G,  W.  Grvhbs,  M.  H.  Parks,  S.  Claypool,  W.  A.  Kdckam, 
W.  R,  Harrison  and  W,  E.  McCord,  for  appellees. 

Mitchell,  J. — This  was  a  proceeding  to  review  a  judg- 
ment recovered  by  Cunningham  and  others,  against  Morning- 
star,  in  the  Morgan  Circuit  Court. 

The  bill  for  review  assigned  seven  specific  errors,  as  being 
apparent  on  the  face  of  the  proceedings  and  judgment  sought 
to  be  reviewed.  Copies  of  all  the  pleadings,  evidence,  pro- 
ceedings, and  judgment  in  the  original  case,  are  exhibited  with 
the  bill. 

The  court  sustained  a  demurrer  to  the  complaint,  and  from 
the  judgment  which  followed  upon  this  ruling,  the  appeal 
before  us  is  prosecuted. 

The  proceeding  which  is  the  subject  of  the  bill  of  review, 
was  based  upon  a  complaint  consisting  of  two  paragraphs* 
Cunningham  and  others  were  named  therein  as  plaintiffs,  and 
Morningstar,  Henderson,  Parks  and  Harrison  were  defend- 
ants. 

The  first  paragraph  of  the  complaint  was  founded  upon  a  note 
and  mortgage,  alleged  to  have  been  executed  by  Morningstar 
to  Henderson,  Parks  and  Harrison,  partners  doing  business 
under  the  firm  n'ame  of  Henderson,  Parks  &  Co.  The  com- 
plaint alleges  that  this  note  and  mortgage  were  duly  sold  and 
assigned  by  Hendersoii,  Parks  &  Co.  to  the  plaintiffs,  by  their 
written  assignment,  a  copy  of  which  is  exhibited  with  the 
complaint.  It  appears  from  the  instrument  of  assignment, 
that  the  note  and  mortgage  were  assigned  to  the  plaintiffs 
and  others  as  collateral  to  some  obligations  due  from  Hen- 
derson, Parks  &  Co.,  to  the  several  assignees.  The  complaint 
averred  that  all  the  claims  due  to  others  than  the  plaintiffs, 
for  whose  benefit  such  assignment  had  been  made,  had  been 
fully  paid  by  Henderson,  Parks  &  Co.,  and  that  the  plain- 
tiffs were  the  only  parties  interested  in  the  note  and  mortgage 
thereby  a3signed. 
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The  second  paragraph  of  the  complaint  was  on  an  account 
for  money  alleged  to  have  been  loaned  to,  and  advanced  for 
the  use  of,  Morningstar,  by  Henderson,  Parks  &  Co.,  which 
account  had  also  been  assigned  and  delivered  by  the  latter  to 
the  plaintiffs. 

Separate  demurrers  were  overruled  to  each  paragraph  of 
the  complaint.  Afler  the  defendants  had  filed  their  answer, 
:and  pending  the  trial,  on  motion,  the  plaintiffs  were  permittee!, 
over  the  objection  of  the  defendant,  to  amend  their  complaint, 
by  adding  as  plaintiffs  the  names  of  others,  who  appeared  by 
the  instrument  of  assignment,  set  out  with  the  first  paragraph 
of  the  complaint,  to  be  assignees,  and  to  have  an  interest  in 
the  note  and  mortgage,  and  other  property  mentioned  in  the 
assignment  and  thereby  assigned. 

A  demurrer  to  the  amended  complaint,  which  specified  as 
<;auses  of  demurrer,  that  there  was  a  defect  of  parties,  and 
that  thecoraplaint  did  not  state  facts  sufficient,  was  overruled. 
Tliis  ruling  is  challenged  as  error.  The  names  of  all  the  as- 
signees, in  the  written  assignment,  having  been  added  as 
plaintiffs,  there  was  no  defect  of  parties  apparent  on  the  face 
of  the  complaint.  All  appeared  to  have  an  interest  as  as- 
signees on  the  face  of  the  instrument  of  assignment,  and  upon 
the  face  of  the  complaint,  as  amended,  a  cause  of  action  was 
stated  in  favor  of  all  the  plaintiffs.  There  was,  therefore,  no 
error  in  overruling  the  demurrer  to  the  complaint. 

The  defendant  then  pleaded  in  abatement,  and  alleged  in 
his  answer  in  that  behalf,  that  the  persons  whose  names  had 
been  added,  by  the  amendment,  as  plaintiffs,  had  no  interest 
in  the  action,  because  their  claims,  to  secure  which  the  assign- 
ment had  been  made,  had  been  fully  paid  by  Henderson,  Parks 
&  Co.,  before  the  bringing  of  the  suit.  The  court  sustained 
a  demurrer  to  this  plea,  and  this  ruling  is  assigned  as  error 
apparent  on  the  face  of  the  record. 

We  know  of  no  rule  or  authority  which  sustains  an  answer 
which  alleges  that  as  to  some  of  the  plaintiffs,  the  action  ought 
to  abate,  because  they  have  no  interest  in  the  cause  of  action 
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.•<ikh1  on.  Matter  of  that  description  goes  to  the  merits^  and 
must  be  determmed  on  the  final  hearing.  It  is  not  properly 
the  subject  of  a  plea  in  abatement,  the  effect  of  which  ordi- 
narily is  to  postpone  the  action.  Pixley  v.  VanXosterny  100 
Ind.  34. 

If  any  error  was  committed  in  overruling  the  demurrer  to 
the  complaint,  before  it  was  amended,  that  error  must  be 
deemed  cured  by  the  subsequent  amendment.  It  was  proj^er 
for  the  protection  of  the  defendant,  that  all  who  apj>eared  as 
assignees,  or  parties  interested  on  the  face  of  the  assignment, 
should  be  made  parties.  It  was  not  so  material  whether  they 
were  plaintiffs  or  defendants,  jjo  that  their  rights  under  the 
contract  would  be  barred  by  the  event  of  the  suit.  Durham 
V.  Hall,  67  Ind.  123. 

After  the  plea  in  abatement  was  demurred  out,  the  defend- 
ant filed  answers  and  a  cross  complaint.  The  facts  put  for- 
ward in  the  si>ecial  answer  are,  briefly :  That  during  the 
season  of  1879-80,  Henderson,  Parks  &  Co.  were  engaged  in 
the  pork -packing  business,  in  Martinsville,  Indiana.  While 
-SO  engaged,  they  agreed  that  if  the  defendant  would  purchase 
and  deliver  fat  hogs,  at  their  packing  house,  they  would  ad- 
vance the  money  to  him  to  make  purchases  from  time  to  time, 
slaughter  the  hogs,  when  punchased  and  delivered  to  them, 
and  prepare  the  product  for  market,  and  honestly  account  for 
and  deliver  such  pn)duct  in  good  merchantable  condition 
upon  the  defendant's  order.  It  is  further  alleged  that  Hen- 
derson, Parks  &  Co.  were  also  to  sell  such  product  upon  tlie 
defendant's  order  and  account,  and  reimburse  themselves  out 
of  the  proceeds  for  the  moneys  they  should  advance.  In 
pursuance  of  this  agreement,  Henderson,  Parks  &  Co.  ad- 
vanced over  $25,000  to  the  defendant.  With  this  and  other 
funds,  he  alleges  he  purchased  twenty-five  hundred  and  fifty 
head  of  fat  hogs,  and  delivered  them  according  to  his  agree- 
ment. After  the  hogs  had  been  purchased  and  slaughtered, 
Henderson,  Parks  &  Co.  represented  to  the  defendant  that, 
owing  to  the  decline  in  the  market,  the  product,  if  sold  then, 
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would  not  be  suflBcient  to  reimburse  them  for  the  money  ad- 
vanced, and  proposed  that  if  the  defendant  would  execute  the 
note  and  mortgage  in  suit,  they  would  carry  the  defendant'^ 
product  until  there  should  be  a  rise  in  the  market.  The  note 
and  mortgage  were  executed  as  requested. 

The  answer  charges  that  Henderson,  Parks  &  Co.  had  ap- 
propriated a  large  number  of  the  defendant's  hogs  to  their 
own  use;  that  they  had  not  kept  the  product  of  his  hogs 
separate  from  their  own  and  others,  but  had  mingled  and  con- 
fused the  defendant's  with  their  own,  and  had  converted  large 
quantities  of  it  to  their  own  use,  of  which  facts  he  was  ig- 
norant at  the  time  he  executed  the  note  and  mortgage  sued 
on.  The  defendant  charges  that  the  value  of  his  property  so 
converted  was  in  excess  of  the  amount  of  the  note,  and  that 
hence  he  was  not  indebted  to  Henderson,  Parks  &  Co.  at  the 
time  the  note  and  mortgage  were  executed. 

The  facts  stated  in  the  cross  complaint  present  nothing  ma- 
terially different  from  those  above  summarized.  After  re- 
plying in  denial  generally,  the  plaintiffs,  among  other  things,, 
replied  specially,  that  it  was  part  of  the  agreement,  in  pursu- 
ance of  which  the  defendant  furnished  the  hogs  to  Hender- 
son, Parks  &  Co.,  that  the  hogs  furnished  were  to  be  slaugh- 
tered and  packed,  and  the  product  accounted  for  in  kind  and 
quality,  and  that  there  was  no  agreement  to  keep  the  product 
of  the  defendant's  hogs  separate  from  others  similar  in  kind. 
They  replied  further,  that  the  entire  product  of  the  hogs  fur- 
nished  had  been  accounted  for,  and  that  it  was  insufficient 
by  the  sum  of  ten  thousand  dollars  to  reimburse  Henderson,, 
Parks  &  Co.,  for  the  advances  made  under  the  contract. 

Similar  averments  are  found  in  the  answer  to  the  cross- 
complaint,  with  the  additional  averment,  that  it  was  part  of 
the  agreement  or  understanding  under  which  the  defendant's- 
hogs  were  slaughtered,  that  the  product  was  to  be  accounted 
for  in  kind  and  quantity,  as  were  the  products  of  other  hogs 
slaughtered  at  the  pork-packing  house  of  Henderson,  Parks 
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&  Co.^  with  which  usage  the  defendant  was,  and  had  been 
long  before,  well  acquainted. 

Upon  the  issues  thus  made,  there  was  a  trial  by  a  jury,  and 
a  verdict  and  judgment  for  the  plaintiffs  in  the  sum  of  eight 
thousand  dollars. 

During  the  progress  of  the  trial,  the  plaintiffs  were  per- 
mitted to  prove  that  according  to  the  usual  course  of  busi- 
ness, it  wa<»  and  always  had  been  the  usage  of  tlie  packing 
house  of  Henderson,  Parks  &  Co.  to  retain  certain  portions 
of  hogs  packed  by  them,  such  as  the  bristles,  feet,  fat  from 
the  entrails,  and  other  offal,  as  compensation  for  slaughter- 
ing, and  cleaning  the  hogs,  and  placing  them  upon  the  hooks 
to  cool,  and  afterwards  cutting  them  up. 

Evidence  was  also  given,  over  objection,  tending  to  prove 
that  the  usage  above  mentioned  was  the -common  usage  prev- 
alent in  other  similar  packing  houses  in  the  State  of  Indiana, 
and  that  the  retention  of  the  offal  was  but  reasonable  com- 
pensation. 

The  plaintiff  also  offered  evidence  tending  to  prove  that 
the  term  **  product,^'  as  applied  to  the  pork-packing  business, 
had  a  known  meaning  peculiar  to  the  trade,  and  did  not  in- 
clude such  parts  of  slaughtered  hogs  as  are  mentioned  above. 
Other  evidence  involving  similar  principles  was  admitted. 

It  is  to  be  observed  that  the  contract,  out  of  which  the 
controversy  arose,  was  oral,  and  the  evidence  was  such  as  to 
leave  the  terms  and  meaning  of  the  agreement  ambiguous. 
In  such  cases,  evidence  of  the  known  and  usual  course  of  a 
particular  trade  or  business  is  corai)etent,  with  a  view  of 
raising  a  presumption  that  the  transaction  in  question  was 
according  to  the  ordinary  and  usual  course  of  the  business 
to  which  it  related.  Lyon  v.  Lenon,  106  Ind.  567 ;  Mand 
v.  Tmil,  92  Ind.  521  (47  Am.  R.  163) ;  Wallace  v.  Morgan, 
23  Ind.  399;  Lonergan  v.  Stewart,  55  111.  44;  Jonsson  v. 
Tliompson,  97  N.  Y.  642. 

It  is  not  essential  that  such  a  usage  should  be  shown  to  be 
so  ancient  "  that  the  memory  of  man  runneth   not  to  the 
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contrary,"  uor  that  it  should  coutain  all  the  other  elements  of 
a  common  law  custom,  as  defined  in  the  books.  1  Cooley 
Blackstone,  p.  76,  and  note. 

The  distinction  between  a  usage  of  trade  and  a  common 
law  custom,  has  not  always  been  observed.  A  custom  is 
something  which  has,  by  its  universality  and  antiquity,  ac- 
quired the  force  and  eflfect  of  law,  in  a  particular  place  or 
country,  in  respect  to  the  subject-matter  to  which  it  relates, 
and  is  ordinarily  taken  notice  of  without  proof.  Thus, 
when  a  payee  endorses  his  name  on  the  back  of  a  promissory 
note,  the  law,  by  a  force  of  a  pervading  and  universal  cus- 
tom, imports  a  well  recognized  contract  into  the  transaction, 
Smythe  v.  Scott,  106  Ind.  245 ;  Walla  v.  Bailey,  49  N.  Y.  464 
(10  Am.  R.  407) ;  Hurah  v.  North,  40  Pa.  St.  241 ;  Munn  v. 
Burch,  25  111.  21.      • 

Many  other  examples  of  such  customs  might  be  given. 
They  are  distinguishable  from  a  usage,  such  as  concerns  us 
here.  Where  a  usage  in  a  particular  trade  or  business  is 
known,  uniform,  reasonable,  and  not  contrary  to  law,  or  op- 
posed to  public  policy,  evidence  of  such  usage  may  be  con- 
sidered in  ascertaining  the  otherwise  uncertain  meaning  of  a 
contract,  unless  the  proof  of  such  usage  contradicts  the  ex- 
press terms  of  the  agreement.  This  is  so  even  though  the 
usage  be  that  of  a  particular  person,  provided  it  be  known 
to  the  parties  concerned,  or  provided  it  has  been  so  long  con- 
tinued, or  has  become  so  generally  known  and  notorious  in 
the  place  or  neighborhood,  as  to  justify  the  presumption  that 
it  must  have  been  known  to  the  parties.  Carter  v.  Phila- 
delphia Coal  Co.,  77  Pa.  St.  286;  Townaend  v.  Whitby,  5^ 
Harr.  Del.  55;  McMaatera  v.  Pennaylvania  B.  R.  Co.,  69  Pa. 
St.  374  (8  Am.  R.  264) ;  Lawson  Usages,  p.  40. 

Parties  who  are  engaged  in  a  particular  trade  or  business, 
or  persons  accustomed  to  deal  with  those  engaged  in  a  par- 
ticular business,  may  be  presumed  to  have  knowledge  of  the 
uniform  course  of  such  business.  Its  usages  may,  therefore, 
in  the  absence  of  an  agreement  to  the  contrary,  reasonably 
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be  supposed  to  have  entered  into  and  formed  part  of  their 
contrapts  and  understandings  in  relation  to  such  business^  as 
ordinary  incidents  thereto.  East  Tennessee,  etc,  M.  R.  Co,  v. 
Johnston,  75  Ala.  596  (51  Am.  R.  489) ;  Mooney  v.  Howard 
Ins.  Oo.y  138  Mass.  375  (52  Am.  R.  277);  Floi^nce  Machine 
Co,  V.  Daggett,  135  Mass.  582 ;  Fitzimmons  v.  Academy y  etc., 
81  Mo.  37 ;  Cooper  v.  Kane,  19  Wend.  386 ;  Kelton  v.  Taylor, 
11  Lea,  264  (47  Am.  R.  284) ;  7  Cent.  L.  J.  383. 

Thus,  where  it  was  the  uniform  usage  of  a  firm  to  extend 
a  definite  credit^  on  the  sale  of  goods,  it  was  held  competent, 
in  order  to  avoid  the  statute  of  limitations,  to  prove  such, 
usage,  and  that  the  purchaser  knew  it.  Hursh  v.  North,  su- 
pra. So,  in  Walls  v.  Bailey,  supra,  it  was  held  competent  to 
show  the  usage  of  plasterers  in  a  particular  place,  in  order  to 
determine  the  method  of  measuring  plastering  done  under  a 
contract  which  stipulated  that  a  certain  price  per  yard  should 
be  paid.  See,  also,. Lowe  v.  Lehman,  15  Ohio  St.  179  ;  Hin- 
ton  v.  Locke,  5  Hill,  437 ;  Barton  v.  McKelway,  2  Zab.  (22 
X.  J.)  165;   Ford  v.  Tirrell,  9  Gray,  401. 

In  like  manner  it  is  competent  to  prove  that  the  words  in: 
which  a  contract  is  expressed,  as  respects  the  particular  trade 
or  business  to  which  it  refers,  are  used  in  a  j>eculiar  sense, 
and  different  from  their  ordinary  import.  Jaqua  v.  Witham, 
e/c,  Co,,  106  Ind.  545;  Spartali  v.  Benecke,  10  C.  B.  212. 

The  evidence,  the  admission  of  which  is  complained  of, 
was  not  admitted  for  the  purpose  of  showing  a  custom  in  the 
technical  sense,  but  to  show  the  general  course  and  usage  of 
the  business,  as  it  was  conducted  by  Henderson,  Parks  & 
Co.,  and  others,  so  as  to  authorize  the  presumption,  in  the 
absence  of  a  special  contract,  that  the  transaction  in  question 
was  according  to  the  usual  course  of  the  business  to  which  it 
referred. 

There  was  evidence  tending  to  show  that  the  defendant  had 
knowledge  of  the  usage  in  question,  that  he  had  dealt  with, 
the  firm  of  Henderson,  Parks  &  Co.,  in  respect  to  packing 
and  slaughtering  hogs  before.     It  was  also  shown  that  the 
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usage  was  reasonable,  and  that  it  had  been  adopted  generally 
by  packing  houses,  as  the  only  practical  method  of  conduct- 
ing the  business. 

Where  the  only  practical  method  of  conducting  a  business, 
such  as  receiving  and  storing  wheat,  and  other  articles  of 
commerce,  is  to  render  to  each  bailor  the  amount  of  goods 
stored,  in  kind  and  quality,  it  is  not  a  conversion  of  the  goods 
bailed,  if  the  bailee  treat  them  according  to  the  known  and 
usual  method  of  conducting  such  business.  To  constitute  a 
ijonvei-sion,  the  bailee^s  dealing  with  the  property  must  have 
been  wholly  inconsistent  with  the  contract  under  which  he 
had  the  limited  interest.  Rice  v.  Nixon,  97  Ind.  97  (49  Am. 
R.  430)  ;  Preston  v.  Witherspoon,  109  Ind.  457 ;  Pollock 
Torts,  296. 

It  was  competent,  therefore,  in  the  absence  of  an  agree- 
ment to  the  contrary,  to  show  that  according  to  the  course 
of  business  at  their  pork-house,  Henderson,  Parks  &  Co.  did 
not  keep  the  product  of  each  customer's  hogs  separate,  but 
that  they  accounted  in  kind,  quantity  and  quality  to  each, 
according  to  known,  reasonable  and  recognized  rules. 

The  other  evidence  in  respect  to  the  usage,  in  pursuance 
of  which  certain  offal  was  retained  as  compensation,  was  also 
properly  admitted. 

There  was  no  ambiguity  in  the  verdict  of  the  jury,  and  the 
appellant's  specification  that  the  court  erred  in  overruling  his 
motion  for  a  venire  de  novo,  is  not  maintained  by  the  record. 
The  jury  found  a  general  verdict  for  the  plaintiffs,  in  which 
they  find  that  there  is  seven  thousand  dollars  due  on  the  note 
and  one  thousand  dollars  on  the  account.  The  verdict  was 
a  certain,  unambiguous  response  to  the  i&sues  made  on  both 
paragraphs  of  the  complaint.  The  evidence  tended  to  sus- 
tain the  verdict. 

Misconduct  of  the  jury  while  deliberating  on  their  verdict 
is  made  a  ground  of  complaint.  The  extent  of  the  alleged 
misconduct,  as  shown  by  the  affidavits  of  the  bailiff  and  some 
of  the  jurors,  was,  that  during  the  deliberations  of  the  jury, 
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one  of  the  jurors  summoned  the  bailiff  to  the  door  of  the 
jury-room,  and  requested  him  to  procure  some  apples  for 
tliejury;  that  the  apples  were  procured  in  a  basket,  {lassed 
into  the  room,  and  eaten  by  the  jury.  It  was  not  ^rror  to 
refuse  to  set  aside  the  verdict  on  account  of  the  misconduct 
alleged.  Gty  of  Indianapolis  v.  Scott,  72  Ind.  196  (205)  ; 
Hodges  v.  Bales,  102  Ind.  494  (499) ;  Caiier  v.  Ford,  etc., 
Co,,  85  Ind.  180. 

Some  criticism  is  indulged  on  account  of  instructions  given 
by  the  court,  and  some  because  of  the  refusal  to  give  others 
asked  by  the  appellant.  Without  setting  out  the  instructions 
asked,  or  those  given,  it  is  sufficient  to  say  the  whole  case 
was  fairly  presented  to  the  jury  by  the  court,  in  full,  accurate 
and  intelligent  instructions,  which  correctly  presented  the  law 
applicable  to  the  evidence  and  the  issues  in  the  case. 

The  judgment  is  affirmed,  with  costs. 

Piled  April  8,  1887. 
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Same. — LuUy-uciions  as  to  Testamentary  Capacity. — Interrogatories  to  Jury, — For 
a  series  of  instructions  upon  the  subject  of  testamentary  capacity,  and 
for  interrogatories  to  the  jury  and  answers  thereto  showing  an  utter 
want  of  such  capacity,  see  opinion. 

iNSTRUChriONS  TO  J XJRW— Harmless  Error, —  Supreme  Court, — A  judgment 
will  not  be  reversed  on  account  of  the  giving  of  an  erroneous  instruc- 
tion, if  it  was  favorable  to  the  party  complaining  or  worked  no  injury 
to  him. 

Sai^e.— Must  bt  Considered  Together, — In  civil  cases,  all  the  instructions 
given  will  be  considered  together,  and  if,  thus  considered,  the  law  is  cor- 
rectly stated  and  the  case  fairly  presented  to  the  jury,  the  judgment  will 
not  be  reversed  because  any  one  of  the  instructions,  taken  aJone,  may 
be  inaccurate  or  not  sufficiently  full. 

SuFBEME  Court. — Reversal  of  Judgment, — Affirmative  Showing  of  Eiror. — To 
justify  the  Supreme  Court  in  reversing  a  judgment,  the  record  must  af- 
firmatively show  that  there  was  error  in  the  proceedings  below,  and  that- 
the  error  was,  or  probably  was,  prejudicial  to  the  party  complaining  on 
appeal. 

SjiUE,—Insti^tuUion.-- Motion  for  New  Trial, — No  question  can  be  made  ii> 
the  Supreme  Court  upon  an  instruction,  the  giving  of  which  was  not 
assigned  as  a  cause  for  a  new  trial  in  the  trial  court. 

From  the  Union  Circuit  Court. 

H.  C.  Fox,  J.  F.  Bobbins  and  T.  \V.  5cnnf«,  for  appellants. 

T.  D.  Evans  and  L.  H.  Stanford,  for  appellees. 

ZoLLARS,  J. — Lewis  J.  Cline  died  on  the  26th  day  of 
January,  1884.  By  his  last  will,  executed  on  the  22d  day 
of  that  month,  he  bequeathed  all  of  his  property  to  appel- 
lants, children  of  a  brother. 

Appellees  brought  this  action  to  set  aside  that  will  on  the 
ground  that  at  the  time  it  wa.s  executed,  the  testator  was  a 
person  of  unsound  mind,  and  hence  incapable  of  making  a 
valid  will.  With  the  will  out  of  the  way,  appellees  and  the 
father  of  appellants  are  entitled  to  tlie  pro()erty  left  by 
Lewis  J.  Cline,  as  his  heirs  at  law,  being  his  brothers,  sister, 
and  the  descendants  of  deceased  sisters. 

Upon  a  verdict  of  the  jury  in  favor  of  appellees,  the  court 
below,  over  appellants'  motion  for  a  new  trial,  set  aside  the 
will.  Appellants  ask  for  a  reversal  of  the  judgment  upon 
.the  alleged  error  of  the  court  in  charging  the  jury. 
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Our  attention  is  first  called  to  the  twentieth  instruction 
given  by  the  court.     It  is  as  follows : 

"  20th.  In  weighing  the  testimony  of  witnesses,  the  jury 
should  consider  their  capacity  to  understand  the  facts  about 
which  they  testily,  their  opportunity  of  knowing  the  mental 
condition  of  the  testator.  The  testimony  of  the  testator's 
neighbors,  who  have  long  been  acquainted  with  him,  and 
have  had  frequent  intercourse  with  him,  and  whose  attention 
has  been  particularly  called  Jo  the  testator,  who  have  iiatl 
frequent  opportunities  of  observing  his  mind,  is  entitled  to 
greater  weight  than  that  of  a  witness  of  equal  sagacity, 
whose  opportunities  were  more  limited.  The  facts  upon 
which  the  witnesses^  opinions  are  based  have  been  given  you, 
and  of  these  you  are  the  judges,  weigliing  the  facts  as  they 
have  been  given,  in  order  to  determine  tlie  condition  of  the 
testator's  mind.  You  are  to  weigh  each  particular  incident 
and  fact  stated  to  you  by  the  witnesses,  and  to  determine 
from  the  whole  whetheV  or  not  the  testator,  at  the  time  of 
the  execution  of  the  will,  was  or  was  not  of  sound  mind. 
You  are  to  take  into  consideration  the  will  itself  and  its  pro- 
visions, its  unjustness  or  hardships,  if  any  exist,  to  determine 
the  soundness  or  unsoundness  of  the  testator's  mind.'' 

The  objection  urged  to  the  instruction  by  appellants' 
counsel  is,  that  the  court  thereby  invaded  the  province  of 
the  jury  by  charging,  as  a  matter  of  law,  that  the  testimony 
of  the  testator's  vneighbors,  who  had  long  been  acquainted 
with  him,  etc.,  was  entitled  to  more  weight  than  the  testi- 
mony of  other  witnesses  of  equal  sagacity,  whose  opportu- 
nities had  been  more  limited. 

Considered  without  reference  to  any  other  charge  that  may 
have  been  given,  the  above  instruction,  in  our  judgment,  is 
open  to  the  objection  urged  against  it. 

It  may  be  true,  as  a  matter  of  fact,  that  the  testimony  of 
the  neighbors  of  the  testator,  who  had  the  advantages  and 
opportunities  named,  was  entitled  to  more  weight  than  the 
testimony  of  other  witnesses  of  e(][ual  sagacity,  who  had  had 
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less  opportunities  because  of  less  acquaintauee  with  the  tes- 
tator. But  that  was  a  fact  to  be  determined  by  the  jury  as 
a  fact,  and  not  by  the  court  as  a  question  of  law. 

The  instruction,  it  will  be  observed,  leaves  out  of  view 
the  essential  element  of  credibility.  The  neighbors  of  the 
testator  may  have  had  greater  opportunities  and  may  have 
been  of  equal  sagacity  with  other  witnesses  having  had  less 
opportunities,  and  yet  be  less  worthy  of  credence. 

Nor  does  it  follow  necessarily,  and  as  a  matter  of  law,  that 
the  testimony  of  one  of  two  witnesses,  of  equal  sagacity,  is 
entitled  to  greater  weight  simply  because  he  may  have  had 
more  acquaintance  with,  and  more  frequent  opportunities  to 
observe,  the  person  whose  sanity  is  in  question.  The  wit- 
ness who  has  had  less  acquaintance,  and  less  opportunities, 
may  yet  be  the  most  reliable  witness,  because  of  some  special 
training,  experience,  or  habit  of  closely  observing  persons 
whom  he  meets.  In  all  such  cases,  it  is  for  the  jury  to  de- 
termine for  themselves  to  what  witness  they  will  give  the 
most  credence.  They  have  a  right  to  consider  the  fact  that 
some  of  the  witnesses  may  have  had  greater  opportunities 
than  others.  The  court  may  instruct  them  that  they  have 
such  right,  but  it  ought  not  to  invade  their  province,  and 
undertake  to  determine  for  them  what  witness  is  the  most 
reliable. 

The  latter  portion  of  the  instruction,  in  which  the  jury 
were  charged  that  they  should  weigh  the  facts  given  by  the 
witnesses  as  the  facts  upon  which  they  based  their  opinions, 
does  not  relieve  the  instruction  from  the  objection  urged  by 
appellants'  counsel.  In  the  first  place,  the  charge  directing 
the  jury  that  the  testimony  of  the  one  class  of  witnesses  was 
entitled  to  the  greater  weight,  is  general,  and  embraces  all 
that  those  witnesses  testified  to;  and,  in  the  second  place,  it 
was  impossible  for  the  non-expert  witnesses,  giving  their  opin- 
ions as  to  the  insanity  of  the  testator,  to  state  to  the  jury 
everything  upon  which  those  opinions  were  based.  If  they 
could  have  stated  everything  upon  which  they  based  their 
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opinions^  the  opinions  would  have  been  incompetent.  The 
rule  which  allows  such  opinions^  is  a  rule  of  necessity,  and 
rests  upon  the  proposition  that  there  may  be  something  about 
the  looks,  deportment,  etc.,  of  a  person  which  may  contribute 
to  the  conclusion  that  he  is  of  unsound  mind,  which  can  not 
be  described  in  words  by  the  witness.  Carthage  T,  P.  Co.  v. 
Andrewsy  102  Ind.  138  (52  Am.  R.  '653). 

That  the  instruction  was  erroneous,  because  the  court  thereby 
invaded  the  province  of  the  jury,  l)y  directing  them  that  the 
testimony  of  one  class  of  witnesses  was  entitled  to  more  weight 
than  the  testimony  of  another  class,  is  well  settled  by  our 
cases.  Fulwider  v.  Ingeh,  87  Ind.  414,  and  cases  there  cited ; 
Voss  V.  Frier,  71  Ind.  128  ;  Dodd  v.  Moore,  91  Ind.  522,  and 
cases  there  cited;  Works  v.  Stevens,  76  Ind.  181;  Woollen 
V.  Whitacre,  91  Ind.  502,  and  cases  there  cited;  Nelson  v. 
Vorce,  55  Ind.  455;  Goodwin  v.  State,  96  Ind.  550  (569), 
and  cases  there  cited ;  Unruh  v.  State,  ex  reLy  105  Ind.  117, 
and  cases  there  cited ;  Morris  v.  State,  ex  reL,  101  Ind.  560, 
and  cases  there  cited ;  Bird  v.  State,  107  Ind.  154,  and  cases 
there  cited;    Vanvalkenberg  v.  Vanvalkenberg,  90  Ind.  433. 

A  part  of  one  of  the  instructions  approved  in  the  case  of 
Rush  V.  Megee,  36  Ind.  69  (84),  is  similar  to  the  instruction 
here  condemned,  but  the  probability  is  that  in  that  case  the 
attention  of  the  court  was  not  called  to  the  objections  urged 
here. 

The  instruction  as  given  is  erroneous,  but  it  does  not  fol- 
low that  because  of  the  error  of  the  court  in  giving  it,  the 
judgment  must  be  reversed. 

It  is  well  settled  that  to  justify  this  court  in  reversing  a 
judgment,  the  record  must  aflSrmatively  show  that  there  was 
error  in  the  proceedings  below,  and  that  the  error  was,  or 
probably  was,  prejudicial  to  the  party  complaining  here.  For 
example,  a  judgment  will  not  be  reversed  on  account  of  the 
erroneous  admission  of  evidence  that  does  not  harm  the 
party  complaining.      Binns  v.  State,  66  Ind.  428 ;  Powers  v. 
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.State,  87  Iiid.  144;  Rothrock  v.  Perkiiison,  61  Lud.39;  Van- 
vdlkenberg  v.  Vanoalkenberg,  supra. 

A  judgment  will  not  be  reversed  because  a  demurrer  has 
been  sustained  to  a  good  paragraph  of  a  pleading  which  sets 
up  a  cause  of  action  or  a  defence  admissible  under  another 
paragraph  of  the  same  pleading.  Board,  etc.,  v.  Jameson,  86 
lud.  154;  Fuller  v.  Wright,  59  Ind.  333;  Epperson  v.  Hos- 
fetter,  95  Ind.  583;  Luntz  v.  Greve,  102  Ind.  173;  Mason  v. 
JIdson,  102  Ind.  38;  Landwerlen  v.  Wheeler,  106  Ind.  623. 

A  judgment  will  not  be  reversed  because  of  the  refusal  of 
instructions  which  contain  correct  statements  of  the  law,  if 
the  substance  of  them  is  embraced  in  others  given.  Indi- 
ana  Manf^g  Co.  v.  Millican,  87  Ind.  87 ;  City  of  Indianapolis 
V.  Murphy,  91  Ind.  382 ;  Bowen  v.  Pollard,  71  Ind.  177;  Bron- 
nenberg  v.  Coburn,  ante,  p.  169;  National  Benefit  Ass^n,  etc., 
V.  Grauman,  107  Ind.  288;  Barndt  y.  State,  100  Ind.  171. 

The  refusal  of  a  correct  instruction  is  not  available  for  a 
reversal  of  the  judgment  by  this  court,  if  the  complaining 
party  was  not  injured  thereby.  Louisville,  etc.,  R.  W.  Co.  v. 
Krinning,  87  Ind.  351.  And  so,  a  judgment  will  not  be  re- 
versed on  account  of  the  giving  of  an  erroneous  instruction, 
if  the  instruction  was  favorable  to  the  party  complaining 
here,  or  worked  no  injury  to  him.  I^tnith  v.  State,  28  Ind. 
321;  Rollins  v.  State,  62  Ind.  46;  Worley  v.  Moore,  97  Ind. 
15;   Qeveland,  etc.,  R.  R.  Co.  v.  Xewell,  104  Ind.  264. 

It  appears  here  that  an  erroneous  instruction  was  given, 
but  it  is  not  shown  by  the  record  that  tlie  giving  of  it  was 
j>rejudicial  to  appellants.  The  evidence  is  not  in  the  record, 
nor  is  there  anything  in  the  record  showing,  or  tending  to 
vshow,  that  the  witnesses  spoken  of  in  the  charge  as  the  neigh- 
bors of  the  testator,  were  witnesses  below  in  behalf  of  ai>- 
pellees.  For  aught  that  is  shown  by  the  record,  they  may 
have  been  called  by  appellants,  and  may  have  testified  in 
their  behalf,  that  the  testator  was  a  person  of  sound  mind, 
and  hence  capable  of  making  the  will. 

This  court  can  not   assume   anything,  not   affirmatively 
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;sliown  by  the  record,  in  order  to  overthrow  the  judgment. 
The  record  does  not  show  directly  or  indirectly,  and  we  can 
not  presume,  that  appellants  were  injured  by  the  instruction. 

It  is  contended  by  counsel  for  appellees,  that  this  instruc- 
tion should  be  considered  in  connection  with  a  subsequent 
one  given  by  the  court,  and  that  when  the  two  are  thus  con- 
sidered together,  they  state  the  law  correctly,  and  that  the 
objection  above  discussed  is  thus  removed.  Having  reached 
the  conclusion  that  the  judgment  should  not  be  reversed  on 
:account  of  the  instruction  under  examination,  it  is  not  nec- 
I'ssary  for  us  to  set  out  the  instruction  referred  to  by  counsel, 
nor  enter  upon  an  examination  of  the  point  made  by  them. 

Next  in  the  order  of  argument  by  appellants'  counsel,  is 
the  twenty-third  instruction  given  by  the  court. 

No  question  can  be  made  in  this  court  as  to  that  instruc- 
tion, for  the  reason  that  the  action  of  the  court  in  giving  it 
was  not  assigned  as  a  cause  for  a  new  trial  in  the  court  be- 
low. Hampson  v.  Fall,  64  Ind.  382  ;  Northwestern  Mutual 
Life  Ins.  Co.  v.  Heimann,  93  Ind.  24,  and  cases  there  cited. 

Appellants  object  to  each  and  all  of  the  instructions  given 
upon  the  question  of  testamentary  capacity.  It  is  settled  by 
a  long  line  of  decisions  by  this  court,  that  in  civil  cases  all 
of  the  instructions  given  should  be  considered  together,  and 
in  connection  with  each  other,  and  that  if,  thus  considered, 
the  law  of  the  case  is  correctly  stated,  and  the  case  is  fairly 
.  and  intelligently  presented  to  the  jury,  the  judgment  will  not 
be  reversed  because  any  one  of  the  instructions,  taken  alone, 
may  not  be  sufficiently  full,  or  may  contain  incorrect  state- 
ments. Nicoles  V.  Calvert,  96  Ind.  316  ;  Wright  v.  Fansler, 
90  Ind.  492 ;  Louisville,  etc,  R,  W.  Co,  v.  Jones,  108  Ind. 
^51,  and  cases  there  cited  ;  Town  of  Rushville  v.  Adams,  107 
Ind.  475;  Union  Mutual  Life  Lis.  Co.  v.  Buchanan^  100 
Ind.  63  (74). 

We  think  it  sufficient  here  to  give  the  substance  of  the 
:3everal  instructions  upon  the  question  of  testamentary  ca- 
pacity, and  to  examine  them  as  a  whole,  without  extending 
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this  opinion  to  set  them  out  in  full,  or  to  examine  separately 
the  several  objections  urged  to  eaeii. 

The  complaint  charges  that  at  the  time  the  testator  executed 
the  will  he  was  a  person  of  unsound  mind. 

In  the  first  charge,  the  jury  were  instructed  that  in  onler 
to  find  for  the  plaintifls,  they  must  find  the  allegations  of  the 
complaint  to  be  true. 

In  the  fifth  charge,  the  jury  were  instructed  that  if  they 
believed  from  the  evidence  that  the  testator,  at  the  time  lie 
executed  the  will,  was  of  sound  and  disposing  mind,  the  ver- 
dict should  be  for  the  defendants. 

The  sixth'instruction  was  as  follows :  "  In  legal  contem- 
plation, one  who  has  sufficient  mind  to  know  and  under^t^nd 
the  business  in  which  he  is  engaged,  who  has  sufficient  men- 
tal capacity  to  enable  him  to  know  the  extent  of  his  estate, 
the  persons  who  would  naturally  be  supposed  to  be  the  ob- 
jects of  his  bounty,  and  to  keep  these  in  his  mind  long  enough, 
and  could  form  a  rational  judgment  in  relation  to  them,  is  a 
person  of  sound  mind.^' 

The  seventh  charge  was  as  follows :  "As  to  the  testator's 
capacity,  he  must,  in  the  language  of  the  law,  have  a  sound 
and  disposing  mind  and  memory.  In  other  words,  he  ought 
to  be  capable  of  making  his  will  with  an  understanding  of 
the  nature  of  the  business  in  which  he  is  engaged,  the  proj)- 
erty  he  means  to  dispose  of,  the  persons  who  are  the  ob- 
jects of  his  bounty,  and  the  manner  it  is  to  be  distributed 
between  them." 

In  the  eighth  instruction,  the  jury  were  charged  that  a 
person  may  be  in  a  state  of  extreme  bodily  imbecility,  and 
yet  have  sufficient  understanding  to  direct  how  his  property 
shall  bo  disposed  of. 

In  the  tenth  charge,  the  jury  were  instructed  that  the  ques- 
tion for  them  to  determine  was,  whether  the  testator  executed 
the  will  understandingly. 

In  the  twelfth  instruction,  the  jury  were  charged,  amongst 
other  things,  that  a  person  is  capable  of  making  a  valid  will, 
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My  at  the  time  he  executes  it^  he  has  mind  enough  to  know 
and  understand  the  business  in  which  he  is  engaged. 

The  thirteenth  charge  was,  that  when  a  person  has  become 
the  victim  of  mental  derangement,  amounting  to  unsound- 
ness of  mind  in  any  form,  under  our  statute,  he  is  incompe- 
tent to  make  a  will,  while  laboring  under  such  derangement. 

The  substance  of  the  fourteenth  charge  is,  that  if  a  person 
labors  under  illusions,  delusions,  and  hallucinations,  such  as 
no  sane  man  could  believe,  such  belief  is  unequivocal  evi- 
dence of  mental  unsoundness,  and  that  should  the  jury  be- 
lieve from  the  evidence  that  such  was  the  condition  of  the 
mind  of  the  testator  at  the  time  he  executed  the  will,  they 
would  be  warranted  in  finding  for  the  plaintiff. 

In  the  fifteenth  instruction,  the  jury  were  charged,  that  in 
order  to  make  a  valid  will,  the  testator  must  have  had  some- 
thing more  than  a  mere  passive  memory ;  that  he  must  have 
had  sufficient  active  memory  to  collect  in  his  mind,  without 
any  prompting,  all  his  business,  and  know  just  what  he  de- 
sired to  do;  that  if  his  brain  was  so  weakened  by  disease  that 
he  did  not  thus  know  and  act,  he  was  a  person  of  unsound 
mind. 

It  was  charged  in  the  sixteenth  instruction,  that  if,  from 
disease  or  any  other  cause,  tlie  mind  or  memory  of  the  tes- 
tator had  become  so  impaired  or  clouded  that  he  did  not  fully 
know  or  understand  what  he  was  doing  when  he  executed 
the  will,  he  was,  for  all  the  purposes  of  the  will,  a  j>erson  of 
unsound  mind,  and  incapable  of  executing  it. 

In  the  seventeenth  charge,  the  jury  were  instructed  that  in 
order  to  make  a  valid  will  the  law  requires  that  the  testator 
should  have  known  the  value  and  extent  of  his  property,  the 
number  and  names  of  the  persons  who  were  the  natural  ob- 
jects of  his  bounty,  their  deserts,  their  capacity  and  neces- 
sities, and  that  he  should  have  liad  sufficient  active  memory 
to  retain  those  facts  in  his  mind  long  enough  to  have  his 
will  prepared  and  executed;  that  he  should  hav^  had  a 
rational  understanding  and  comprehension  of  all  those  things^ 
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and  of  the  consequence  of  his  aets^and  an  intelligent  purpose 
and  determination  to  so  dispose  of  his  property. 

One  of  the  propositions  discussed  by  appellants'  counsel 
with  learning  and  ability  is,  that  although  a  person,  at  the 
time  of  making  his  will,  may  have  been  laboring  under  in- 
sane illusions,  delusions  and  hallucinations,  yet  that  fact  will 
not  affect  the  will  unless  such  delusions,  etc.,  influenced  the 
testator  in  the  making  of  the  will;  in  other  words,  unles.s 
such  illusions,  etc.,  in  some  way,  entered  into  the  will.  They 
maintain  that  the  opposite  of  that  proposition  was  laid  down 
in  the  instructions. 

We  do  not  find  it  necessary  to  here  enter  upon  an  exam- 
ination of  the  proposition  discussed  by  counsel,  nor  upon  a 
review  of  our  cases,  so  far  as  anything  has  been  said  and 
decided  upon  that  question. 

If  it  should  be  conceded,  as  claimed  by  counsel,  that  the 
instructions  put  the  case  to  the  jury  upon  the  theory  that  if 
the  testator  was  laboring  under  insane  delusions,  etc.,  at 
the  time  he  made  the  will,  that  fact  alone  would  invalidate 
the  will,  it  would  not  follow  that  the  judgment  should  be 
reversed. 

The  record  in  no  way  shows  that  such  insane  delusions, 
etc.,  if  any  there  were,  did  not  prompt  the  will  and  enter  into 
it.  If  they  did,  upon  appellants'  theory  of  the  law,  the  will 
was  invalid,  and  they  were  not  injured  by  the  instructions. 
As  we  have  before  said,  it  must  affirmatively  appear  by  the 
record,  not  only  that  error  intervened,  but  also  that  the  party 
complaining  was,  in  fact  or  presumably,  injured  by  the  error. 
But  it  can  not  be  correctly  said,  that  taking  all  of  the  in- 
structions together,  the  case  was  placed  before  the  jury  as 
contended  by  counsel.  It  is  not  stated  in  any  instruction, 
that  if  the  testator  was  laboring  under  insane  delusions  which 
did  not  at  all  prompt,  enter  into,  or  affect  his  will,  the  will 
would  be  invalid. 

The  general  propositions  pervading  all  of  the  instructions 
upon  the  subject  of  testamentary  capacity  are,  that  if,  at  the 


r 


NOVEMBER  TERM,  18«(>.  347 


Cline  <U  ai.  v.  Lindsey  et  <U. 


time  he  executed  the  will,  tlie  testator  had  sufficient  mcutal 
capacity  to  understand  the  business  in  which  he  was  engaged, 
to  recollect  and  keep  his  business  in  mind,  to  know  and  un- 
derstand the  extent  and  value  of  his  property  and  how  he 
wanted  it  disposed  of,  to  recollect  and  know  the  persons  who 
were  the  natural  objects  of  his  bounty,  and  to  keep  those 
facts  and  objects  in  mind  long  enough  to  dictate  his  will 
without  prompting  from  others,  he  had  sufficient  capacity  to 
make  the  will. 

The  foregoing  may  be  regarded  as  a  fair  summary  of  the 
instructions  as  a  whole ;  and,  so  regarded,  the  instructions 
were  as  favorable  to  appellants  as  they  could  rightfully  ask. 

Some  of  the  instructions,  if  considered  alone  and  without 
reference  to  others  upon  the  same  subject,  are  open  to  some 
of  the  criticisms  by  appellants'  counsel,  but,  taken  as  a  whole, 
we  can  not  say  that  the  case  was  not  fairly  presented  to  the 
jury. 

The  record  affirmatively  shows  that  appellants  could  not 
have  been  injured  by  any  instruction  upon  the  subject  of  de- 
lusions. 'With  their  general  verdict  the  jury  returned  an- 
swers to  special  interrogatories.  The  several  interrogatories 
related  to  the  condition  of  the  testator's  mind  at  the  time  he 
made  the  will,  and  were,  in  substance,  as  follows : 

1st.  Did  he  have  mind  and  memory  sufficient  to  under- 
stand that  he  was  making  a  will  and  disposing  of  his  prop- 
erty, and  to  act  with  discretion  therein  ? 

2d.  Did  he  understand  and  comprehend  the  nature  of  his 
act  in  the  execution  of  his  will  ? 

3d.  Did  he  have  mind  and  memory  enough  to  understand 
the  nature  of  his  estate,  and  to  know  the  persons  to  whom  he 
wished  to  give  it  ? 

4th.  Did  he  have  mind  and  memory  sufficient  to  under- 
stand and  know,  with  sense  and  judgment,  the  objects  of  his 
bounty,  to  realize  and  comprehend  the  character  and  amount 
of  his  estate,  the  number,  names,  and  necessities  of  his  blood 
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relatives^  and  to  hold  all  these  in  mind  long  enough  to  direct 
the  writing  of  his  will  ? 

5th.  Did  he  have  sufficient  active  memory  to  know  and 
comprehend  the  number,  names,  and  necessities  of  those  who 
were  entitled  to  his  bounty,  the  whole  amount  of  his  estate, 
and  how  he  wished  the  same  to  be  disposed  of,  without  prompt- 
ing from  others  ? 

To  all  of  the  above  interrogatories,  the  jury  returned  neg- 
ative answers. 

It  is  thus  made  to  appear  that  the  testator  was  utterly 
unfit  to  make  a  will.  He  did  not  even  comprehend  what  he 
was  doing  in  executing  the  will.  It  is  thus  made  to  appear,, 
also,  that  appellants  could  not  have  been  injured  by  any  in- 
struction given  upon  the  subject  of  delusions,  even  if  errone- 
ous, if,  indeed,  it  is  not  made  to  appear  that  they  could  not 
have  been  injured  by  any  other  instructions  upon  the  subject 
of  testamentary  capacity,  if  it  should  be  conceded  that  any 
of  them  were  erroneous. 

A  judgment  will  not  be  reversed  on  account  of  an  erix)ue-^ 
ous  instruction,  when  it  is  thus  made  to  appear  th^t  no  injury 
resulted  therefrom  to  the  complaining  party.  Worley  v. 
Moore,  97  Ind.  15;  Cleveland,  etc.,  R.  R,  Co.  v.  Newell,  104 
Ind.  264;  Ricketts  v.  Harvey,  106  Ind.  564. 

Upon  the  whole  case,  we  think  that  the  judgment  ought 
to  be  affirmed. 

Judgment  affirmed,  with  costs. 

Filed  April  8,  1887 
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No.  12,857. 

Service  v.  Gambrel  et  al. 

llOii  340 

Special  Fivdisq.— Signing. —Making  Part  of  Record. — Practice, — Where  a  139   802 

special  finding  is  neither  signed  by  the  judge,  nor  made  part  of  the  J^g*  U»| 

record  by  a  bill  of  exceptions  or  order  of  the  court,  no  question  based  no*  34tf' 

thereon  is  presented  on  appeal.  '^   ^^1 

From  the  Hancock  Circuit  Court. 

a  G.  OffutU  R.  A.  Black,  E.  Marsh  and  W.  W.  Cooi,  for 
appellant. 

/.  A.  New  and  /.  W.  Jones,  for  appellees. 

Elliott,  C.  J. — The  appellant  discusses  the  questions  aris- 
ing on  the  special  finding  and  no  others,  and,  under  the  long 
settled  practice,  must  be  deemed  to  have  waived  all  other 
questions. 

The  appellees  contend  that  the  special  finding  is  not  prop- 
erly a  part  of  the  record.  This  contention  must  prevail. 
There  is  neither  a  bill  of  exceptions  nor  a  special  order 
making  the  finding  a  part  of  the  record,  nor  is  the  finding 
signed  by  the  judge  who  tried  the  case,  and  it  can  not  be  re- 
garded as  anything  more  than  a  general  finding.  Peoria, 
etc.,  Ins.  Co.  V.  Walser,  22  Ind.  73;  McClellan  v.  Bond, 
92  Ind.  424,  and  cases  cited;   Wallace  v.  Kirtley,  98  Ind.  485. 

Judgment  affirmed. 

Filed  April  8,  1887. 
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184 
1»7_ 
I 110b  349' 
1133    406j 

110b  849 
130  114 
180  224 


Criminal  Law. — Indictment. — Information.— Indorsement*.— Part  of  Record.  L^gj  ^\ 

— The  original  indictment,  with  all  the  indorsements  required  to  be 
upon  it,  is  a  necessary  part  of  the  record  when  a  prosecution  rests  thereon, 
and  the  same  is  true  of  an  information. 

Same. —  Testing  Sufficiency  of  Affidavit  and  Information. — Motions  to  Quash  and 
in  Arresit.  —The  sufficiency  of  an  affidavit  and  information  may  be  tested 
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by  either  a  motion  to  quash  or  a  motion  in  arrest,  under  the  same  gen- 
eral rules  which  apply  to  indictments. 

Same. — Time  of  Filing, — A  motion  to  quash,  as  well  as  in  arrest,  raises  the 
question  as  to  whether  the  information  was  filed,  and,  if  so,  whether  ac. 
the  proper  time. 

Same.— Jurisdiction. — Felony, — Information  FUed  in  Vacation. — The  circuit 
and  criminal  courts  have  no  jurisdiction  to  try  a  person  charged  with  a 
felony  by  an  affidavit  and  information  filed  in  vacation. 

Same. — Commencement  of  Pioiiecution. — The  inquiry  as  to  the  existence  of 
the  necessary  jurisdictional  facts  must  be  confined  to  the  time  of  the 
commencement  of  the  prosecution. 

Same. — Arrest  of  Judgment, — Where  an  affidavit  and  information  are  filed 
charging  a  person  already  in  custody  with  a  felony,  the  prosecution 
dates  from  the  time  of  such  filing,  and  if  the  conditions  necessary  to 
confer  jurisdiction  to  proceed  in  that  form  instead  of  by  indictment  do- 
not  then  exist,  a  motion  in  arrest  of  judgment  should  be  sustained. 

From  the  Madison  Circuit  Court. 

W.  A.  Kittinger,  L.  M.  Schwin  and  E.  B.  McMahan,  for 
appellant. 

L.  T.  Michener,  Attorney  General,  and  /.  H.  Gillett,  for 
the  State. 

NiBLACK,  J. — On  the  4th   day  of  February,   1886,  an 
affidavit  was  filed  with  the  mayor  of  the  city  of  Anderson,* 
charging  the  appellant,  Henry  Hoover,  with  having,  on  that 
day,  committed  an  assault  and  battery  with  intent  to  murder 
John  Suman. 

Upon  a  hearing  of  the  charge  thus  made,  the  mayor  or- 
dered the  appellant  to  enter  into  recognizance  in  the  sum  of 
one  thousand  dollars  for  his  appearance  at  the  ensuing  March 
term  of  the  Madison  Circuit  Court,  which  was  to  convene  on 
the  8th  day  of  March,  1886,  and,  in  default  of  his  having 
entered  into  such  a  recognizance,  committed  him  to  the 
county  jail. 

On  the  22d  day  of  February,  1886,  one  Amos  Cobum 
made  before,  and  filed  with,  the  clerk  of  such  circuit  court 
an  affidavit  charging  the  appellant  with  the  same  offi^nce, 
and  on  the  same  day  the  prosecuting  attorney  filed  in  said 
clerk's  office  an  information  against  the  nppellcint,  based  on 
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Coburn's  aiBdavit.  During  the  ensuing  March  term  of  the 
circuit  court,  the  appellant  appeared  to  the  affidavit  and  in- 
formation, and  pleaded  not  guilty  to  the  charge  preferred  by 
them  against  him.  A  jury  found  him  guilty  as  charged, 
fixing  his  punishment  at  a  fine  of  one  dollar  and  imprison- 
ment in  the  State's  prison  for  the  term  of  five  years. 

The  appellant  thereupon  moved  in  arrest  of  judgment 
upon  the  ground  that  as  the  affidavit  and  information  were 
both  filed  in  vacation  of  the  circuit  court,  that  tribunal  had 
no  jurisdiction  to  try  him  upon  such  pleadings,  claiming  that 
the  jurisdiction  to  try  a  felony  without  an  indictment  de- 
pends upon  the  filing  of  the  affidavit  and  information  while 
the  proper  court  is  in  session. 

Section  1679,  R.  S.  1881,  provides  that  '^All  public  offences,, 
except  treason  and  murder,  may  be  prosecuted  in  the  circuit 
and  criminal  courts  by  information  based  upon  affidavit  in 
the  following  cases : 

"  First,  Whenever  any  person  is  in  custody,  or  on  bail,  on^ 
a  charge  of  felony  or  misdemeanor,  except  treason  and  mur- 
der, and  the  court  is  in  session,  and  the  grand  jury  is  not  in 
session  or  has  been  discharged/' 

Second.  When,  in  certain  contingencies,  an  indictment  ha& 
been  quashed. 

Third.  When  the  cause  has  been  appealed  to  the  Supreme 
Court  and  reversed  on  account  of  some  defect  in  the  indict- 
ment. 

Fourth.  When  a  public  offence  has  been  committed,  and 
the  party  charged  is  not  already  under  indictment,  "  and  the 
court  is  in  session,  and  the  grand  jury  has  been  discharged 
for  the  term." 

'^ Fifth.  Whenever,  either  in  terra  or  vacation,  any  com- 
petent  and  reputable  person  has  knowledge  of  the  commis- 
sion of  any  misdemeanor  not  within  the  exclusive  jurisdiction 
of  a  justice  of  the  peace,  he  may  make  an  affidavit  before  any 
person  authorized  to  administer  oaths,  setting  forth  the  offence 
and  the  person  charged  in  plain  and  concise  language,  to- 
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gcther  with  the  names  of  the  witnesses,  and  file  the  same 
with  the  clerk,  who  shall  thereupon  notify  the  prosecuting 
attorney  thereof.  The  prosecuting  attorney  shall  at  once 
prepare  and  file  an  information,  in  term  or  vacation,  in  every 
case  against  the  person  charged  in  said  affidavit." 

Section  1733,  of  the  same  revision  of  the  statutes,  which 
prescribes  the  form  of  an  information,  concludes  :  "And  in  a 
prosecution  for  a  felony  by  information,  it  shall  not  be  neces- 
sary to  prove  the  facts  showing  the  right  so  to  prosecute  by  in- 
formation, unless  such  facts  are  put  in  issue  by  a  verified  plea 
in  abatement." 

There  is  some  obscurity  in  the  general  structure  as  well  as 
in  some  of  the  minor  details  of  section  1679,  above  referred 
to,  and  we  have  already  had  considerable  difficulty  in  giving 
to  several  of  its  provisions  a  practical  and  harmonious  con- 
struction. Liiidsey  v.  State,  72  Ind.  39 ;  State  v.  Bunnell^  81 
lud.  315 ;  StaU  v.  Frain,  82  Ind.  532;  ^ate  v.  De  Long,  88 
Ind.  312;  Elder  v.  Stale,  96  Ind.  162;  State  v.  Boawell,  104 
Ind.  541. 

The  section,  however,  when  taken  in  connection  with  sec- 
tion 1733,  recognizes  an  obvious  distinction  between  prose- 
cutions for  felonies  and  those  for  misdemeanors,  as  to  the  neces- 
sary existence  of  jurisdictional  facts  before  a  prosecution  can 
be  commenced  by  information  under  it. 

As  has  been  seen,  the  fifth  clause  of  the  section  expressly 
authorizes  the  filing  of  an  affidavit  and  information  for  an 
offence  amounting  only  to  a  misdemeanor,  at  any  time,  whether 
in  term  time  or  in  vacation,  and  no  provision  is  made  for 
raising  the  question  as  to  any  of  the  enumerated  jurisdic- 
tional facts,  in  prosecutions  for  misdemeanors.  On  that  sub- 
ject, see  the  case  of  Staie  v.  Fraiuy  supra. 

This,  as  a  practical  result,  leads  to  the  conclusion  that  no 
question  as  to  the  existence  of  any  of  such  jurisdictional  facts 
can  be  raised  in  a  prosecution  for  a  misdemeanor  upon  affi- 
davit and  information.  When,  however,  a  proper  plea  in 
abatement  is  filed  in  a  prosecution  for  a  felony,  it  becomes 
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incumbent  on  the  State  to  establish  the  facts  conferring  ju- 
risdiction before  it  is  entitled  to  proceed  to  trial  on  the 
merits,  or  even  to  require  the  defendant  to  plead  further  to 
the  charge  against  him. 

In  the  very  nature  of  things,  therefore,  the  inquiry  as  to 
the  existence  of  the  necessary  jurisdictional  facts  must  be 
confined  to  the  time  of  the  commencement  of  the  prosecution. 

When  a  person  is  arrested  on  a  criminal  charge  without  a 
warrant,  the  proceeding  is,  in  a  certain  sense,  the  commence- 
ment of  a  prosecution.  1  Bishop  Crim.  Proc,  sections  30, 
31.  But  where  the  filing  of  an  affidavit  is  necessary  to  ob- 
tain a  warrant,  the  prosecution  is  deemed  to  have  been  com- 
menced when  the  affidavit  is  filed.  It  is  the  affidavit  which, 
in  such  a  case,  invokes  the  jurisdiction  of  the  officer  or  tribu- 
nal before  whom  or  which  it  is  filed.  Wharton  Crim.  Plead., 
section  1;  Hoxiah  v.  People,  75  111.  487. 

In  a  case  like  the  one  before  us,  where  the  defendant  is  in 
custody,  the  prosecution  necessarily  dates  from  the  time  of 
filina:  the  affidavit  and  information.  The  information  is 
based  upon  the  affidavit,  and  when  both  are  filed  the  prose- 
cution must  be  said  to  have  been  commenced.  If  the  court 
then  has  any  jurisdiction  over  the  subject-matter  of  the 
charge,  that  jurisdiction  is  thereby  invoked.  If  it  has  not 
then  any  such  jurisdiction,  the  proceeding  is  without  avail. 
After-acquired  jurisdiction  can  not  be  made  to  relate  back 
and  cure  the  defect.  To  so  carry  back  an  after-acquired 
jurisdiction  would  be  very  much  like  sustaining  a  prosecu- 
tion which  was  commenced  before  the  alleged  crime  was 
committed.  The  requisite  contingencies  to  confer  jurisdic- 
tion had  not,  therefore,  happened  when  the  affidavit  and  in- 
formation in  this  cause  were  filed,  and  for  that  reason  a  plea 
in  abatement  would  have  constituted  a  good  defence. 

The  original  indictment,  with  all  the  indorsements  required 
to  be  upon  it,  is  a  necessary  part  of  the  record  when  a  pros- 
^ecution  rests  upon  an  indictment,  and  the  same  may  be  said 
Vol.  110.— 23 
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of  an  information.  Johnson  v.  State,  23  Ind.  32;  Heacocic 
V.  State,  42  Ind.  393;  Beard  v.  State,  57  Ind.  8;  Moore- 
Crim.  Law,  section  261 ;  Cooper  v.  State,  79  Ind.  206 ;  State 
V.  Boivman,  103  Ind.  69;  Strange  v.  State,  post,  p.  354. 

The  affidavit  and  information  take  the  place  of  an  indict- 
ment, and,  in  a  certain  generic  sense,  constitute  the  indict- 
ment. Their  sufficiency  may  consequently  be  tested  by  either 
a  motion  to  quash  or  a  motion  in  arrest,  under  the  same  gen- 
eral rules  which  apply  to  indictments.  Lindsey  v.  State,, 
supra.  The  information  must  not  only  be  based  upon  an 
affidavit,  but  it  must  also  be  signed  and  filed  by  the  prose- 
cuting attorney.     R.  S.  1881,  section  1678. 

A  motion  to  quash,  as  well  as  in  arrest,  consequently  raises 
the  question  as  to  whether  the  information  was  filed,  and  if 
so,  whether  at  the  proper  time.  Wlieii  the  motion  in  arrest 
in  this  case  was  entered,  the  record  then  before  the  circuit 
court  disclosed  the  fact  that  at  the  time  the  information  was 
filed,  all  the  conditions  necessary  to  confer  jurisdiction  to  pro- 
ceed without  an  indictment  did  not  exist.  It  follows  that 
the  motion  in  arrest  of  the  judgment  ought  to  have  been 
sustained. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

The  clerk  will  give  the  necessary  notice  for  the  return  of 
the  prisoner  to  the  custody  of  the  sheriff  of  Madison  county. 

FUed  April  9,  1887. 
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Strange  v.  The  State. 

OBTMiNAli  Law. — Indictment. — Endorsed  by  Foreman  </  Chrand  Jury, — Modrn 
to  Quash, — An  indictment,  not  endorsed  by  the  foreman  of  the  grand  jaiy 
as  required  bj  the  statute  (section  1669,  B.  S.  1881),  is  bad  on  a  motion 
to  qnash. 

From  the  Monroe  Circuit  Court. 
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/.  H.  Louden  and  W.  P.  Rogers^  for  appellant. 
A.  Nobleii,  Prosecuting  Attorney,  and  R.  A.  Fulk,  for  the 
State. 

ZoLLARS,  J. — Under  the  decisions  of  this  court,  an  indict- 
ment, not  endorsed  by  the  foreman  of  the  grand  jury  as  re- 
quired by  the  statute  (R.  S.  1881,  section  1669),  is  bad  for 
want  of  such  endorsement,  on  a  motion  to  quash.  Cooper 
V.  Staie,  79  Ind.  206 ;  State  v.  Botomariy  103  Ind.  69 ;  John- 
«on  V.  State,  23  Ind.  32 ;  Heacock  v.  Staie,  42  Ind.  393.  See, 
also,  Beard  v.  State,  57  Ind.  8. 

Adhering  to  those  cases,  the  judgment  in  the  case  before  us 
must  be  reversed,  as  the  indictment  upon  which  appellant  was* 
tried  and  convicted  was  not  so  endorsed. 

Judgment  reversed. 

Filed  April  9,  1887. 


No.  12,060. 

The  National.  Benefit  Association  op  Indianapolis 
V.  Bowman. 

Benefft  Asbociation.  —  Certificate  of  Memhei^hip,  —  Accidental  Injury.— 
Indemnity, —  Voluntary  Exposure  to  Danger, —  Criminal  Act, —  Conditiona 
Precedent, — Pleading, — A  complaint  upon  a  certificate  of  membership  in 
a  benefit  association,  to  recover  the  indemnity  agreed  to  be  paid  in  the 
event  of  an  accidental  injury,  is  sufficient  if  it  sets  out  the  circum- 
stances under  which  the  injury  was  sustained,  and  alleges  that  the 
plaintiff  had  performed  all  the  conditions  of  the  certificate  on  his  part, 
without  specifically  averring  that  the  claim  is  not  within  conditions 
denying  indemnity  for  injuries  happening  to  a  member  in  consequence 
of  a  voluntary  exposure  to  unnecessary  danger,  or  while  engaged  in,  or 
in  consequence  of,  any  criminal  act. 

Same. — Injury  While  in  State  of  Intoxication  in  Public  Place. — In  such  a  case, 
an  answer  setting  up  the  condition  prohibiting  a  claim  for  indem- 
nity on  account  of  an  injury  sustained  by  a  member  wlille  engaged  in, 
or  in  consequence  of,  any  criminal  act,  and  alleging  that  at  the  time  o£ 
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the  accident  through  which  the  plaintiff  was  injured,  he  was  in  a  public 
highway,  in  a  public  place,  in  a  state  of  intoxication,  contrary  to  the 
criminal  statutes,  does  not  show  any  causative  connection  between  the 
act  which  constituted  the  violation  of  law  and  the  injury,  and  is,  there- 
fore, bad. 

From  the  Marion  Superior  Court. 

8.  M.  SJiepard  and  C  Martindaley  for  appellant. 

C  8.  Denny,  W.  F.  Elliott  and  0.  B.  Orton,  for  appellee. 

Mitchell,  J. — On  the  3d  day  of  September,  1881,  Wil- 
liam Bowman  became  a  member  of  the  National  Benefit 
Association  of  Indianapolis.  His  certificate  of  membership 
contained  a  stipulation  to  the  effect,  that  if  during  the  con- 
tinuance of  membership,  he  should  sustain  bodily  injuries, 
effected  through  external,  violent,  and  accidental  means, 
which  .should,  independently  of  all  other  causes,  immediately 
xind  wholly  disable  him  from  the  prosecution  of  any  and  every 
kind  of  business,  then,  upon  satisfactory  proof  of  such  in- 
juries, the  association  agreed  to  indemnify  him  against  any' 
loss,  by  paying  him  twenty-five  dollars  per  week,  for  such 
period  of  continuous  total  disability  as  should  immediately 
follow,  not  exceeding  fifty-two  consecutive  weeks. 

In  a  complaint  to  recover  upon  this  certificate,  the  plaintiff 
alleged,  that  on  the  10th  day  of  December,  1881,  while  pur- 
suing his  usual  occupation  as  dairyman,  he  sustained  bodily 
injuries  through  external,  violent,  and  accidental  means,  by 
being  accidentally  thrown  from  his  wagon,  thereby  suffering 
the  dislocation  of  his  shoulder,  and  the  breaking  of  the  bone 
of  his  left  arm,  etc.  He  alleges  that  he  was  totally  disabled 
therefrom  for  fifty-two  consecutive  weeks.  The  complaint 
avers,  among  other  things,  that  notice  of  the  injury  had  been 
given  according  to  the  requirements  of  the  certificate,  and 
^'  that  the  plaintiff  had  performed  all  the  conditions  and  terms 
of  said  certificate  of  membership  on  his  part.'' 

A  copy  of  the  certificate  was  made  an  exhibit  to,  and  filed 
with,  the  complaint.  Among  other  conditions,  it  contained 
the  following:    *^  No  claim  shall  be  made  under  this  certifi- 
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cate,  when  the  death  or  injury  may  have  happened  in  conse- 
quence of  any  voluntary  exposure  to  unnecessary  danger^ 
*  *  *  or  while  engaged  in,  or  in  consequence  of,  any  crim- 
inal act." 

The  appellant  contends  that  the  complaint  does  not  state 
facts  sufficient,  because  it  does  not  aver  that  the  injury  com- 
plained of  was  not  the  result  of  voluntary  exposure  to  un- 
necessary danger,  nor  that  it  was  not  sustained  while  engaged 
in,  or  in  consequence  of,  any  criminal  act. 

We  concur  in  the  view  urged  by  counsel,  that  the  certifi- 
cate, upon  which  the  suit  is  founded,  is  a  contract,  and  that 
it  is  essential  to  a  recovery  thereon,  that  the  plaintiff  must 
have  averred  and  proved  that  the  injury  complained  of  was 
sustained  within  its  limits  and  conditions. 

According  to  the  terms  of  the  certificate,  it  was  a  condition 
that  the  plaintiff  should  make  no  claim  for  indemnity  for  an 
injury  which  might  happen  to  him  in  consequence  of  vol- 
untary exposure  to  unnecessary  danger,  or  while  engaged  in, 
or  in  consequence  of,  any  criminal  act.  To  have  made  proof 
of,  and  preferred,  a  claim  for  indemnity  for  an  injury  sus- 
tained within  the  prohibition  of  the  certificate,  would  have 
been  a  plain  violation  of  its  terms. 

When,  therefore,  the  plaintiff  set  forth  the  circumstances^ 
under  which  he  sustained  the  injury,  and  that  he  had  presented 
proof  of  such  injury  according  to  the  requirements  of  the 
certificate,  and  that  he  had  "  performed  all  the  conditions  and 
terms  of  such  certificate  of  membership  on  his  part,"  he 
thereby  effectually  negatived  the  idea  that  he  had  violated 
any  of  the  conditions  precedent  contained  in  the  certificate^ 
or  that  the  injury  had  occurred  outside  the  limits  of  the  risk. 

Section  370,  R.  S.  1881,  provides  that  "In  pleading  the 
performance  of  a  condition  precedent  in  a  contract,  it  shall 
be  sufficient  to  allege  generally,  that  the  party  performed  all 
the  conditions  on  his  part."  The  complaint  fulfilled  all  the 
requirements  of  good  pleading  under  the  code.  NationaT 
Benefit  Ass^n  v.  Grauman,  107  Ind.  288 ;   Bertelson  v.  Bowery 
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81   Iiid.  512;    Home  Ins,  Co.,  etc.,  v.  Duke,  43  Ind.  418; 
Lotoi-y  V.  Megee,  52  Ind.  107. 

The  fourth  paragraph  of  the  defeDdant^s  answer,  to  which 
a  demurred  was  sustained,  set  up  the  last  clause  of  the  con- 
dition in  the  certificate,  above  set  out,  and  averred  that  pre- 
vious to,  and  at  the  time  of  the  accident,  through  which  the 
plaintiff  was  injured,  he  was  in  a  public  highway,  in  a  public 
place,  in  a  state  of  intoxication,  and  that,  by  the  statutes  of 
the  State  of  Indiana,  it  is  made  a  criminal  act  to  be  found 
in  a  public  place  in  a  state  of  intoxication.  The  conclusion 
is  drawn  by  the  pleader  upon  the  foregoing  statement,  that 
the  injury  to  the  plaintiff  happened  while  he  was  engaged  in, 
rand  in  consequence  of,  a  criminal  act. 

The  conclusion  does  not  logically  nor  necessarily  follow 
from  the  facts  stated.  The  occasion  may  have  been  such,  at 
the  time  of  the  accident,  that  the  plaintiff  would  have  been 
thrown  from  his  wagon  whether  intoxicated  or  not.  It  is 
not  shown  how  the  fact  of  intoxication  contributed  to  the 
accident  or  injury. 

There  must  have  been,  as  was  said  by  this  court  in  Bloom 
V.  Franklin  Life  Ins,  Co.,  97  Ind.  478,  484  (49  Am.  R. 
469),  "some  causative  connection  between  the  act  which  con- 
stituted the  violation  of  law"  and  the  injury  of  the  plain- 
iiff.     The  answer  was  clearly  insufficient. 

The  judgment  is  affirmed,  with  costs. 
Piled  April  9,  1887. 
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Stephenson  v.  The  State. 

•Criminal  Law.— -Juror. — Cknnpeiency. — Discretion  of  TWoZ  Court, — The  ques- 
tion of  the  competency  of  a  juror,  nnder  his  statements,  is  left,  in  a 
measure,  to  the  sound  discretion  of  the  trial  judge,  which  will  not  be 
reviewed  unless  the  facts  show  that  it  was  abused. 

/Same, — Scruples  Against  Affixing  Deaih  Penalty. — A  juror  who  confesses  on 
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his  voir  direy  that  he  has  conscientious  scruples  against  affixing  the  death 
penalty,  in  a  capital  case,  and  yet  asserts  his  willingness  to  obey  the 
law,  although  belieying  it  to  be  wrong  in  that  respect,  is  probably 
incompetent  under  section  1791,  K.  S.  1881. 

Same. — Chalienge  by  Slate. — Saprane  Court. — Premunption, — The  Supreme 
Court  will  not  presume  that  the  defendant's  rights  were  prejudiced  by 
the  discharge  of  a  juror,  on  the  challenge  of  the  State,  in  the  absence 
of  any  showing  on  the  subject. 

i)AME. — Homicide. — Setf-Uejenee, — Ecidaice. — BeUUive  Slren^h  of  J\urtie», — 
Opinion  of  Witness,— In  a  prosecution  for  homicide,  where  it  is  claimed 
that  the  killing  was  in  self-defence,  it  is  proper  to  show  the  relative 
strength  of  the  deceased  and  defendant,  by  giving  to  the  jury  facts  as 
to  the  size,  muscular  development,  activity,  apparent  health,  the  results 
of  tests  of  strength,  etc.,  but  the  opinions  of  non-expert  witnesses  upon 
that  question  are  not  competent. 

^Same.— i?«  Ge&ice.—Stafemenis  Made  Subseqiieni  to  Encounter. — Statements 
of  a  party  to  an  encounter,  concerning  the  difficulty,  made  after  he  has 
been  remove<i  to  the  office  of  a  physician  for  surgical  attention,  and  in 
the  absence  of  the  other  combatant,  are  not  a  part  of  the  occurrence 
and  are  not  admissible  in  evidence  as  a  part  of  the  i-es  oestce. 

Same. — Tnstruetiona. — Right  of  Counsel  to  Bead  to  Jury  and  Comment  Upon. — 
Counsel  have  no  right,  under  the  statutes,  in  a  criminal  case,  to  com- 
ment upon  or  read  instructions  to  the  jury,  and  state  tliat  they  will  be 
given  by  the  court.  Section  634,  R.  S.  1881,  conferring  such  right,  has 
reference  exclusively  to  civil  cases. 

Same. — Refusal  of  JnMnictions. — Harmless  Error. — The  refusal  of  instruc- 
tions, the  substance  of  which  has  been  given  by  the  court  h\  other 
instructions,  is  not  an  available  error. 

Same. —  When  Error  to  Chaige  Junj  Oially. — Where  there  is  a  request  for 
written  instructions,  it  is  error,  under  section  18*23,  R.  S.  1881,  to  charge 
the  jury  orally,  that  "  If  the  State  has  failed  to  make  out  a  case  against 
this  defendant  beyond  a  reasonable  doubt,  or  if  the  defendant  by  his 
evidence  has  raised  a  reasonable  doubt,  then  your  verdict  will  be  as 
follows : "  (reading  form  of  verdict  for  defendant.) 

From  the  Clinton  Circuit  Conrt. 

IF.  iJ.  3foor€y  J,  C.  Suit  and   C  f^.  Wetmer,  for  appellant. 

/.  V.  Kent  and  W.  A,  Staley,  for  the  State. 

ZoLLARS,  J. — Appellant  was  charged  in  the  indictment 
i«rith  having  committed  murder  in  the  first  degree. 

He  was  convicted  of  voluntary  manslaughter,  and  sentenced 
to  the  State  prison  for  a  term  of  twelve  years. 
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His  counsel  argue  nine  different  grounds  upon  which  they 
claim  the  judgment  should  be  reversed.  These,  so  far  as 
necessary,  we  examine  in  the  order  of  the  argument. 

1st.  Jacob  Price,  called  as  a  juror,  answered  upon  his  voir 
dire,  that  notwithstanding  he  had  formed  and  expressed  an 
opinion  as  to  the  merits  of  the  case,  he  could,  render  an  im- 
partial verdict  upon  the  law  and  the  evidence.  He  was  fur- 
ther interrogated,  and  answered  as  follows : 

"Question.  Do  you  feel  free  to  pass  upon  this  question, 
even  though  it  should  inflict  the  death  penalty? 

"Answer.  Yes,  sir,  if  it  is  the  law. 

"  Ques.  Without  regard  to  the  law,  do  you  think  it  wrong^ 
in  any  case  ? 

"Ans.  Yes,  sir ;  I  think  we  should  carry  out  the  law,  but 
the  law  is  wrong. 

"  Ques.  Then  you  have  conscientious  scruples  aside  from 
the  law  ? 

"Ans.  Yes,  sir,  I  have. 

"  Ques.  Have  you  conscientious  scruples  against  the  inflic- 
tion of  the  death  penalty? 

"Ans.  I  feel  free  to  carry  out  the  law ;  but  I  always,  or 
have  for  years,  felt  that  the  law  was  not  just  right. 

"Ques.  Now,  without  regard  to  the  law,  what  is  your 
conscience  in  the  matter? 

"Ans.  Leaving  out  the  law,  I  have  scruples.'' 

The  attorneys  for  the  State  challenged  Mr.  Price  for  cause, 
and  the  court,  over  appellant's  objection  and  exception,  dis- 
charged him. 

One  of  the  causes  for  challenge  to  a  person  called  as  a  juror, 
as  prescribed  by  the  statute,  is,  that  he  has  such  conscientious 
opinions  as  would  preclude  his  affixing  the  death  penalty  in 
a  capital  case,  should  the  defendant  be  found  guilty.  R.  S- 
1881,  section  1791. 

The  examination  of  Price  did  not  bring  the  case  strictly 
within  the  letter  of  the  above  statute,  for  the  reason  that  he 
answered,  that,  notwithstanding  his  conscientious  scruples 


NOVEMBER  TERM,  1886.  361 


Stephenson  v.  The  State. 


apon  the  subject  of  capital  punishment,  and  his  convictions 
that  the  law  providing  for  the  infliction  of  such  punishment 
is  unjust  and  wrong,  he  could  yet  render  a  verdict  enforcing 
the  law. 

It  may  well  be  doubted,  however,  whether  the  case  is  not 
within  the  spirit  of  the  statute. 

The  case  is  different  from  one  where  a  juror  may  confess 
to  having  formed  opinions  as  to  the  guilt  or  innocence  of  the 
accused,  from  newspaper  reports  or  rumors,  and  yet  be  able 
to  say  that  he  can  render  an  impartial  verdict  upon  the  law 
and  the  evidence.  In  such  a  case,  the  evidence,  and  the  charge 
of  the  court,  may  remove  all  former  impressions,  by  showing 
that  there  was  no  ground  at  all  for  them.  And  so,  the  case 
is  different  from  one  where  a  juror  may  confess  to  a  preju- 
dice against  the  business  in  which  the  defendant  may  have 
been  engaged,  for  example,  the  sale  of  intoxicating  liquors, 
and  yet  be  able  to  say  that  he  could  give  the  accused  a  fair 
trial  upon  the  evidence.  In  such  a  case,  an  honest  and  intel- 
ligent juror  might  be  able  to  separate  the  case  and  the  de- 
fendant from  the  business,  and  act  with  impartiality.  Here 
nothing  could  be  expected  to  occur  during  the  trial,  in  the 
natural  order  of  such  trials,  that  could  in  any  way  change 
the  conscientious  scruples  of  the  juror.  He  might  believe 
from  the  evidence,  that  the  defendant  was  guilty  of  murder 
in  the  first  degree  as  charged,  and  yet  his  scruples  against 
capital  punishment  would  remain  unchanged.  When  the 
charge  b  murder  in  the  first  degree,  the  statute  lodges  with 
the  jury  a  discretion  to  inflict  the  death  penalty  upon  con- 
viction, or  to  imprison  the  defendant  for  life  in  the  State 
prison. 

It  can  hardly  be  supposed  that  a  juror,  who  has  conscien- 
tious scruples  against  capital  punishment,  and  believes  the 
law  authorizing  such  punishment  to  be  unjust  and  wrong, 
could  sit  with  entire  freedom  and  impartiality,  and  inflict  the 
death  penalty  in  a  case  where  the  law  authorizes  him  to 
punish  the  offender  by  a  life  sentence. 
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There  is  nothing  in  the  record  from  which  we  can  know, 
or  infer,  that  appellant  was  injured  by  the  discharge  of  Price, 
unless  we  resort  to  speculation,  and  assume  that  the  juror 
called  to  fill  the  place  made  vacant  by  his  discharge,  was  ob- 
jectionable to  appellant,  and  that  to  get  him  off  the  jury,  he 
was  compelled  to  exhaust  one  of  his  peremptory  challenges, 
or  that  he  was  compelled  to  leave  him  on  the  jury,  because 
his  peremptory  challenges  had  been  exhausted. 

We  do  not  think  that  in  a  case  like  this  we  should  indulge 
in  such  assumptions  for  the  purpose  of  overthrowing  the 
judgment. 

Appellant  had  no  right  to  demand  that  Price,  or  any  other 
person,  should  sit  as  a  juror  in  the  case,  unless  he  was  entirely 
free  to  act  with  impartiality,  both  as  to  the  evidence  and  the 
law. 

As  the  record  shows  nothing  to  the  contrary,  this  court 
should  presume  that  the  juror  called  in  the  place  of  Price, 
was  impartial  and  in  every  way  competent.  More  than  this 
appellant  had  no  right  to  ask ;  indeed,  for  aught  that  is  made 
to  appear  by  the  record,  the  juror  called  in  the  place  of  Price 
was  in  every  way  satisfactory  to  appellant. 

The  case  here  is  different  from  that  of  Brown  v.  State,  70 
Ind.  576,  where  the  record  showed  that  the  trial  court  im- 
properly refused  to  discharge  a  juror  for  cause,  and  that,  in 
order  to  protect  himself,  the  defendant  was  compelled  to 
exhaust  one  of  his  peremptory  challenges. 

The  question  of  the  competency  of  a  juror,  under  his  state- 
ments, is  left,  in  a  measure,  to  the  sound  discretion  of  the 
trial  judge,  which  wnll  not  be  reviewed  unless  the  facts  show 
that  it  was  abused.  Moore  Crim.  Law,  section  308;  Bradford 
V.  State,  15  Ind.  347  ;  Fahnestock  v.  State,  23  Ind.  231  ^237) ; 
Elliott  V.  State,  73  Ind.  10;  Stout  v.  State,  90  Ind.  1. 

Upon  the  question  of  the  competency  of  jurors  generally, 
see  the  late  case  of  Stoofs  v.  State,  108  Ind.  415. 

The  record  here  presents  no  such  error  or  abuse  of  discre- 
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tion  in  the  discharge  of  Price,  as  calls  for  the  interposition 
of  this  court. 

2d.  Before  proceeding  to  an  examination  of  the  second 
question  discussed  by  counsel,  it  should  be  stated  that  the 
mortal  wound  was  inflicted  in  a  combat,  and  that  the  claim 
on  the  part  of  appellant  is,  that  he  inflicted  the  wound  in 
self-defence. 

Samuel  Carson  was  called  as  a  witness  in  behalf  of  appel- 
lant. To  the  following  questions  he  made  the  following 
answers : 

"Question.  How  long  did  you  know  Thomas  Hardesty? 

"Answer.  Only  probably  three  years;  two  or  three  years. 

"Qucs.  Were  you  with  him  frequently? 

"Ans.  About  as  much  as  four  or  five  times  a  year. 

"  Ques.  You  may  describe  him  to  the  jury,  as  to  the  general 
appearance  of  the  man,  and  what  kind  of  a  man  he  was 
physically  ? 

"Ans.  He  was  quite  good  in  stature ;  a  good-looking  man. 
I  would  call  him  over  the  average  size  of  men ;  a  man  I  con- 
sider would  weigh  185  or  190  pounds. 

"  Ques.  You  may  state  the  kind  of  a  man  ho  was  physi- 
cally as  to  strength,  how  he  was  made,  and  the  character  of 
his  flesh,  if  you  know  ? 

"Ans.  He  was  a  good,  strong,  robust  man  ;  a  muscular 
man. 

"  Ques.  Were  you  acquainted  with  the  defendant  Steph- 
enson ? 

"Ans.  Yes,  sir. 

"  Ques.  How  long  have  you  been  acquainted  with  him  ? 

"Ans.  A  year  or  eighteen  months. 

"Ques.  How  often  have  you  seen  him  in  the  last  year? 

"Ans.  I  have  seen  him  throe  or  four  times." 

Following  the  above  questions  and  answers,  appellant's 
counsel  propounded  to  the  witness  this  question  :  "  Were  you 
acquainted  with  Mr.  Stephenson  (appellant)  and  Mr.  Har- 
desty (the  deceased)  sufficiently  to  have  an  opinion  as  to  the  rel- 
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ative  strength  of  each  of  the  parties?''  Upon  objection  by 
counsel  for  the  State,  appellant's  counsel  announced  that  they 
proposed  to  prove  by  the  witness,  in  response  to  the  question,, 
that  it  would  be  difficult  to  find  a  man  among  a  thousand  to 
compare  favorably  with  Hardesty  in  strength,  judging  from 
his  appearance  in  make  of  limbs,  chest  and  constitution  ;  that 
he  "  was  as  well  muscled  and  as  well  made"  as  any  man  the 
witness  knew;  that  appellant  was  the  taller  man  of  the  two, 
but  very  frail  in  strength ;  that  he  has  a  long,  sinewy  arm, 
but  no  power  back  of  it ;  that  in  his  (the  witness')  opinion, 
Hardesty  was  by  far  the  abler  man  in  any  kind  of  a  contest. 

The  court  sustained  the  objection  to  the^  question,  and 
ruled  out  the  offered  testimony.  Appellant's  counsel  con- 
tend that  it  was  competent  for  the  witness  to  give  his  opinion 
of  the  relative  strength  of  the  two  parties. 

It  was  doubtless  competent  for  appellant  to  show,  in  a. 
proper  mode,  the  relative  strength  of  the  parties,  but  we  think 
tliat  it  was  not  competent  for  the  witness  to  give  his  opinion 
upon  that  question. 

It  will  be  observed  that  the  witness  had  already  given  the 
weight  of  Hardesty,  and  stated  that  he  was  a  robust,  mus- 
cular man.  It  will  be  observed,  also,  that  he  had  been  ac- 
quainted with  appellant  but  for  a  year  or  eighteen  mouths, 
and  had  seen  him  but  three  or  four  times  during  the  year 
preceding  the  trial. 

He  did  not  state  that  he  had  ever  seen  the  parties,  or  either 
of  them,  test  or  exhibit  their  strength  in  any  contest  or  other- 
wise. He  was,  therefore,  illy  prepared  to  form  or  express 
an  opinion  of  the  relative  strength  of  the  parties,  if  opin- 
ions by  a  non-expert  witness  upon  that  subject  were  compe- 
tent in  any  case.  There  are  general  statements  to  be  found 
in  the  books,  to  the  effect  that  non-expert  witnesses  may 
give  their  testimony,  if  they  first  state  the  facts,  but  such 
general  statements  are  not  to  be  understood  as  stating  the 
rule  to  be,  that  such  witnesses  may,  in  all  cases,  give  their 
opinions  after  stating  the  facts.  If  that  were  so,  the  rule  allow- 
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ing  opinion  testimony  would  be  the  general  rule,  and  not 
one  of  the  exceptions  as  it  is,  to  the  general  rule  which  re- 
quires that  witnesses  shall  state  facts  and  not  conclusions  or 
opinions. 

That  non-expert  witnesses  may  give  an  opinion  at  all,  is 
the  rule  of  necessity  and  outside  of  the  general  rule.  When 
the  case  is  one  in  which  all  the  facts  can  be  presented  to  the 
jury,  then  no  opinion  can  be  given,  because  the  jury  are 
better  qualified  than  the  witness  to  form  conclusions.  There 
are  cases  where  the  witness  can  not  put  before  the  jury 
in  an  intelligible  and  comprehensive  form  the  whole  ground 
of  his  judgment  *  or  opinion.  In  such  cases,  after,  and 
not  •  until  after,  the  witness  has  stated  all  the  facts  that 
it  is  possible  to  state,  he  may,  from  the  necessity  of  the  case, 
give  an  opinion.  When  questions  as  to  the  condition  of  the 
mind  and  body  are  the  questions  in  issue,  there  are  often 
many  things  in  the  acts,  deportment  and  appearance  of  the 
party,  which  create  a  fixed  and  reliable  judgment  in  the 
mind  of  the  observer  that  can  not  be  conveyed  in  words  to 
the  jury.  That  a  person  appears  to  be  sick,  sane  or  intoxi- 
cated, may  well  be  known  by  observation,  and  yet  there  is 
no  way  to  describe  the  appearance  except  by  the  words  that 
necessarily  embody  the  conclusion  reached  by  observation. 
In  such  and  like  cases,  the  rule  of  necessity  allows  a  witness 
to  give  an  opinion.  See  Evansvilley  etc.,  R  R,  Co.  v.  Fitz- 
Patrick,  10  Ind.  120;  Loshbaugh  v.  Birdsell,  90  Ind.  466; 
Yost  V.  Conroy,  92  Ind.  464  (47  Am.  R.  156) ;  Carthage  T. 
P.  Co.  V.  Andre708, 102  Ind.  138  (142)  (52  Am.  R.  653) ;  Ben- 
mett  V.  Meehan,  83  Ind.  566  (43  Am.  R.  78) ;  State  v.  Wil- 
Hams,  67  N.  C.  12 ;  Lawson  Ex.  and  Opin.  Ev.,  p.  3,  rule  4. 

There  is  nothing  in  the  cases  decided  by  this  court,  cited 
by  counsel  for  appellant,  in  conflict  with  what  we  have  said 
above,  nor  that  supports  the  contention  that  it  was  compe- 
tent for  the  witness,  Carson,  to  give  his  opinion  of  the  rela- 
tive strength  of  the  parties. 
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In  JeffersonviUe  R.  R.  Co,  v.  Lanham,  27  Ind.  171,  the* 
witness  was  treated  as  an  expert. 

In  the  case  of  City  of  Indiamapolia  v.  Huffer^  30  Ind.. 
235,  the  witness  really  stated  a  fact. 

In  the  case  of  Holten  v.  Board ^  etc,  55  Ind.  194,  the  wit- 
ness had  peculiar  qualifications,  and  testified  as  to  values, 
and  thus  the  case  was  within  another  exception  to  the  gen- 
eral rule. 

In  the  cases  of  Leach  v.  Prebsteir,  39  Ind.  492,  and  States 
ex  rel.y  v.  NeivUn,  69  Ind.  108,  it  was  held  that  non-expert 
witnesses  may  give  opinions  as  to  the  sanity  or  insanity  of 
a  person,  first  stating  the  facts,  so  far  as  possible,  upon  which 
the  opinions  are  based. 

Such  evidence  is  an  exception  to  the  general  rule,  and,  so 
far  as  any  reason  has  been  assigned  for  its  admission,  it  haa 
generally  been  made  to  rest  upon  the  ground  of  necessity,  it 
being  impossible  for  the  witness  to  describe  in  words  to  the 
jury  the  particular  appearance,  acts,  gestures,  etc.,  of  the  per- 
son, which  contribute  to  a  firm  conviction  that  he  is  sane  or 
insane. 

Section  69  of  Wharton's  Criminal 'Evidence,  cited  by  coun- 
sel for  appellant,  contains  nothing  more  than  that,  in  a  case 
of  homicide,  where  the  claim  is  that  it  was  committed  in  self- 
defence,  it  is  competent  to  prove  that  the  deceased  "was 
armed  with  enormous  bodily  strength  and  desperate  rage.'' 

The  manner  in  which  such  proof  is  to  be  made  is  not  there 
stated,  nor  is  it  held  in  any  of  the  cases  cited  by  the  author, 
that  it  may  be  made  by  the  opinions  of  non-expert  witnesses. 

At  sections  459  and  460,  of  the  same  work,  also  cited  by 
counsel,  the  author  says  :  "  Opinion,  so  far  as  it  consists  of  a 
statement  of  an  effect  produced  on  the  mind,  becomes  pri- 
mary evidence,  and  hence  admissible  whenever  a  condition 
of  things  is  such  that  it  can  not  be  reproduced  and  made 
palpable  in  the  concrete  to  the  jury.  Eminently  is  this  the 
case  with  regard  to  noises  and  smells ;  to  questions  of  identi- 
fication, where  a  witness  is  allowed  to  speak  as  to  his  opinion 
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or  belief^  and  to  the  question  whether  a  party  believed  him- 
self at  the  time  to  be  in  great  danger  of  death.  This  is  also 
the  case  as  to  mattei*&  with  which  the  witness  is  si)ecially  ac- 
quainted, but  which  can  not  be  specifically  described.  Thus 
a  witness  has  been  permitted  to  testify  that  *  *  *  a  third 
})er3on  was  sick  or  disabled ;  that  the  defendant  (or  the  de- 
ceased in  cases  of  homicide)  was  of  fierce  temper  and  great 
strength.'' 

The  general  statement  of  the  rule  and  the  reason  for  it  is 
correctly  given  by  the  author.  In  support  of  the  statement 
that  the  witness  may  give  as  his  opinion  that  the  deceased 
was  of  fierce  temper  and  great  strength,  but  one  case  is  cited, 
and  that  is  the  case  of  State  v.  Knapp,  45  N.  H.  148. 

It  may  be,  that  a  witness  who  was  sufficiently  acquainted 
with  the  deceased  may  state  that  he  was  a  person  of  fierce 
temper,  but,  in  our  judgment,  he  should  not  be  allowed  to 
give  his  opinion  of  the  relative  strength  of  the  deceased  and 
the  defendant. 

The  case  cited  by  the  author  does  not  hold  that  the  strength^ 
or  relative  strength,  of  a  person  may  be  established  by  the 
opinions  of  witnesses. 

The  defendant  being  charged  with  rape,  it  was  held  that . 
his  strength  to  overcome  resistance  was  material.  In  proof 
of  that,  the  witnesses  did  not  give  their  opinions,  but  de- 
tailed exhibitions  of  strength  on  his  part,  as  that  on  one  oc- 
casion, as  detailed  by  one  witness,  he  carried  a  barrel  of  flour 
in  a  certain  way,  down  several  stairs  or  steps,  into  a  cellar; 
that  he  had  carried  a  barrel  of  sugar  a  certain  distance,  and 
seemed  to  carry  them  easily  ;  that  on  one  occasion  he  had  put 
one  or  more  persons  out  of  his  tavern  house. 

Another  witness  testified  that  he  had  had  a  contest  with 
the  defendant,  and  was  overcome  by  his  strength,  stating  at 
the  same  time  the  amount  that  he  (the  witness)  was  able  to 
lift ;  that  he  had  seen  the  defendant  load  wood  upon  cars,  and 
that  he  was  an  active  man. 

Another  witness  testified  that  he  i^ad  had  a  scuffle  with  the 
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defendant,  and  was  overcome  by  him,  giving  at  the  same  time 
his  own  weight  as  170  pounds,  and  the  amount  he  was  able 
to  lift. 

Another  witness  stated  that  he  had  seen  the  defendant  eject 
a  man  from  a  house,  in  quelling  a  disturbance,  and  described 
the  man  an4  the  manner  in  which  he  was  put  out. 

In  speaking  of  that  testimony,  the  court  said  :  "  The  tes- 
timony of  Glazier  and  others,  as  to  the  exhibition  of  strength 
by  respondent  in  his  encounters  with  others,  we  think 
was  admissible.  It  is  true  that  the  strength  put  forth  on  those 
occasions  was  not  capable  of  exact  measurement,  as  in  the 
case  of  raising  a  known  weight ;  but  it  might  nevertheless 
afford  better  means  of  judging  of  his  capacity  of  overcoming 
such  resistance  as  the  prosecutrix  might  have  offered,  es]>e- 
cially,  when  the  size  and  strength  of  the  persons  with  whom 
he  struggled  were  shown.  Of  course,  such  testimony  would 
uot  show  respondent's  exact  strength,  but  it  might  tend  legiti- 
mately to  show  that  he  possessed  ordinary,  or  more  than  or- 
dinary strength ;  and  the  court  could  not  say  that  to  make 
out  either  would  not  be  material." 

It  is  thus  made  apparent  from  an  examination  of  the  case, 
that  the  opinions  of  witnesses  as  to  the  strength  of  the  de- 
fendant were  neither  called  for  nor  given,  and  that  the  court 
did  not  hold,  or  intimate,  that  such  opinions  are  competent 

The  case  of  Cooper'  v.  State,  23  Texas,  331,  also  cited  by 
coungel  for  appellant,  lends  no  aid  at  all  to  their  positions. 
After  announcing  the  rule  that  witnesses  can  give  their  opin- 
ions only  in  cases  where  it  is  impossible  to  lay  the  facts  be- 
fore the  jury,  it  was  there  held,  that  it  was  not  competent  for 
a  witness  to  give  it  as  his  ojnnion  that  the  fatal  shot  was  fired 
from  a  horse  or  some  other  elevation. 

In  speaking  of  cases  where  the  opinions  of  witnesses  may 
be  received,  the  court,  amongst  other  things,  said  :  "  In  all 
these  cases,  the  opinion  of  the  witness  is  received,  because  the 
facts  which  constitute  the  cause,  from  which  the  opinion  pro- 
ceeds, as  an  effect,  can  ildt  themselves  be  presented  or  com- 
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municated  to  the  mind  of  a  jury^  so  as  to  impart  to  them  the 
knowledge  which  the  witness  actually  possesses/^ 

And  again :  "  It  is,  because  witnesses  have  a  knowledge  of 
things  about  which  they  speak,  and  have  acquired  that 
knowledge  in  a  manner  which  can  not  be  communicated,  or 
from  facts  incapable,  in  their  very  nature,  of  being  explained 
to  others,  that  they  may  state  what  they  know,  in  the  best 
way  they  can.  This  best  way  is,  by  giving,  in  the  form  of  an 
opinion^  that  which  can  not  be  put  in  the  form  of  expla- 
nation, or  narration.^' 

In  the  case  of  Brownell  v.  People,  38  Mich.  732,  cited  by 
<;ounsel,  it  was  said :  "  The  witnesses  who  were  examined,  or 
oBered  for  examination,  and  whose  testimony  was  excluded 
^s  inadmissible,  were  personally  familiar  with  both  parties 
and  capable  of  forming  opinions  about  their  relative  strength, 
tempers,  and  other  personal  qualities,  not  capable  of  any  de- 
scription except  by  opinion.  We  think  this  testimony  should 
have  been  received  and  not  struck  out.  Hurd  v.  People,  25 
Mich.  405." 

The  above  is  the  whole  of  the  case,  both  in  the  way  of 
statement  and  decision,  as  to  the  competency  of  opinion  evi- 
dence, upon  the  question  of  strength  of  the  parties. 

It  will  be  observed  that  the  questions  of  the  tempers  and 
other  qualities  of  the  parties,  are  grouped  with  the  question 
-of  their  strength.  What  the  ''other  qualities"  in  question 
may  have  been  is  not  apparent.  It  may  be  that  those  qual- 
ities, as  the  tempers  of  the  parties,  could  not  be  described 
except  by  opinion,  but  we  do  not  think  that  the  same  can 
be  said  as  to  the  strength  of  the  parties.  The  case  cited 
gives  no  support  at  all  to  the  proposition  that  a  witness  may 
give  his  opinion  of  the  relative  strength  of  parties  in  a  case 
of  homicide.  Such  a  question  was  neither  made  nor  decided 
in  that  case.  All  that  was  there  decided  is,  that  in  that  case, 
where  the  defendant  claimed  to  have  acted  in  self-defence, 
ke  had  a  right  to  show  that  the  deceased  was  a  man  of  high 
Vol.  110.— 24 
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temper  and  quarrelsome  disposition.  It  was  not  there  stated 
that  as  to  those  qualities  even,  a  witness  might  give  his  opinion. 
As  to  the  mode  of  such  proof,  nothing  was  said  or  decided. 

If  the  Michigan  case  may  be  said  to  amount  to  a  holding^ 
that  witnesses  may  give  their  opinions  of  the  relative  strength 
of  the  parties  in  a  case  like  this,  the  case  of  Cook  v.  State, 
4  Zab.  (24  N.  J.  L.)  843  (852),  may  be  set  over  against  it, 
where,  in  a  case  somewhat  similar,  the  Supreme  Court  of 
that  State  said :  "  It  was  a  mere  question  of  relative  strength 
or  mechanical  possibility,  which  an  athlete  or  a  mechanic 
could  have  answered  as  well  as  a  physician,  and  every  man 
upon  the  jury  as  well  as  either." 

It  is  not  perceivable  to  us  upon  what  correct  and  legal 
theory  the  witness,  Carson,  a  non-expert  witness  in  the  case 
before  us,  could  be  allowed  to  give  his  opinion  of  the  rela- 
tive strength  of  the  parties.  There  is  no  ground  upon  which 
such  testimony  could  be  admitted,  unless  it  is  upon  the  ground 
of  necessity.  But  we  can  think  of  nothing  that  could  in 
any  way  aid  the  witness  in  the  formation  of  an  opinion  upon 
that  subject,  that  he  might  not  have  conveyed  to  the  jury 
in  words.  He  had  already  informed  the  jury  that  Hardesty 
was  a  large,  robust  and  muscular  man.  If  he  knew  it  to  lie 
a  fact,  he  might  have  informed  the  jury  that  one  of  the 
parties  was  clumsy,  &nd  the  other  active.  If  Hardesty 
seemed  to  be  in  more  robust  health  than  appellant,  he  could 
have  stated  that  to  the  jury.  He  could  have  given  the 
weight  and  described  the  build  of  appellant,  who  was  before 
the  jury.  If  he  had  ever  seen  a  test  of  the  strength  of  the 
parties  in  any  kind  of  contest  or  otherwise,  he  could  have 
informed  the  jury  of  the  result.  There  could  have  been 
nothing  about  the  appearance  of  the  parties  indicative  of 
streagth,  that  he  might  not  have  readily  described  to  the 
jury.  Indeed,  the  offer  by  counsel  shows  that  the  opinion 
of  the  witness,  if  he  had  any,  was  based  upon  the  apjxjar- 
ance  of  Hardesty  "  in  make  of  limbs  and  chest,"  and  devel- 
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opment  of  muscle^  all  of  which  might  have  been,  and  in  the 
main  had  "been,  described  by  the  witness. 

Not  to  extend  the  opinion  further  upon  this  branch  of  the 
case,  we  are  satisfied  that  the  court  did  not  err  in  rejecting 
the  opinion  of  the  witness  as  to  the  relative  strength  of 
the  parties. 

3d.  Appellant  and  Hardesty  had  a  difficulty  and  fight  in 
a  saloon.  Appellant  inflicted  the  mortal  wound  with  a 
knife.  His  claim  below  was,  and  is  here,  that  he  was  acting 
in  self-defence.  After  appellant  had  left  the  saloon,  Har- 
desty was  helped  from  the  saloon  to  a  physician's  office,  up- 
stairs and  a  few  doors  distant.  After  he  had  been  taken  to 
the  physician's  office,  Jacob  Aughe  went  there  and  had  a 
conversation  with  him. 

Appellant  called  Aughe  as  a  witness,  ami  asked  him  to 
give  any  statements  that  Hardesty  made  to  him  or  to  others 
in  the  office,  in  reference  to  the  difficulty  with  appellant. 

In  response  to  an  inquiry  by  the  court,  counsel  for  appel- 
lant answered  that  they  did  not  offijr  the  statements  as  dying 
declarations.     They  then  made  the  following  offi^r: 

"  We  offer  to  prove  by  this  witness,  in  response  to  this 
question,  that  immediately  after  the  occurrence  and  before 
anything  had  been  done  toward  dressing  the  wound,  he  went 
to  the  doctor's  office,  and  that  he  assisted  in  taking  off  his 
clothes  and  helped  to  dress  the  wound;  that  when  he  first 
went  up  he  said  to  Hardesty,  ^  How  do  you  do,  Tom.'  He 
said,  *  How  do  you  do,  Jake.'  That  he  then  said,  'Are  you 
hurt  bad?'  Hardesty  said,  'I  am  not.'  Witness  then  said 
to  him,  'Do  you  feel  bad?'  Hardesty  said,  'No,  only  I 
would  like  to  go  down  and  lick  him  yet.  They  did  me  a 
wrong  there.  If  they  had  let  me  alone,  I  would  have  killed 
him.'  That  the  doctor  said  to  him  he  was  afraid  it  was 
fatal;  that  at  the  same  time  he,  witness,  heard  a  party  ask 
him  what  started  the  trouble,  and  Hardesty  said,  '  It  didn't 
make  any  difference  about  that,  at  all,  what  started  the 
trouble,'  and   refused  to  tell  what  started  it.      And  they 
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asked  him  if  Stephenson  hit  him  first,  aud  he  said,  'He 
didn^t/     He  said,  ^  I  knocked  him  down  first/  ^' 

These  statements  were  not  offered  as  dying  declarations, 
and  could  not  have  been  admitted  as  such  if  they  had  been 
so  offered,  for  the  reason  that  Hardesty,  at  the  time,  had  no 
apprehension  of  death.  The  offered  evidence  was,  there- 
fore, mere  hearsay,  and  not  admissible  unless  Hardesty's 
statements  were  a  part  of  the  res  gestce^  and  admissible  as 
original  evidence.  Just  how  much  time  elapsed  between  the 
cutting  and  the  end  of  the  fight,  and  the  call  of  Aughe  at 
the  physician's  office,  is  not  definitely  stated  by  any  of  the 
witnesses. 

After  appellant  had  left  the  saloon,  some  little  time  was 
spent  in  examining  the  extent  of  the  cuts,  and  in  persuading 
Hardesty  that  he  ought  to  go,  or  be  taken,  to  a  physician. 
To  the  time  thus  consumed  should  be  added,  at  least,  the  time 
necessary  to  get  Hardesty  from  the  saloon  to  the  physician's 
office.  The  time  is  not  always  so  essential,  but  in  order  to 
make  such  declarations  competent,  they  must  be  a  part  of  the 
res  gestcB,  and  will  not  be  admitted  if  they  consist  simply  of 
narrations  or  statements  of  a  past  occurrence  or  transaction. 

The  declarations  of  Hardesty  to  Aughe  were  subsequent 
to  the  occurrence  to  wliich  they  related,  subsequent  to  a  con- 
versation between  Hardesty  and  others  in  the  saloon  after  the 
occurrence  and  the  departure  of  appellant,  and  were  made  in 
the  absonce  of  appellant.  Under  our  cases,  and  the  weight 
of  authority  elsewhere,  they  were  not  competent,  because  not 
so  connected  with  as  to  be  in  any  way  a  part  of  the  occur- 
rence. Binna  v.  Staie,  57  Ind.  46  (26  Am.  R.  48) ;  Bland  v. 
State,  2  Ind.  608 ;  Wheeler  v.  State,  14  Ind.  573 ;  Dukes  v. 
State,  1 1  Ind.  557 ;  Cheek  v.  Staie,  35  Ind.  492 )  Joius  v.  Staie, 
71  Ind.  66;  Doles  v.  State,  97  Ind.  555;  Montgomery  v. 
State,  80  Ind.  338  (344)  (41  Am.  R.  815);  Wharton  Crim. 
Ev.,  sections  262  to  266,  inclusive ;  People  v.  Ah  Lee,  60 
Cal.  85. 

The  case  last  cited  is  very  similar  to  the  case  before  us.    In 
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that  case  it  was  hcld^  after  a  full  discussion  and  examination 
of  the  authorities,  that  the  declarations  of  the  wounded  man, 
made  on  his  way  to  and  in  a  store-room,  to  which  he  ran 
immediately  after  receiving  the  wound,  and  after  the  assail- 
ant had  fled,  were  not  a  part  of  the  res  gesice,  and  hence  not 
competent  evidence. 

4th.  Appellant  submitted  instructions  to  the  court  below, 
and  asked  that  they  might  be  given  to  the  jury. 

The  court  noted  on  the  margin  of  three  of  them  **given.'' 
As  a  part  of  the  closing  argument  for  appellant,  one  of  his 
counsel  read  said  instructions  to  the  jury,  commented  upon 
them,  and  informed  the  jury  that  they  would  be  given  by  the 
court.  When  the  court  came  to  charge  the  jury,  it  refused 
to  give  the  instructions  so  asked,  marked  and  read  to  the  jury 
by  appellant's  counsel.  Ap|)ellant  claims,  first,  that  he  was 
thus  misled  by  the  court,  and  his  case  prejudiced,  by  his  coun- 
sel being  placed  in  such  a  false  position  before  the  jury,  as 
tended  to  destroy  their  confidence  in  them,  and  in  what  they 
advanced  in  argument. 

Aside  from  anything  that  the  court  may  have  induced  ap- 
pellant or  his  counsel  to  do,  they  had  no  right,  under  the 
statutes,  to  comment  upon,  or  read  instructions  to  the  jury, 
and  inform  them  that  they  would  be  given  by  the  court. 

Section  534,  of  the  civil  code,  R.  S.  1881,  provides  that, 
*'  upon  the  trial  of  any  civil  cause  before  a  jury,"  either 
party  may  submit  written  instructions  and  require  the  court 
to  indicate,  before  argument,  such  as  will  be  given  or  refused, 
and  may  read  to  the  jury,  and  comment  upon  in  argument, 
such  as  the  court,  in  the  mode  prescribed,  may  have  desig- 
nated as  those  to  be  given.  That  section,  as  its  terms  clearly 
show,  has  reference  exclusively  to  civil  causes.  It  has  no 
reference  whatever  to  criminal  causes. 

Section  1823,  of  the  criminal  code,  prescribes  the  order  of 
trial  in  criminal  causes,  and  the  manner  of  asking  and  giving 
instructions  to  the  jury. 
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The  record  shows  affirmatively  that  neither  appellant  nor 
his  counsel  were  misled  by  the  court. 

It  is  stated  in  the  bill  of  exceptions,  "  that  when  defend- 
ant's counsel  requested  the  court  to  give  the  aforesaid  instruc- 
tions, and  after  they  had  been  marked  *  given,'  the  court  in- 
formed the  counsel  for  defendant,  in  the  presence  of  opposing 
counsel,  in  substance,  that  the  instructions  would  be  further 
considered,  and  all  instructions  considered  proper  would  be 
given,  and  the  others  refused.  The  defendant's  counsel  did 
not  claim  the  right  to  use  the  instructions  before  the  jury." 

It  is  thus  made  apparent,  that  if  counsel  for  appellant  got 
themselves  in  an  awkward  position  before  the  jury,  it  was 
their  fault,  and  not  the  fault  of  the  court. 

We  have  examined  the  instructions  refused.  The  latter 
portion  of  the  third,  at  least,  is  not  applicable  to  the  evi- 
dence. Perhaps,  the  whole  instructions  might  properly 
have  been  refused  for  that  reason.  But  conceding  that, 
with  the  exception  stated,  each  one  of  them  was  appli- 
cable to  the  evidence,  and  was  correct  as  an  abstract  prop- 
osition of  law,  it  does  not  follow  that  the  judgment  ought 
to  be  reversed  on  account  of  their  refusal. 

It  is  well  settled  that  the  refusal  of  instructions,  the  sub- 
stance of  which  has  been  given  by  the  court  in  other  in- 
fjtructions,  is  not  an  available  error.  Conradt  v.  Clauve^  93 
Ind.  476;  Indiana  Manfg  Co.  v.  MillicaUy  87  Ind.  87; 
Barnett  v.  State,  100  Ind.  171;  Freeze  v.  DePuy,  57  Ind. 
188;  Stai-ret  v.  Burkhalter,  86  Ind.  439;  Coryell  v.  Stone, 
62  Ind.  307;  City  of  Indianapolis  v.  Murphy,  91  Ind.  382; 
Bowen  v.  Pollard,  71  Ind.  177;  National  Benefit  Ass^n,  etc, 
V.  Grauman,  107  Ind.  288;  JIcDennott  v.  State,  89  Ind.  187 
(196) ;  Everson  v.  Seller-,  105  Ind.  266. 

The  court  gave  a  number  of  instructions  on  its  own  mo- 
tion, and  quite  a  number  asked  by  appellant.  The  jury  were 
thus  v^ery  fully  instructed. 

.  The  substance  of  the  charges  refused  was  given  by  the 
court  in  the  other  instructions. 
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The  instructions  refused  were  upon  the  question  of  self- 
<lefence.  It  would  not  be  profitable  to  set  out  in  full,  nor  to 
give  an  abstract  of  the  instructions  refused  and  given,  upon 
that  branch  of  the  case.  We  have  examined  them  all  with 
care,  and  are  well  satisfied  that  so  far  as  concerns  the  in- 
structions upon  the  question  of  self-defence,  appellant  had  a 
fair  and  impartial  trial.  Upon  that  feature  of  the  ease,  the 
instructions  were  quite  as  favorable  as  appellant  could  rea- 
sonably ask. 

5th.  !k  is  stated  in  the  bill  of  exceptions,  that  before  the 
•commencement  of  the  argument,  the  court  having  plenty  of 
time  to  prepare  instructions,  appellant  by  his  attorneys,  by 
A  written  request,  asked  that  all  instructions  to  the  jury 
should  be  in  writing,  and  that  notwithstanding  that  request, 
the  court  gave  the  jury,  over  the  objection  and  exception  of 
the  defendant,  the  following  verbal  instruction :  "  Gentle- 
men of  the  jury,  if  the  State  has  failed  to  make  out  a  ease 
against  this  defendant  beyond  a  reasonable  doubt,  or  if  the 
defendant  by  his  evidence  has  raised  a  reasonable  doubt, 
then-  your  verdict  will  be  as  follows :  (reading  form  of  verdict 
for  defendant)."  Tlie  foregoing  can  not  be  said  to  be  simply 
a  direction  to  the  jury  as  to  the  form  of  their  verdict.  It 
was  very  clearly  a  charge  as  to  the  law.  It  amounted  to  an 
instruction,  that  unless  the  case  was  made  out  against  him 
beyond  a  reasonable  doubt,  the  verdict  sliould  be  for  the  de- 
fendant. Here  was  a  clear  violation  of  section  1823  of  the 
statutes.  To  hold  that  it  was  an  error  that  may  be  disre- 
garded, would  be  to  overthrow  a  line  of  decisions  from  which 
this  court,  in  the  ease  of  Smiirr  v.  State,  88  Ind.  504,  refused 
to  depart,  extending  from  the  case  of  Townsend  v.  Doe,  8 
Blackf.  328,  decided  in  1846,  to  tlie  last  reported  case,  of 
Bradway  v.  Waddell,  95  Ind.  170,  decided  in  1884.  The 
violation  of  the  statute  is  much  more  flagrant  here  than  in 
many  of  the  reported  cases. 

Many  of  the  cases  decided  by  this  and  other  courts  are 
<!ited  in  the  case  of  Bradway  v.  Waddell,  mpra.     We  need 
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not  re-cite  them.  Nor  need  we  extend  this  opinion  to  re- 
state the  grounds  upon  which  the  former  rulings  are  based. 
On  account  of  this  error  the  judgment  must  be  reversed. 

Other  questions  are  discussed  by  counsel,  but  as  they  may 
not  arise  upon  the  next  trial,  they  need  not  be  decided. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  sustain  appellant's  motion  for  a  new  trial. 

The  clerk  will  make  the  proper  order  for  the  return  of 
appellant. 

Filed  April  19, 1887. 


No.  11,465. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Ader. 

Supreme  Cotj m.—Sufficierun/  of  Complaint.— Assignment  of  Error. — Where 
the  sufficiency  of  a  complaint  is  questioned  for  the  first  time,  in  the 
Supreme  Court,  the  assignment  of  error  must  be  predicated  upon  it  as 
an  entirety,  and  if  one  paragraph  is  good,  the  assignment  fails. 

Neoliqence. —  Wilful  Injwy.—Coniributory  Negligence.— A  party  can  not 
recover  damages  for  a  personal  injury,  to  which  hiR  own  negli^nce  may 
have  contributed,  unless  it  appears  that  the  injurious  acts  were  pur- 
posely and  intentionally  committed,  with  the  design  to  produce  injury, 
or  that  such  acts  were  committed  under  such  circumstances  that  the 
natural  and  probable  consequences  thereof  would  be  to  produce  injury 
to  others. 

Same. — ComplainL — Eailroad. — A  complaint  against  a  railroad  company^ 
alleging  that  the  defendant,  by  its  agents,  servants  and  employees,  care- 
lessly, negligently,  wantonly  and  wilfully,  ran  and  caused  to  l)e  run  a 
locomotive  engine  against  and  over  the  plaintiff,  thereby  injuring  him, 
does  not  charge  a  wilful  injury,  and,  there  being  no  negation  of  con- 
tributory negligence,  is  bad. 

From  the  Clay  Circuit  Court. 

G.  W.  Eaaley,  G.  W.  Friedley  and   G.  R.  Eldridge,  for 
appellant. 

S.  A.  Hays  J  for  appellee. 


NOVEMBER  TERM,  1886,  377 


The  Louisville,  New  Albany  and  Chicago  Railway  Company  v.  Aden 


HowK,  J. — In  this  case,  appellee  sued  the  appellant  in  a 
complaint  of  four  paragraphs,  to  recover  damages  for  personal 
injuries.  The  suit  was  commenced  in  the  Putnam  Circuit 
Court,  but  after  the  cause  was  put  at  issue,  on  appellant's 
application,  the  venue  thereof  was  changed  to  the  court  be- 
low. There  the  issues  joined  were  tried  by  a  jury,  and  a 
verdict  was  returned  for  appellee,  assessing  his  damages  in 
the  sum  of  $1,875.  Over  appellant's  motion  for  a  new  trial,, 
judgment  was  rendered  on  the  verdict. 

In  this  court  appellant  has  assigned  errors  upon  the  record 
of  this  cause  as  follows  : 

1.  The  court  erred  in  overruling  appellant's  motion  for  a 
new  trial ; 

2.  Appellee's  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action ;  and, 

3.  Neither  the  first,  second,  third  nor  fourth  paragraph  of 
complaint  states  facts  sufficient  to  constitute  a  cause  of  action. 

We  will  consider  these  alleged  errors  in  the  inverse  order 
of  their  statement,  and  decide  the  questions  thereby  pre- 
sented. 

3.  In  section  339,  R.  8.  1881,  six  causes  of  demurrer  to  a 
complaint  are  specified,  "And,"  it  is  enacted,  "  for  no  other 
cause  shall  a  demurrer  be  sustained."  In  section  343,  R.  S. 
1881,  it  is  provided  that  where  any  of  the  statutory  causes 
of  demurrer,  enumerated  in  section  339,  aupra,  "  do  not  ap- 
pear upon  the  face  of  the  complaint,  the  objection  (except 
for  misjoinder  of  causes)  may  be  taken  by  answer.  If  no 
such  objection  is  taken,  either  by  demurrer  or  answer,  the  de- 
fendant shall  be  deemed  to  have  waived  the  same,  except 
only  the  objection  to  the  jurisdiction  of  the  court  over  the 
subject  of  the  action,  and  jexccpt  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action." 

In  construing  these  statutory  provisions,  it  is  settled  by 
our  decisions,  that  while  an  objection  to  the  complaint,  upon 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
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a  cause  of  action,  is  not  waived  by  the  defendant's  failure  to 
present  such  objection  either  by  demurrer  or  by  answer,  but 
may  be  made  for  the  first  time  by  an  assignment  of  error  in 
this  court,  still  such  error  can  only  be  predicated  upon  the 
complaint  as  an  entirety,  and  will  not  call  in  question  the 
sufficiency  of  the  facts  stated  in  the  separate  and  several  par- 
agraphs thereof.  Caress  v.  Fostei^y  62  Ind.  145  ;  Buchanan 
V.  Lecy  69  Ind.  117;  Ludlow  v.  Ludlow,  109  Ind.  199. 

The  third  error  assigned  by  appellant,  therefore,  presents 
no  question  here  in  relation  to  the  sufficiency  of  the  cause  of 
action,  stated  in  either  paragraph  of  appellee's  complaint. 

2.    The  second  error  assigned  by  appellant  challenges  the 
sufficiency  of  appellee's  complaint,  as  an  entirety,  for  the 
first  time  in  this  court.     If  the  appellee,  in  any  one  para- 
graph of  his  complaint  herein,  has  stated  facts  sufficient  to  con- 
stitute a  cause  of  action,  appellant's  second  error  would  not 
be  well  assigned  or  available  to  it  for  any  purpose,  even  if 
the  other  paragraphs  were  wholly  insufficient.     If,  however, 
appellee  has  not  stated  a  cause  of  action  against  the  appel- 
lant, in  any  paragraph  of  his  complaint  herein,  the  second 
error  would  be  well  assigned,  and  would  entitle  appellant  to 
the  reversal  of  the  judgment.     Buchanan  v.  Lee,  supra.     It 
is  virtually  conceded  by  appellee's  counsel,  as  we  understand 
his  argument,  that  the  verdict  of  the  jury  is  and  must  be 
rested  upon  the  second  paragraph  of  the  complaint  herein. 
In  this  second  paragraph,  appellee  alleged  that  on  the  —  day 
of  September,  1881,  at  Putnam  county,  Indiana,  and  at  a 
point  on  the  line  of  appellant's  railroad  where  appellee  might 
la\vfully  be,  to  wit,  at  the  platform  of  the  depot  of  the  In- 
dianapolis and  St.  Louis  Railroad,  at  a  point  near  where  the 
last  named  railroad  crossed  appellant's  track,  and  at  a  point 
on  such  platform  where  the  public  were  in  the  habit  of  pass- 
ing back  and  forth  in  going  to  and  from  the  depots  of  said 
railroads,  the  appellant,  by  its  agents,  servants  and  employees, 
"carelessly,  negligently,  wantonly  and   wilfully"  ran,  and 
caused  to  be  run,  a  certain  locomotive  engine,  owned  by  ap- 
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pellant,  and  operated  by  its  agents,  servants  and  employees, 
on  the  line  of  its  road,  on,  against  and  over  the  appellee, 
then  and  there  and  thereby  greatly  bruising  and  injuring  him, 
whereby  his  right  leg  was  so  badly  crushed  as  to  render  its 
amputation  necessary,  and  whereby  three  of  the  toes  on  his 
left  foot  were  cut  entirely  off,  thereby  permanently  crippling 
and  forever  disabling  appellee,  and  rendering  him  unable  to  • 
follow  his  usual  avocation,  and  causing  him  great  mental  and 
physical  pain  and  suffering,  whereby  he  was  greatly  damaged, 
to  wit,  in  the  sum  of  $5,000.     Wherefore,  etc. 

It  will  be  observed  that,  in  this  paragraph  of  his  com- 
plaint, appellee  has  not  averred  that  the  injuries,  of  which  he 
complains,  were  received  by  him  without  any  contributory 
fault  or  negligence  on  his  part.  In  the  absence  of  this  aver- 
ment, the  question  arises,  and  this  is  the  cdntrolling  question 
in  the  case,  under  the  error  we  are  now  considering,  Do  the 
facts  stated  by  appellee,  in  the  second  paragraph  of  his  com- 
plaint, the  substance  of  which  we  have  given,  show  that  he 
was  purposely  and  intentionally  injured  by  appellant's  agents, 
servants  or  employees,  as  stated  therein,  with  the  design  on 
their  part  to  produce  such  injuries?  Or  were  his  injuries  as 
stated  in  such  paragraph  the  natural  and  probable  conse- 
quences of  the  injurious  acts  of  appellant's  agents,  servants 
or  employees,  whereof  appellee  complained  in  such  second 
paragraph?  We  are  of  opinion,  that  each  of  these  two  ques- 
tions must  be  answered  in  the  negative. 

The  paragraph  of  complaint  we  are  now  considering  can 
•not  be  distinguished  in  principle  from  the  second  paragraph 
of  complaint  in  the  well  considered  case  of  Belt  R,  iZ.,  etCy 
Co.  v.  ifann,  107  Ind.  89.  In  the  case  cited,  the  substance 
of  the  second  paragraph  of  complaint  is  given  in  the  opinion 
of  the  court;  and  it  will  be  readily  seen  therefrom,  that  the 
paragraph  of  complaint  in  the  case  in  hand,  in  so  far  as  the 
appellee  has  attempted  to  charge  that  he  was  purposely  and 
intentionally  injured  by  the  appellant  herein,  can  not  be  dis- 
tinguished in  any  material  particular  from  the  paragraph  of 
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complaint  set  out  in  that  case.  It  was  there  held  that  a  party- 
can  not  recover  damages  for  a  personal  injury,  to  which  his 
own  negligence  may  have  contributed,  unless  it  appear  that 
the  injurious  acts  were  purposely  and  intentionally  committed, 
with  the  design  to  produce  injury,  or  that  such  acts  were 
committed  under  such  circumstances  as  that  the  natural  and 
probable  consequences  thereof  would  be  to  produce  injury  ta 
others. 

In  the  recent  case  of  Louiaville^etCy  R.  W.  Co.  v.  Bryan,  107 
Ind.  51,  it  was  alleged  in  the  paragraph  of  complaint  there 
considered,  that  the  injury  complained  of  "was  caused  by  the 
reckless,  negligent  and  wilful  conduct  of  the  employees  and 
servants  of  the  defendant,  in  the  management  of  its  locomo- 
tive/' etc.;  and  it  was  not  averred  therein,  that  such  injury 
was  so  caused  without  any  contributory  fault  or  negligence  on 
the  part  of  the  plaintiff.  It  was  held  that  the  paragraph  did 
not  charge  the  defendant  with  the  commission  of  a  wilful 
injury,  and  was  bad  on  the  demurrer  thereto,  because  it  did 
not  allege  that  the  plaintiff  was  free  from  contributory  neg- 
ligence. The  court  there  said :  "  In  such  a  case,  it  is  incum- 
bent on  the  plaintiff  to  aver  and  prove  that  the  injury  was 
intentional,  or  that  the  act  or  omission  which  produced  it 
was  wilful  and  of  such  a  character  as  that  the  injury  which 
followed  must  reasonably  have  been  anticipated  as  the  nat- 
ural and  probable  consequence  of  the  act.  Where  one  per- 
son negligently  comes  into  a  situation  of  peril,  before  another 
can  be  held  liable  for  an  injury  to  him,  it  must  appear  that 
the  latter  had  knowledge  of  his  situation  in  time  to  have 
prevented  the  injury.  Or  it  must  appear  that  the  injurious 
act  or  omission  was  by  design,  and  was  such— considering 
time  and  place — as  that  its  nature  and  probable  consequence 
would  be  to  produce  serious  hurt  to  some  one.  To  consti- 
tute a  wilful  injury,  the  act  which  produced  it  must  have 
been  intentional,  or  must  have  been  done  under  such  cir- 
cumstances as  evinced  a  reckless  disregard  for  the  safety  of 
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others,  and  a  willingness  to  inflict  the  injury  complained  of. 
It  involves  conduct  which  is  quasi  criminal." 

Applying  the  doctrine  of  these  cases  to  the  second  para- 
graph of  appellee's  complaint,  in  the  case  under  considera- 
tion, we  have  no  diflficulty  in  reaching  the  conclusion  that 
the  facts  stated  in  such  second  paragraph  are  not  sufficient  to 
constitute  a  cause  of  action.  We  have  given  the  substance 
of  this  second  paragraph,  almost  in  the  language  of  the 
pleader,  and  it  is  manifest  therefrom,  as  it  seems  to  us,  that 
the  appellee  has  therein  charged  appellant's  "  agents,  servants 
and  employees,"  with  negligence,  and  nothing  more  than 
negligence,  in  running  its  locomotive  on,  against  and  over 
him,  "on  the  line  of  its  road;"  and  that  he  has  failed  to 
aver  therein  that,  at  the  time  he  was  so  injured,  he  was  free 
from  contributory  fault  or  negligence.  Certainly,  appellee 
did  not  allege  in  such  second  paragraph  of  his  complaint, 
that  the  acts  of  appellant's  "  agents,  servants  and  employees," 
which  produced  the  injuries  whereof  he  complained,  were  in- 
tentional, or  that  they  were  done  under  such  circumstance's 
as  evinced  a  reckless  disregard  for  the  safety  of  others,  and 
a  willingness  to  inflict  such  injuries.  It  follows,  therefore, 
that  appellee  has  not  stated  facts  sufficient,  in  the  second 
paragraph  of  his  complaint,  to  constitute  a  cause  of  action. 

Without  considering  now  whether  the  first,  third  or  fourth 
paragraphs  of  complaint,  or  either  of  them,  stated  facts  suffi- 
cient to  withstand  a  demurrer  thereto,  it  will  suffice  for  us 
to  say  that  the  first  paragraph  thereof,  at  least,  when  chal- 
lenged for  the  first  time  by  the  second  error  assigned  by  ap- 
pellant, stated  sufficient  facts  to  constitute  a  cause  of  action. 
In  this  first  paragraph,  appellee  alleged  that  at  or  near  the 
city  of  Greencastle,  on  or  about  September  4th,  1881,  the 
appellant  "carelessly,  negligently  and  recklessly,"  by  its 
employees,  agents  and  servants,  caused  one  of  its  locomotives 
to  be  carelessly  and  negligently  run  against,  on  and  over  ap- 
pellee's feet  and  legs,  whereby  they  were  so  badly  crushed 
and  injured  as  to  render  it  necessary  to  amputate  one  of  his 
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legs,  and  four  of  the  toes  on  his  other  foot,  whereby  he 
was  otherwise  greatly  damaged,  etc. ;  and  appellee  averred 
that,  when  he  was  so  struck  and  injured,  he  was  lawfully  at 
the  place  where  he  received  such  injury,  and  that  he  was  sa 
struck  and  injured  by  appellant  without  any  fault  or  negli- 
gence on  his  part.     Wherefore,  etc. 

Whatever  else  might  be  said  of  this  first  paragraph  of  com- 
plaint, it  is  very  certain,  we  think,  that,  after  trial  and  ver- 
dict, and  when  questioned  for  the  first  time,  on  appeal,  by  an 
assignment  of  error  in  this  court,  it  must  be  held  that  such 
paragraph  stated  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. This  being  so,  as  it  surely  is,  appellant's  second  error, 
as  we  have  seen,  is  not  well  assigned,  and  would  not  be  avail- 
able to  it  for  any  purpose,  even  though  all  the  paragraphs  of 
appellee's  complaint,  except  the  first,  were  wholly  insufficient* 
Buchanan  v.  Lee,  supra;  Smith  v.  Freeman^  71  Ind.  85; 
Ludlow  V.  LudloiVy  supra, 

1.  This  brings  us  to  the  consideration  of  the  first  alleged 
error,  namely,  the  overruling  of  appellant's  motion  for  a  new 
trial.  In  this  motion  a  number  of  causes  were  assigned  for 
such  new  trial,  but,  in  the  view  we  are  constrained  to  take  of 
this  action,  we  need  only  consider  two  of  these  causes,  namely, 
(1)  that  the  verdict  of  the  jury  was  not  sustained  by  suffi- 
cient evidence,  and  (2)  that  such  verdict  was  contrary  to  law. 

As  we  have  already  said,  the  verdict  of  the  jury  in  appel- 
lee's favor,  and  against  the  appellant  herein,  is  and  must  be 
rested  solely  upon  the  second  paragraph  of  appellee's  com- 
plaint ;  and  this  much  is  virtually  conceded  by  his  counsel,  as 
we  understand  his  brief  of  this  cause.  In  the  second  paragraph 
of  such  complaint,  it  was  the  manifest  intention  of  the  pleader 
to  charge  that  the  appellant,  by  its  "  agents,  servants  and 
employees,"  jvirposely  and  intentionally  ran  its  locomotive, 
on  the  line  of  its  road,  on,  against  and  over  the  appellee,  etc. 
That  this  was  the  theory  of  the  second  paragraph  of  the  com- 
plaint, we  think,  is  abundantly  shown  by  the  omission  of  the 
pleader  to  allege  therein  that  appellee  was  run  against  and 
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injured  by  appellant,  "  without  any  contributory  fault  or  neg- 
ligence on  his  part."  While,  however,  this  was  undoubtedly 
the  theory  upon  which  the  second  paragraph  of  complaint 
was  drawn  and  prepared,  yet,  as  we  have  already  held,  the 
facts  averred  by  appellee  in  such  paragraph  were  not  suffi- 
cient to  charge  that  the  acts  of  appellant's  "  agents,  servants 
and  employees,'^  which  produced  the  injuries  whereof  appel- 
lee complained,  were  purposely  and  intentionally  done,  or 
were  done  under  such  circumstances  as  evinced  a  reckless 
disregard  for  the  safety  of  others,  and  a  willingness  to  inflict 
such  injuries.  We  must  go  further,  and  hold,  that  while  ap- 
pellee's case,  as  stated  in  the  second  paragraph  of  his  com- 
plaint, was  clearly  bad  as  a  matter  of  pleading,  yet  his  case 
as  made  by  the  evidence  apj)eariug  in  the  record  was,  if  pos- 
sible, even  worse.  There  is  no  evidence  whatever  in  the  rec- 
ord now  before  us,  which  proves,  or  tends  to  prove,  that 
appellant,  by  its  agents,  servants  or  employees,  wilfully,  pur-  - 
posely  or  intentionally,  run  its  locomotive  on,  against  or  over 
the  appellee ;  while  it  is  abundantly  shown  by  the  evidence, 
that  the  injuries  whereof  appellee  complained  were  caused  or 
occasioned,  if  not  wholly  procured,  by  his  own  contributory 
fault  or  negligence.  Louisville,  etc.,  E.  W.  Co,  v.  Bryan,  su-- 
p*a ;  Belt  B.  JR.,  etc.,  Co.  v.  Mann,  supra. 

We  are  of  opinion  that  the  verdict  of  the  jury  ^herein  was 
not  sustained  by  sufficient  evidence,  and  that  it  was  contrary 
to  Iftw,  and  that,  for  these  causes,  the  court  below  clearly 
erred  in  overruling  appellant's  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings  iiot  inconsistent  with  this 
opinion. 

FUed  April  19th,  1887. 
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No.  13,489. 

Rauck  v.  The  State. 

Criminal  Law. — AemuU  and  Batlei-y  With  JjUent  to  Murder. — Tratpaas. — 
Prior  Difficulty, — Evidence,— In  a  prosecution  for  assault  and  battery 
Trith  intent  to  murder,  it  appeared  that  the  defendant,  his  brother  and 
other  heirs  were  the  owners,  by  inheritance,  of  land  which  remained 
undivided ;  that  the  brother  claimed  the  right,  which  .the  defendant 
denied,  to  take  corn  from  a  certain  field  ;  that  the  defendant,  seeing  his 
brother  enter  the  field  at  the  time  of  the  difficulty,  procured  a  shot-gun 
and  fired  in  the  direction  of  shaking  corn-stalks,  thereby  wounding  his 
brother.  There  was  no  eyidence  of  an  attack,  or  of  a  contemplated 
attack,  upon  the  defendant,  but  the  prior  burning  of  a  house  on  the 
land,  and  the  brother's  alleged  connection  with  that  offence,  had  been  a 
source  of  trouble  between  them. 

Heldf  that  the  alleged  trespass  was  not  of  a  character  justifying  the  use 
of  deadly  weapons  in  repelling  it. 

Hddf  also,  that  evidence  of  communications  to  the  defendant  as  to  the 
burning  of  the  house  and  his  brother's  connection  with  it,  and  that  it 
was  such  knowledge  that  influenced  him  to  act  as  he  did,  was  not  com- 
petent. 

Same. — Threats, —  Use  of  Deadly  Weapon, — Mere  threats  will  not  justify 
the  use  of  a  deadly  weapon,  unless  some  overt  act,  looking  toward  car- 
rying such  threats  into  execution,  has  been  committed. 

Same. — Intent. — Self-DefeTice, — Testimony  of  the  defendant,  that  he  shot 
merely  to  scare  the  trespasser  out  of  his  field,  without  intending  to  kill 
him,  is  inconsistent  with  any  theory  of  self-defence. 

Same. — InstructioTis. — Omission  of  Material  Matter. — Reversal  of  Judgment. — 
It  is  only  where  a  proper  and  material  instruction  covering  some  omit- 
ted matter  of  law  has  been  requested  and  refused,  that  a  judgment  will 
be  reversed  for  a  failure  to  instruct  as  to  such  omitted  matters.     • 

Same. — Instructions  Considered  With  Reference  to  Each  Oi/ter.— When  several 
instructions  are  given,  each  is  considered  a  part  of  a  series,  and  ought, 
when  necessary  to  its  proper  understanding,  to  be  construed  with  refer- 
ence to  the  matters  embraced  in  the  others. 

Same. — Instruction  as  to  What  Shall  Guide  Jury. — Conscience  and  Judgment— 
Where  one  instruction  informs  the  jury  that  in  determining  upon  their 
verdict  they  are  to  be  governed  by  the  evidence,  and  another  that  they 
are  to  be  guided  solely  by  their  consciences  and  judgments,  the  two  will 
be  construed  together  as  charging  that  the  jury  are  to  be  guided  by 
their  consciences  and  judgments,  as  enlightened  by  the  evidence. 


From  the  Fayette  Circuit  Court. 
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JB,  Conner  and  IL  L.  Frosty  for  appellant. 
L.  T.  MicheneTy  Attorney  General,  and  X  H.  CHUett,  for 
the  State. 

NiBLACK,  J. — The  appellant,  Jefferson  Rauck,  was  in- 
dieted  for  an  assault  and  battery  with  intent  to  murder  his 
brother,  George  W.  Rauck. 

There  was  a  verdict  finding  the  appellant  guilty  of  an  as- 
sault and  Ibattery  only,  and  assessing  a  fine  against  him  of 
four  hundred  dollars,  and  a  judgment  against  him  on  the 
verdict. 

Questions  were  reserved  upon  the  evidence,  and  upon  in- 
structions given,  as  well  as  upon  instructions  refused,  by  the 
circuit  court. 

It  was  made  to  appear  at  the  trial  that  the  father  of  the 
appellant  had  died  in  1883,  leaving  to  the  latter  and  his 
brothers  and  sisters^  including  the  said  George  W.  Rauck,  a 
large  amount  of  farming  land  which  remained  undivided; 
that  a  field,  situate  near  the  old  family  homestead,  constituted 
a  part  of  the  land  which  had  so  descended  to  the  appellant 
and  his  brothers  and  sisters;  that,  in  the  fall  of  1884,  the 
appellant  assumed  to  take  possession  of  that  field  and  did 
some  work  upon  it;  that,  in  the  spring  of  1885,  the  appel- 
lant again  commenced  work  in  the  field  in  question,  with  a 
view  to  planting  it  in  corn ;  that  in  the  meantime  George  W. 
Rauck  rented  the  same  field  to  another  person  as  his  tenant, 
and  this  tenant  commenced  about  the  same  time  to  plow  in 
the  field ;  that  this  resulted  in  an  arrangement  between  the 
appellant  and  the  tenant,  by  which  they  cultivated  the  field 
in  corn  together  that  year ;  that  after  the  crop  had  somewhat 
matured,  the  appellant  and  the  tenant  agreed  upon  a  terri- 
torial division  of  the  growing  corn  as  between  themselves ; 
that  early  in  the  ensuing  fall  George  W.  Rauck,  claiming  to 
have  an  interest  in  the  crop,  pulled  corn,  on  several  occa- 
sions, from  the  stalks  standing  on  that  part  of  the  field  which 
Vol.  110.— 25 
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had  been  assigned  to  the  appellant,  on  division  with  the 
tenant,  and  carried  it  away  in  sacks  to  feed  some  live-stock 
he  had  in  the  neighborhood ;  that  this  exasperated  the  ap- 
pellant very  much  and  induced  him  to  make  threats  against, 
and  to  be  on  the  lookout  for,  his  said  brother  George  ;  that 
afterwards,  on  the  evening  of  the  28th  day  of  September, 
1885,  the  said  George  W.  Rauck  drove  up  to  the  field  in  a 
wagon,  and  stopping  at  the  fence  at  a  point  opposite  where 
he  had  formerly  pulled  off  corn,  went  into  the  field  with  two 
sacks  for  the  purpose  of  getting  corn  for  his  own  use  as  he 
had  done  before ;  that  the  appellant  was  at  the  time,  with 
others,  near  the  barn  at  the  old  homestead,  which  was  not 
far  from  the  field ;  that,  on  hearing  that  his  brother  George 
was  in  the  field,  the  appellant  got  a  double-barrelled  shot- 
gun, loaded  with  powder  and  small  shot,  from  a  building 
near  by,  and  firing  one  barrel  in  the  air  with  the  avowed 
purpose  of  frightening  the  said  George  away,  proceeded  to 
the  field  with  the  gun ;  that  on  entering  the  field,  and  being 
guided  by  some  moving,  or  shaking,  corn-stalks,  he  fired  the 
other  barrel  of  the  gun  in  the  direction  of  the  place  at  which 
he  supposed  the  said  George  to  be,  inflicting  several  painful 
wounds  on  the  latter's  body. 

It  was  further  made  to  appear,  that  early  in  the  year  1884  a 
house  and  a  barn  on  the  lands  which  descended  as  above  to  the 
appellant  and  his  brothers  and  sisters,  were  destroyed  by  fire, 
and  that  the  appellant,  assuming  to  act  on  information  com- 
municated to  him,  had  accused  his  said  brother  George  of 
having  set  those  buildings  on  fire,  and  that  this  accusation 
had  become  a  source  of  trouble  between  them. 

One  of  the  appellant's  sisters  was  called  as  a  witness,  and 
the  former  proposed  to  prove  by  her  that  she  saw  her  brother 
George  in  the  act  of  setting  fire  to  the  house  at  the  time  it 
was  burned,  and  that  she  communicated  this  fact  to  the  ap- 
pellant soon  afterwards,  and  some  time  before  the  28th  day 
of  September,  1885,  with  a  view  to  subsequently  showing 
that  it  was  the  information  thus  communicated  which  influ- 
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>eDced  the  appellant  to  shoot  the  said  George  at  the  time  and 
in  the  manner  in  which  he  did,  but  the  court  excluded  the 
proffered  evidence.  It  was  also  proposed  to  be  proven  by  the 
appellant,  that  it  was  communications  made  to  him  as  to  the 
manner  in  which  the  house  and  barn  were  burned,  and  his 
belief  in  the  said  George^s  guilty  connection  with  such  burn- 
ing, which  influenced  him  to  resort  to  the  means  he  did  to 
drive  the  said  George  out  of  the  cornfield,  but  the  evidence 
thus  proposed  was  also  excluded. 

It  is  claimed  that  the  appellant  had  the  right  to  take  the 
alleged  inculpatory  communications  into  consideration  in  his 
future  relations  with  the  said  George,  and,  in  consequence,  to 
be  more  on  his  guard,  and  better  prepared,  in  case  of  trouble 
between  them;  and  the  cases  oi Dukes  v.  Staie^  11  Ind.  557, 
Duncan  v.  /Stofe,  84  Ind.  204,  and  Boyle  v.  State,  97  Ind.  322, 
are  relied  upon  as  sustaining  the  doctrine  contended  for.  But 
it  must  be  borne  in  mind  that  the  element  of  self-defence  did 
not  enter  into  this  case  at  the  trial  as  it  did  in  the  cases  cited. 
There  was  no  evidence  tending,  even  in  the  slightest  degree, 
to  show  either  an  attack,  or  contemplated  attack,  on  the  ap- 
pellant. Nor  was  the  alleged  trespass  of  a  character  which 
justified  the  use  of  a  deadly  weapon  in  repelling  it.  1  Bishop 
drim.  Law,  sections  840,  849,  875. 

It  is  as  much  murder  to  kill  the  most  desperate  man,  with- 
out cause,  as  it  is  the  most  inoffensive  person.  Kunkle  v. 
State,  32  Ind.  220;  Whart.  Crim.  Ev.,  section  69.  The  court, 
consequently,  did  not  err  in  excluding  the  proposed  evidence. 

It  was  further  offered  to  be  proven  by  the  appellant,  while 
on  the  stand  as  a  witness,  that  a  great  number  of  trespasses 
had  been  committed  on  his  property,  and  that  he  was  in- 
formed and  believed  that  it  was  his  brother  George  who  was 
committing  these  trespasses,  and  that  the  said  George  had 
said  that  he  would  resist  the  appellant  if  he  ever  attempted 
to  prevent  the  former  from  taking  corn  out  of  the  field ;  that 
the  appellant  believed  from  what  he  had  heard  that  the  said 
George  had  come  armed  with  a  deadly  weapon  to  injure  him, 
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and  that  it  was  this  state  of  facts  which  influenced  him  to 
shoot  the  said  George  as  he  did,  but  the  court  likewise  re- 
fused to  permit  this  offered  evidence  to  be  introduced. 

Mere  threats  will  not  justify  the  use  of  a  deadly  weapon, 
unless  some  overt  act,  looking  towards  carrying  such  threats 
into  execution,  has  been  committed.  1  Bishop,  aupray  sections 
843,  869,  872. 

For  this  additional  reason,  this  last  offered  evidence  was 
properly  held  to  be  inadmissible. 

The  appellant  was  permitted  to  state  that  his  object  in 
shooting  at  the  said  George  was  to  scare  him  out  of  the  corn- 
field,  and  that  he  did  not  intend  to  kill  him  when  he  shot  at 
him.  That  was  suflBciently  explicit  both  as  to  the  motive 
which  induced  the  shooting,  and  the  intention  with  which  it 
was  done,  and  was  inconsistent  with  any  theory  of  self- 
defence. 

The  ninth  instruction  given  by  the  court  contained  the 
statutory  definition  of  murder  in  the  first  degree. 

The  eleventh  instruction  enumerated  the  charges  contained 
in  the  indictment,  and  informed  the  jury  that  if  the  matters 
so  enumerated  were  proven  beyond  a  reasonable  doubt,  they 
ought  to  find  the  appellant  guilty  as  charged. 

The  twelfth  instruction  gave  the  jury  to  understand  that, 
if  they  were  satisfied  from  the  evidence  that  the  appellant 
had  committed  an  assault  and  battery  as  charged,  but  had  a 
reasonable  doubt  as  to  his  intention  thereby  to  kill  the  pros- 
ecuting witness,  they  should  find  the  appellant  guilty  of  the 
assault  and  battery  only. 

The  nineteenth  instruction  was  as  follows:  "In  case  you 
find  the  defendant  guilty,  you  are  vested  with  the  sole  and 
exclusive  power  of  prescribing  the  punishment.  In  deter- 
mining what  the  punishment  shall  be,  you  should  be  guided 
solely  by  your  consciences  and  judgment,  not  yielding  on 
the  one  hand  to  sympathy  or  sentimentality,  nor  on  the  other 
to  passion  or  prejudice.  Consult  only  your  consciences,  and 
however  stern  and  grave  the  conclusion  of  the  judgment,  or 
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to  whatever  result  it  may  lead,  let  your  verdict  be  its  fruit 
or  true  expression." 

The  court,  in  its  ninth  and  twelfth  instructions,  inciden- 
tally told  the  jury  what  constituted  an  assault  and  battery, 
but  it  did  not,  in  any  way,  instruct  them  either  as  to  the 
.  nature  or  extent  of  the  punishment  which  might  be  inflicted 
for  that  offence  only,  and  for  that  reason  it  is  insisted  that 
the  court  Materially  erred,  inasmuch  as  the  nisi  prius  courts 
are  required  to  instruct  the  jury  in  every  case  as  to  all  mat- 
ters of  law  which  are  necessary  for  their  information  in 
rendering  a  verdict.  R.  S.  1881,  sec.  1823.  But  it  is  a  well 
recognized  rule  of  practice,  that  where  the  instructions  given 
in  a  cause  are  found  to  be  correct  as  far  as  they  have  gone, 
the  judgment  will  not  be  reversed  because  all  the  matters 
of  law  involved  in  the  controversy  were  not  covered  by  the 
instructions  which  were  given. 

It  is  only  where  a  proper  and  material  instruction  cover- 
ing some  omitted  matter  of  law  has  been  requested  and 
refused,  that  the  judgment  yrill  be  reversed  for  a  failure  to 
instruct  as  to  such  omitted  matter.  Rollins  v.  State,  62  Ind. 
46 ;  Adams  v.  State,  65  Ind.  565 ;  Powers  v.  State,  87  Ind. 
144 ;  Ireland  v.  Emmersony  93  Ind.  1 ;  Fitzgerald  v.  Goff,  99 
Ind.  28 ;  Louisville,  etc,  R,  W.  Co.  v.  Grantham,  104  Ind. 
353 ;  Louisville,  etc,  R.  W.  Go.  v.  Jones,  108  Ind.  551 ;  Cline 
V.  Lindsey,  ante,  p.  337. 

The  jury  in  this  case  did  not  exceed  the  limit  of  their 
power  m  prescribing  the  punishment  for  the  offence  of  which 
they  found  the  appellant  guilty,  and  hence  the  presumption 
is  that  they  were,  in  some  way,  properly  informed  as  to  the 
nature  and  extent  of  their  power  in  that  respect.  R.  S.  1881, 
section  1911. 

It  is  further  insisted  that  the  court  erred  in  giving  the 
nineteenth  instruction,  set  out  as  above,  in  so  far  as  it  told 
the  jury  that  in  determining  what  the  punishment  should  be 
they  should  be  guided  solely  by  their  consciences  and  judg- 
ments. 
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When  several  instructions  are  given,  each  is  Considered  a 
part  of  a  series,  and  each  ought,  when  necessary  to  its  proper 
understatiding,  to  be  construed  with  reference  to  the  matters 
embraced  in  the  others.  Town  of  Rushville  v.  AdaniSy  107 
Ind.  475 ;   Western  Union  Tel.  Co.  v.  Buakirky  107  Ind.  549. 

In  this  case  the  court  had  already,  by  its  seventeenth  in- 
struction, told  the  jury,  in  substance,  that  in  coming  to  a 
conclusion  as  to  their  verdict  they  were  to  be  governed  by 
the  evidence,  and  not  by  any  fact  known  to  a  juror  outside 
of  the  evidence.  Construing  the  seventeenth  and  nineteenth 
instructions  together,  the  jury  were,  in  effect,  informed  that 
in  determining  the  punishment  to  be  inflicted  they  were  to 
be  guided  solely  by  their  consciences  and  judgments,  as  en- 
lightened by  the  evidence,  and,  as  thus  construed,  the  appel- 
lant has  no  cause  of  complaint. 

Other  instructions  were  fl/iven,  and  still  others  were  re- 
fiised,  on  the  subject  of  the  /force  which  a  party  may  use  in 
defence  of  his  property  and  in  resisting  a  mere  or  supposed 
trespass  upon  it,  but  there  was  nothing  in  any  action  of  the 
court,  whether  in  giving  or  refusing  instructions  on  that  sub- 
ject, inconsistent  with  the  general  principles  herein  above 
announced. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  19, 1887. 
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}Jg  ^wl  Hunsinger  et  al.  v.  Hopeb. 

110    sod 
f  169     60i|  FrauduIiENT  CONVEYANCE.— Ocditof. — Cauw  of  Actitm  for  Seduction. — One 

who  has  a  cause  of  action  for  the  seduction  of  his  wife  is,  in  legal  con- 
templation, a  creditor  of  the  wrong-doer. 
Same.  —  Evidence,  —  Declarations  of  Grantee,  —  Knowledge  of  Claim  Against 
Grantor, — In  a  suit  to  set  aside  a  conveyance  as  fraudulent  and  to  sub- 
ject the  land  to  sale  under  a  judgment  obtained  by  the  plaintiff  against 
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the  grantor  for  the  seduction  of  his  wife,  it  is  competent  to  prove 
declarations  of  the  grantee,  prior  to  the  conyeyance,  tending  to  show 
knowledge  on  his  part  of  the  claim  against  his  grantor. 

Same.— -2Vandcrip<  of  JudgmenL — Defeeiive  CertifiecUe,—ObJeeiwns, — I^ractioe. 
—In  such  case,  a  transcript  of  the.  judgment  is  admissible  to  establish 
the  claim  of  the  plaintiff  against  the  grantor,  and  objections  to  the 
form  of  the  clerk's  certificate  thereto  can  not  be  made  for  the  first  time 
on  appeal. 

Sake.— /Sbo^  of  Inquiry, — In  a  suit  to  set  aside  a  fraudulent  conveyance, 
the  plaintiff  is  not  confined  to  evidence  of  the  one  transaction,  but  has 
a  right  to  give  evidence  of  the  general  course  of  business  between  the 
grantor  and  grantee,  as  well  as  of  distinct  transactions. 

Saice. — Oongpiraey, — Dcc&tra<io7w.— Statements  of  the  persons  by  whom  a 
fraudulent  conveyance  is  executed,  are  admissible  against  themselves, 
and  also  against  the  grantee  whenever  it  appears,  either  by  direct  or 
circumstantial  evidence,  that  the  grantor  and  grantee  were  acting  in 
concert. 

Sams. — Quesliona  for  TVial  Court, — Supreme  Court, — Pmelioe, — Whether  a 
conspiracy  exists,  and,  if  so,  its  scope  and  purpose,  are  questions  for  the 
trial  court ;  and  where  there  is  any  evidence  at  all  supporting  the  deci- 
sion of  that  court  on  such  questions^  it  will  be  sustained  on  appeal. 

Same. — Notice  cf  Fraudulent  Purpose, — Subsequent  Payment  of  Purchase- Money, 
— Bvna  Fide  Purehojser, — A  gr/intee,  who  pays  the  purchase-money  after 
notice  of  the  fraudulent  purpose  of  his  grantor,  is  not  entitled  to  pro- 
tection as  a  bona  fide  purchaser. 

Deposition.— iSicA  Witness,— Pretvmptions, — Where  it  is  stated  in  the  depo- 
sition of  a  witness  that  he  is  ill  and  unable  to  appear  in  court,  the 
deposition  is  admissible,  as  the  presumption  is  that  the  illness  continued ; 
furthermore,  if,  on  appeal,  the  record  shows  that  a  physician's  certifi- 
cate, which  is  not  set  out,  was  also  read  to  the  court,  it  will  be  pre- 
sumed that  it  sustained  the  ruling  admitting  the  deposition. 

Examination  op  Witness. — Leading  Questions, — Dieeretion,—Rever9al  cf 
Judgment, — It  is  only  where  there  is  a  very  clear  and  prejudicial  abuse 
of  discretion  in  permitting  leading  questions  to  be  asked,  that  a  judg- 
ment will  be  reversed  on  that  ground. 

Same. — Cross-Ezamination. — Questions  on  cross-examination  must  be  lim- 
ited to  the  subject  covered  or  entered  upon  in  the  examination  in  chief. 

From  the  Fayette  Circuit  Court. 

B.  F.  CHaypool,  J".  H.  Claypool  and  8.  8.  Harrell^  for  appel- 
lants. 

R,  Gminer,  H.  L.  Frosty  D.  W.  McKee,  E.  G'Hair  and  /. 
F.  McKeCy  for  appellee. 


] 
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Elliott,  C.  J. — The  appellee  brought  this  suit  to  set  aside 
a  conveyance  executed  by  John  A.  Hunsinger  to  Peter  Hun- 
singer, alleging  in  his  complaint  that  it  was  executed  to 
defraud  the  creditors  of  the  grantor. 

The  claim  of  the  appellee  to  subject  the  land  to  sale  on 
execution  was  based  on  a  judgment  obtained  against  John  A. 
Hunsinger  for  the  seduction  of  the  appellee's  wife,  and  on 
the  trial  the  court  permitted  the  appellee  to  prove  a  conver- 
sation with  Peter  Hunsinger,  in  which  he  spoke  of  the  inti- 
macy between  John  A.  Hunsinger  and  the  appellee's  wife, 
and  of  the  probability  that  it  would  cause  great  loss  to  John 
A.  Hunsinger. 

There  was  no  error  in  admitting  this  evidence.  It  tended 
to  show  that  the  grantee  had  knowledge  that  there  was  an 
existing  claim  against  his  grantor,  and  it  was,  at  least,  some 
evidence  tending  to  impeach  his  good  faith.  It  tended  to 
prove  that  the  appellee  had  a  claim  against  the  grantor  prior 
to  the  execution  of  the  conveyance,  and  that  the  holder  of 
the  claim  was  a  creditor,  for  one  who  has  a  cause  of  action 
for  the  seduction  of  his  wife  is,  in  legal  contemplation,  a 
creditor  of  the  wrong-doer.  One  having  a  legal  right  to 
damages  capable  of  enforcement  is  a  creditor.  Bishop  v. 
Redmondy  83  Ind.  157;  Shean  v.  Shay,  42  Ind.  375  (13  Am. 
R.  366) ;  Rogers  v.  Evans,  3  Ind.  574 ;  Wright  v.  Brandis, 
1  Ind.  336;  Smith  v.  Culbertson,  9  Rich.  106;  Damon  v» 
Bryant,  19  Mass.  411. 

It  is  always  competent  to  prove  the  grantee's  knowledge 
of  the  grantor's  indebtedness,  in  suits  to  set  aside  fraudulent 
conveyances. 

There  was  no  error  in  admitting  in  evidence  the  transcript 
of  the  judgment  recovered  against  John  A.  Hunsinger.  The 
judgment  was  competent  for  the  purpose  of  establishing  the 
claim  of  the  appellee,  but,  of  course,  did  not  bind  the  appel- 
lant Peter  Hunsinger  further  than  it  established  the  fact 
that  the  appellee  was  a  creditor  of  his  grantor. 

No  objections  were  made  to  the  form  of  the  clerk's  certifi- 
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<»ie  of  the  transcript  on  the  trial,  and  it  is  too  late  to  make 
them  now. 

Several  of  the  questions  discussed  by  counsel  are  efiFectually 
disposed  of  by  the  general  statement,  that,  in  a  suit  to  set 
aside  a  fraudulent  conveyance,  the  plaintiff  is  not  confined  to 
evidence  of  the  one  transaction,  but  has  a  right  to  give  evi- 
dence of  the  general  course  of  business  between  the  grantor 
and  the  grantee,  as  well  as  of  distinct  transactions. 

The  statements  of  the  grantors,  by  whom  a  fraudulent  con- 
veyance is  executed,  are  admissible  against  themselves,  and 
<»n  not  be  excluded  from  the  jury  on  the  objection  of  the 
grantee,  although  they  may  not  bind  him.  In  this  instance, 
the  statements  of  the  grantors  were  competent  at  least  as 
against  themselves,  and  were  rightly  admitted.  The  decla- 
rations of  the  grantors  will,  however,  be  admissible  against 
the  grantee  wherever  it  appears,  either  by  direct  or  circum- 
stantial evidence,  that  they  and  the  grantee  were  acting  in 
concert.  Bishop  v.  Redmond^  supra;  Daniels  v.  McGinnis, 
97  Ind.  549 ;  Rield  v.  Evansville,  ete.,  Ass%  104  Ind.  70. 

The  question  as  to  whether  a  conspiracy  existed,  is  one 
peculiarly  for  the  trial  court,  and  where  there  is  any  evi- 
dence at  all  supporting  the  decision  of  that  court  upon  the 
question,  it  will  be  respected  by  this  court.  Huckstep  v. 
G" Hairy  8  Ind.  253;  Smith  v.  Freemany  71  Ind.  85;  Card  v. 
JState,  109  Ind.  415. 

In  this  instance,  there  was  evidence  tending  to  show  that 
all  of  the  defendants  to  the  suit  had  combined  to  pre- 
vent the  appellee  from  collecting  his  judgment,  and  that 
to  effect  this  purpose  conveyances  were  executed  and  attempts 
made  to  prevent  him  from  obtaining  the  testimony  of  mate- 
rial witnesses. 

The  trial  court  did  not  err  in  admitting  the  deposition  of 
John  F.  McKee.  The  witness  stated  in  his  deposition  that 
he  was  ill  and  unable  to  appear  in  court,  and  the  presump- 
tion is  that  the  illness  continued.  Aside  from  this  the  record 
shows  that  the  certificate  of  a  physician  was  read  to  the  court, 
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and  although  it  is  not  in  the  record,  we  must  presume  that  it 
sustains  the  ruling  of  the  court,  for  the  presumption,  in  the 
absence  of  countervailing  fiicts,  is  always  in  fevor  of  the  rul- 
ings of  the  trial  court. 

It  is  only  where  there  is  a  very  clear  and  prejudicial  abuse 
of  discretion  in  permitting  leading  questions  to  be  asked,  that 
a  judgment  will  be  reversed,  and  certainly  no  such  abuse  ap- 
pears here.  There  are,  indeed,  many  cases  holding  that  a 
judgnaent  will  not  in  any  event  be  reversed  on  the  ground 
that  leading  questions  were  permitted. 

It  is  the  settled  rule  in  this  court,  that  questions  on  cross- 
examination  must  be  limited  to  the  subject  covered  or  entered 
upon  in  the  examination  in  chief.  This  rule  disposes  of  the 
points  made  upon  the  refusal  of  the  trial  court  to  permit  the 
appellant  to  propound  several  questions  to  the  appellee. 

A  person  who  pays  the  purchase-money  after  notice  of  the 
fraudulent  purpose  of  his  grantor  is  not  entitled  to  protec- 
tion as  a  bona  fide  purchaser.  In  order  to  entitle  a  purchaser 
to  protection,  it  must  appear  that  he  bought  the  land  and 
paid  for  it  before  notice  of  the  fraud.  Rhodes  v.  Green,  36 
Ind.  7 ;  Anderson  v.  Hubble^  93  Ind.  570. 

In  this  case  there  is  evidence  fairly  tending  to  show  that 
the  grantee  had  notice  of  the  grantor's  fraudulent  purpose 
before  payment  of  the  purchase-money,  and  tending,  also,  to 
show  that  the  grantee,  at  the  time  he  accepted  the  convey- 
ance, assented  to  that  fraudulent  purpose. 

Judgment  affirmed. 

Filed  April  19,  1887. 
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No.  n,5»7. 

Fletcher  et  al.  v.  McGill.  \^  gg 

Sheriff's  Sal£. — Inadequaey  of  Price,^  Unfairneas.-— Surprise  or  Mutake, —  |l»  9Vt\ 

Fraud, — Bedemption. — Although  a  sheriff's  sale  will  not  be  set  aside  for  ilio  395 

mere  inadequacy  of  price,  yet,  if  the  inadequacy  be  so  gross  as  to  shock  '-^ 

the  conscience,  or  if,  in  addition  to  gross  inadequacy,  the  purchaser  has 
been  guilty  of  any  unfairness,  or  if  the  owner  of  the  property  has  for 
any  reason  been  misled  or  surprised,  the  sale  will  be  regarded  as  fraud- 
ulent and  the  party  injured  will  be  permitted  to  redeem. 

Same. — Premmptum  of  Fraud, — Purchaser  Must  Show  Good  Faith, — Where 
there  is  great  inadequacy  of  price,  only  slight  circumstances  of  unfair- 
ness in  the  person  benefited  by  the. sale  are  required  to  raise  the  pre- 
sumption of  fraud,  and  it  is  then  incumbent  on  him  to  repel  such  pre- 
sumption by  affirmatively  showing  that  he  acted  in  good  faith  and  took 
no  unfair  advantage. 

Same. —  Want  of  Actual  Knowledge  of  Sale. — Suit  to  Avoid  After  Year  for 
Redemption. — Where,  at  a  sheriff's  sale  had  without  the  actual  knowl- 
edge of  the  execution  defendant,  his  property,  consisting  of  separate 
parcels,  is  bid  in  at  a  grossly  inadequate  price  and  in  a  manner  indic- 
ative of  nnfairness,  and  ihe  circumstances  are  such  that  the  purchaser 
must  have  known  of  the  owner's  want  of  actual  knowledge  of  the  sale, 
such  purchaser  can  take  no  advantage  by  permitting  the  year  for- 
redemption  to  expire  without  putting  the  owner  on  his  guard  ;  and  the 
latter,  upon  obtaining  notice  of  the  sale  after  the  time  for  redemption, 
may,  if  he  proceed  promptly,  sue  to  avoid  it. 

Same. — Estoppel.  —  Ratification.  —  Corporation,  —  Stock  Certificate.  —  Right  to 
Withhold  Payment. — Where  property  is  sold  under  a  judgment  rendered 
on  a  promissory  note  given  for  the  purchase-price  of  corporation  stock, 
the  certificate  of  which  is  withheld  by  the  corporation  as  security  for 
the  payment  of  the  debt,  the  judgment  defendant,  by  demanding  and 
receiving  the  certificate  after  notice  of  the  sale,  does  not  thereby  affirm 
the  sale  and  estop  himself  to  question  its  validity,  unless  it  appears 
that  the  certificate  had  been  rightfully  retained  by  the  corporation,  and 
that  his  right  to  demand  its  delivery  to  him  depended  upon  his  first 
having  paid  the  debt. 

From  the  Marion  Superior  Court. 

F.  Rand  J  J.  M.  Winters,  J.  8.  Tarkington  and  J.  A.  Hoi- 
man,  for  appellants. 

/.  JE.  McDonald y  J,  M.  Butler y  A.  L.  Mason,  J,  M.  Oropsey 
and  C.  M.  Cooper,  for  appellee. 
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Mitchell,  J. — This  was  a  suit  by  McGill  against  Fletcher 
&  Churchman,  to  set  aside  a  sale  and  conveyance  of  real  es- 
tate made  to  the  latter  by  the  sheriff  of  Marion  county,  upon 
an  execution  against  the  property  of  the  former. 

Upon  request,  the  court  found  the  facts  specially,  and  stated 
conclusions  of  law  thereon.  As  there  are  no  other  questions 
except  such  as  relate  to  the  propriety  of  the  conclusions  of 
law  stated  by  the  court,  reference  to  the  pleadings  is  imma- 
terial. 

The  material  facts  found  by  the  court  were,  in  substance, 
as  follows  : 

On  the  8th  day  of  November,  1876,  McGill  was  the  owner 
in  fee  simple  of  an  undivided  one-fifth  part  of  certain  tracts 
and  parcels  of  real  estate  in  the  city  of  Indianapolis.  On 
that  date  the  Chamber  of  Commerce  of  Indianapolis  recov- 
ered a  judgment  against  him  in  the  Marion  Superior  Court 
for  six  hundred  and  fifty-five  dollars  an4  forty-two  cents.  The 
judgment  authorized  the  sale  of  property  without  relief  from 
valuation  or  appraisement  laws,  and  drew  interest  at  the  rate 
of  ten  per  cent,  per  annum. 

In  December,  1879,  the  general  counsel  or  attorney  of  the 
Chamber  of  Commerce,  without  other  authority  than  such  as 
may  be  implied  from  the  relation  which  he  sustained  to  the 
corporation,  ordered  an  alids  execution  upon  the  above  men- 
tioned judgment,  which  was  issued  accordingly  and  placed  in 
the  hands  of  the  sheriff  of  Marion  county. 

The  sheriff  levied  upon,  and  on  the  24th  day  of  January, 
1880,  afl^r  due  advertisement,  sold  McGilFs  interest  in  all 
of  the  property  described  in  the  complaint.  Fletcher  & 
Churchman  became  the  purchasers  at  such  sale. 

There  were  included  in  the  levy  and  sale  two  lots — lots  one 
and  two  of  square  ninety-one— which  were  not  owned  by 
McGill.  At  the  time  of  the  sale,  the  latter  owned  no  other 
property,  besides  that  in  controversy,  subject  to  execution,  ex- 
cept an  interest  in  the  capital  stock  of  the  Chamber  of  Com- 
merce.    The  value  of  this  interest  is  not  found.     Fletcher  & 
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Churchman  received  a  sheriff's  deed  for  the  property  pur- 
chased by  them,  January  31st,  1881. 

Prior  to  the  sale,  the  attorney  who  acted  for  the  Chamber 
of  Commerce,  in  ordering  the  execution,  and  the  subsequent 
proceedings  thereunder,  went  to  the  appellants  and  solicited 
them  to  bid  on  the  property  previously  advertised,  at  the  sale 
which  was  to  ensue.  They  authorized  him  in  their  behalf  to 
bid  $911.50  for  McGill's  interest  in  square  ninety,  two  dol- 
lars for  his  interest  in  lots  six,  seven,  fourteen,  fifteen,  thirty 
and  thirty-one,  and  two  dollars  for  his  supposed  interest  in 
lots  one  and  two  in  square  ninety-one. 

After  the  rents  and  profits,  and  the  fee  simple  of  the  sev- 
eral tracts  had  been,  so  far  as  appears,  regularly  offered,  the 
fee  simple  of  the  land  was  offered  in  the  order  as  above  de- 
scribed, and  bids  were  made  by  the  attorney  of  the  execution 
plaintiff  in  pursuance  of  the  direction  theretofore  given  by 
Fletcher  &  Churchman.  The  property  was  struck  off  to  the 
latter  at  the  bids  so  made. 

At  the  time  of  the  sale  the  fair  cash  value  of  the  property 
owned  by  McGill,  and  sold,  was  as  follows : 

Of  the  undivided  one-fifth  of  square  90 $5,000  00 

Annual  rental  undivided  one-fifth  of  square  90 30  00 

Fair  cash  value  of  the  undivided  one-fifth  of  lot  6 175  00 

Fair  cash  value  of  the  undivided  one-fifth  of  lot  7 175  00 

Fair  cash  value  of  the  undivided  one-fifth  of  lot  14 480  00 

Annual  rental  undivided  one-fifth  of  lot  14 40  00 

Fair  cash  value  of  the  undivided  one-fifth  of  lot  15 480  00 

Annual  rental  undivided  one-fifth  of  lot  15 40  00 

Fair  cash  value  of  the  undivided  one-fifth  of  lot  30 200  00 

Fair  cash  value  of  the  undivided  one-fifth  of  lot  31 500  00 

Annual  rental  undivided  one-fifth  of  lot  31 40  00 

The  total  value  of  the  whole  being $7,160  00 

McGill  had  no  actual  notice  of  the  sale  until  March,  1881, 
after  the  year  for  redemption  had  expired,  and  after  the  sher- 
iff's deed  had  been  executed.  Upon  learning  of  the  sale,  he 
offered  to  redeem,  and  requested  Fletcher  &  Churchman  to 
inform  him  how  much  was  due  them.     They  refused,  saying 
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that  they  had  bought  the  property  on  speculation.  This  suit 
was  instituted  September  27th,  1881. 

In  respect  to  a  feature  of  the  case,  upon  which  an  alleged 
estoppel  against  the  appellee  is  predicated,  the  following  facts 
were  found  : 

On  November  4th,  1874,  McGill  subscribed  for  ten  shares 
of  the  capital  stock  of  the  Chamber  of  Commerce.  At  the 
same  time,  and  in  consideration  of  such  subscription,  he  ex- 
ecuted his  note  to  the  corporation  for  one  thousand  dollars. 
Subsequently  he  paid  upon  the  note  five  hundred  dollars,  and 
the  balance  due  thereon  was  the  amount  for  which  the  judg- 
ment above  mentioned,  in  favor  of  the  Chamber  of  Commerce, 
was  taken. 

The  Chamber  of  Commerce  withheld  the  certificate  of 
stock  for  which  subscription  had  been  made,  as  security  for 
the  payment  of  the  sum  subscribed. 

After  the  sale  of  the  land,  and  after  the  offer  to  redeem, 
McGill,  on  April  14th,  1881,  made  a  written  transfer  of  his 
stock  to  James  M.  Cropsey,  to  whom,  at  the  appellee's  re- 
quest, the  Chamber  of  Commerce  issued  a  certificate  for  the 
stock.  This  certificate  has  not  been  returned  or  tendered 
back. 

Upon  the  facts  found  the  court  stated  as  its  final  conclu- 
sion :  That  the  appellee  was  entitled  to  have  the  sheriff's  sale 
and  deed  set  aside,  without  prejudice  to  the  right  of  Fletcher 
<fe  Churchman  to  be  subrogated  to  the  rights  of  the  Chamber 
of  Commerce,  and  with  the  right  to  enforce  the  lien  of  the 
judgment  against  McGilPs  interest  in  the  land  sold. 

The  appellants  contend  that  the  conclusions  of  law  stated 
by  the  court  are  not  supported  by  the  facts  found:  1.  Be- 
.  cause,  they  argue,  that  neither  fraud  nor  irregularity  in 
making  the  sale  had  been  found,  and  hence  the  court  was 
not  authorized  to  set  aside  the  sale  for  mere  inadequacy  of 
price,  if  the  price  was  inadequate.  2.  Because  the  appellee, 
with  knowledge  of  the  sale,  assigned  and  directed  the  de- 
livery of  the  certificate  of  his  stock,  which  had  been  with- 
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held  by  the  Chamber  of  Ck)mmerce,  as  security  to  James  M. 
Cropsey.  In  this  way,  it  is  argued,  he  elected  to  affirm  the 
sale,  and  is,  therefore,  estopped  to  assail  its  validity.  On 
the  other  hand,  it  is  earnestly  contended  that  the  sale  was 
for  a  price  so  grossly  inadequate,  as  in  itself  to  give  rise  to 
a  presumption  of  fraud,  and  that,  coupled  with  the  inade- 
<juacy  of  price,  is  the  fact  that  there  were  included  in  the 
levy,  advertisement  and  sale,  two  lots  which  were  not  owned 
by  the  appellee,  and  the  further  fact  that  the  circumstances 
attending  the  sale,  and  the  arrangements  of  the  bids,  to- 
gether with  the  relation  which  the  attorney  for  the  Chamber 
of  Commerce  occupied  in  respect  to  the  purchasers  at  the 
sheriff's  sale,  were  such  as  to  cast  doubt  upon  the  fairness 
of  the  sale. 

That  the  price  for  which  the  property  was  sold  was  grossly 
inadequate,  admits  of  no  discussion.  Separate  parcels  of 
property,  the  cash  value  of  which  is  found  to  aggregate  over 
seven  thousand  dollars,  have  all  been  swept  away  to  pay  a 
debt  of  little  more  than  nine  hundred  dollars.  It  is  some- 
what difficult  to  conceive  how  at  a  fair  open  sale,  in  a  pop- 
ulous city,  the  sacrifice  of  so  much  property  should  have 
been  necessary  in  order  to  pay  so  small  a  debt.  It  is  diffi- 
cult, too,  to  determine  how  it  could  have  been  thought  nec- 
essary, or  proper,  that  everything  which  the  debtor  owned, 
and  was  supposed  to  own,  should  have  been  exposed  to  sale, 
and  actually  sold,  when  a  single  separate  parcel  of  the  prop- 
erty was  abundant  to  pay  the  debt  five  times  over.  More- 
over, that  all  of  the  debtor's  property  subject  to  execution 
should  have  been  swept  away  at  such  disastrous  prices,  with- 
out actual  notice  to  him  until  after  the  year  for  redemption 
had  expired,  adds  to  the  general  disfavor  in  which  the  trans- 
action stands  in  a  court  of  conscience. 

While  it  is  true,  a  purchaser  at  a  sheriff's  sale  is  only  held 
to  take  notice  that  the  forms  of  law  have  been  observed  in 
making  the  sale,  when  an  injury  so  overwhelming  is  to  re- 
sult, such  purchaser  must,  when  the  sale  is  seasonably  ques- 
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tioned,  nevertheless  himself  exclude  all  traces  of  design  on 
his  part,  or  of  which  he  was  cognizant,  to  produce  the  ruin-, 
ous  consequences  which  have  followed  to  another,  who  re- 
mained in  actual  ignorance  until  after  the  time  for  redemption 
had  expired. 

The  use  of  the  mere  forms  of  law  to  acquire  the  property 
of  another,  with  knowledge  that  the  owner  is  unsuspecting 
of  injury,  from  want  of  actual  notice,  is  itself  a  legal  fraud. 
Sometimes  the  grossest  frauds  are  perpetrated  according  to 
the  strictest  forms  of  law. 

Now,  while  it  appears  from  the  facts  found  in  this  case, 
that  the  owner  of  the  property  had  no  knowledge  of  the  sale 
until  after  the  year  for  redemption  had  expired,  it  does  not 
appear  whether  or  not  the  purchasers  were  aware  of  his  igno- 
rance of  what  had  occurred,  nor  does  it  affirmatively  appear 
that  they  did  anything  to  conceal  the  facts  from  him.  In 
such  a  case,  the  language  of  Chancellor  Desaussure,  in  the 
case  of  Buder  v.  Haskell,  4  Des.  661,  becomes  pertinent. 
Said  the  chancellor :  "  I  consider  the  result  of  the  great  body 
of  the  cases  to  be,  that  wherever  the  court  perceives  that  a 
sale  of  property  has  been  made  at  a  grossly  inadequate  price, 
such  as  would  shock  a  correct  mind,  this  inadequacy  furnishes 
a  strong,  and  in  general  a  conclusive  presumption,  though 
there  be  no  direct  proof  of  fraud,  that  an  undue  advantage 
has  been  taken  of  the  ignorance,  the  weakness,  or  the  dis- 
tress and  necessity  of  the  vendor:  and  this  imposes  on  the 
purchaser  a  necessity  to  remove  this  violent  presumption  by 
the  clearest  evidence  of  the  fairness  of  his  conduct.^'  Ikerd 
V.  Beavers,  106  Ind.  483,  489. 

Looking  at  the  manner  in  which  the  bids  were  pre-arranged, 
so  as. to  use  the  comparatively  small  judgment  in  order  to 
cover  the  whole  of  the  appellee's  property,  consisting  of  a 
number  of  separate  parcels,  and  there  appear  traces  of  design 
on  the  part  of  some  one,  which  could  scarcely  have  been  con- 
ceived, or  successfully  carried  out,  except  upon  the  theory 
that  the  owner  of  the  property  might  be,  and  remain,  igno- 
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rant  of  the  sale.  For  what  reason  was  it  thought  necessary, 
or  proper,  that  nine  hundred  and  eleven  dollars  should  be 
bid  upon  square  ninety,  which  then  had  a  cash  value  of 'five 
thousand  dollars,  and  that  four  dollars  of  the  judgment  should 
be  left  unsatisfied,  with  which  to  sweep  in  all  the  residue  of 
the  debtor's  property,  part  of  which  was  valued  at  over  two 
thousand  dollars  ?  How  was  it  known,  when  the  bids  were 
thus  pre-arranged,  or  what  reason  was  there  to  suspect  in  ad- 
vance of  the  sale,  that  the  notice  of  sale,  or  the  activity  of 
the  owner  of  the  property,  would  not  bring  bidders  to  the 
auction,  when  valuable  property  was  to  be  sold  ?  And  upon 
what  theory  could  the  purchasers  have  supposed,  after  their 
bids  had  been  accepted,  that  the  own^r  was  neglecting  his 
opportunity  to  redeem  from  a  sale  at  which  property  of  the 
cash  value  of  two  thousand  dollars  had  been  bid  in  at  the 
nominal  sum  of  two  dollars  ?  The  only  answer  which  can 
possibly  be  suggested  is,  that  they  must  have  suspected  that 
the  owner  of  the  property  had  no  knowledge  of  the  sale. 

In  Tieman  v.  WilsoUy  6  Johns.  Ch.  411,  it  was  said  by  the 
court,  that  only  so  much  of  a  defendant's  property  ought  to 
be  sold  at  one  time,  on  execution,  as  a  sound  judgment  would 
dictate  to  be  sufficient  to  pay  the  debt,  provided  that  the 
part  selected  can  be  conveniently  and  reasonably  detached 
from  the  residue  and  sold  separately.  So,  in  the  case  of 
Wordye  v.  Baily,  Noy,  59,  Gawdy,  J.,  said:  "If  the 
sheriff*,  upon  B,ji,fa,  for  forty  shillings,  takes  five  oxen,  each 
of  the  value  of  five  pounds,  and  sells  them  all,  the  defend- 
ant may  have  an  action  of  trespass  against  him."  Reed  v. 
Cariery  1  Blackf  410. 

How  stands  the  case  here?  Square  ninety,  alone,  was 
worth  nearly  six  times  the  amount  of  the  entire  judgment. 
The  other  separate  parcels  were  worth  over  double  the 
amount  of  the  debt.  In  what  way  can  it  be  made  compati- 
ble with  conscience  and  fair  dealing,  that  separate  parcels  of 
property,  either  of  which  was  worth  vastly  more  than  suflS- 
Vol.  no,— 26 
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cient  to  pay  the  entire  judgment,  should  have  been  so  com- 
bined, and  the  bidding  so  pre-arranged  and  manipulated,  as 
to  take  the  whole?  What  motive,  except  an  eagerness  that 
nothing  should  escape,  could  have  induced  the  sale  of  other 
real  estate,  at  a  barely  nominal  figure,  which  in  the  end  it 
turned  out  the  execution  defendant  did  not  own  ?  The  ap- 
parently wanton  excessiveness  of  the  sale  of  separate  parcels, 
when  one  tract  would  have  been  abundant,  was  in  itself  an 
abuse  of  the  process  of  the  court.  Byera  v.  Surget,  19  How. 
303. 

Conceding  the  rule  to  be,  that  a  sheriff's  sale  will  not  be 
set  aside  for  mere  inadequacy  of  price,  yet  if  the  inadequacy 
be  so  gross  as  to  shock  the  conscience,  or  if,  in  addition  to 
gross  inadequacy,  the  purchaser  has  been  guilty  of  any  unfair- 
ness, or  if  the  owner  of  the  property  has  for  any  reason  been 
misled  or  surprised,  the  sale  will  be  regarded  as  fraudulent, 
and  the  party  injured  will  be -permitted  to  redeem. 

As  was  said  in  Graffam  v.  BurgeaSy  117  U.  S.  180  (192), 
'^  Great  inadequacy  requires  only  slight  circumstances  of  un- 
&irness  in  the  conduct  of  the  party  benefited  by  the  sale  to 
raise  the  presumption  of  fraud." 

Such  circumstances  appear  in  this  case,  and  it  was  there- 
fore incumbent  on  the  appellants  to  repel  the  presumption,  by 
affirmatively  showing  that  they  acted  in  good  faith,  and  that 
they  took  no  advantage  of  the  appellee's  actual  want  of  knowl- 
edge of  the  sale.  Having  bid  in  the  property  in  the  peculiar 
manner  described,  and  the  circumstances  being  such  that  thoy 
must  have  known  that  the  owner  of  the  property  had  no 
actual  notice  or  knowledge  of  the  sale,  they  could  not  "  stand 
by"  and  permit  the  year  of  redemption  to  run  out,  without 
putting  the  appellee  on  his  guard.  Drinan  v.  Nichols,  115 
Mass.  353 ;  Montague  v.  Datoes,  14  Allen,  369 ;  Kloeppingv. 
Stellmacher,  21  N.  J.  Eq.  328;  Byera  v.  Surget,  19  How.  303; 
Oraffam  v.  Burgess,  supra,  and  cases  cited ;  Lashley  v.  Cbw- 
adl,  23  Ind.  600;  Benton  v.  Shreeve,  4  Ind.  66;  Swope  v, 
Ardery,  5  Ind.  213;    Hasselrnan  v.  Lowe,  70  Ind.  414,  and 
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<»ses  cited ;  Stotsenburg  v.  Same,  75  Ind.  538 ;  Jones  y.  Ko- 
hmoy  etc.y  Aas'n,  77  Ind.  340. 

In  the  case  of  Kloepping  v.  Stellmachery  supray  where  it 
appeared  beyond  doubt  that  legal  notice  of  the  sale  had 
been  given,  the  Chancellor,  after  stating  the  rule  that  in- 
adequacy of  price  itself  is  not  sufficient  ground  to  set  aside 
a  conveyance,  nor  per  se  proof  of  fraud,  employs  this 
language :  "  But  when  such  gross  inadequacy  is  combined 
with  fraud  or  mistake,  or  any  other  ground  of  relief,  in 
equity  it  will  incline  the  court  strongly  to  afford  such  relief. 
The  sale  in  this  case  is  a  great  oppression  on  the  complain- 
ants. They  are  ignorant,  stupid,  perverse,  and  poor.  They 
lose  by  it  all  their  property,  and  are  ill  fitted  to  acquire 
more.  *  *  *  A  court  of  equity  will  set  aside  a  sheriff's 
sale,  even  if  there  has  been  no  fraud,  when  there  is  a  gross 
inadequacy  of  price,  and  the  parties,  by  reason  of  mistake  or 
misapprehension,  did  not  attend  the  sale,  and  the  sacrifice 
was  caused  by  such  mistake  or  misapprehension." 

So  framing  bids  as  to  leave  a  merely  nominal  amount  of 
the  judgment  after  bidding  off  square  ninety,  worth  five 
thousand  dollars,  to  be  used  in  bidding  in  other  valuable 
parcels,  was  such  an  abuse  of  the  proce&s  of  the  court  as, 
coupled  with  the  gross  inadequacy  of  price,  justified  the  court, 
whose  process  had  been  thus  employed,  in  setting  aside  the 
sale.  Especially  is  this  so,  since  the  order  setting  aside  the 
sale  subrogates  the  appellants  to  the  rights  of  the  judgment 
plaintiff,  and  preserves  the  lien  of  the  judgment,  so  that  in 
the  end  the  whole  amount  of  their  money  invested,  with 
ten  per  cent,  per  annum  interest,  will  be  realized.  This  was 
according  to  the  equity  of  the  case.  Short  v.  Sears,  93  Ind. 
605. 

There  is  no  just  ground,  so  far  as  appears,  for  any  unfavor- 
able criticism  of  the  conduct  of  the  attorney  for  the  Chamber 
of  Commerce.  He  became  the  mere  messenger  to  convey 
the  bids  which  the  appellants  commissioned  him  to  make.  In 
ihis  he  assumed  no  inconsistent  attitude  to  his  principal. 
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It  remains  to  be  determined  whether  the  appellee,  by  rea- 
son of  his  having  assigned  and  directed  the  delivery  of  hi& 
stock  certificate  after  knowledge  of  the  sale,  has  thereby  af- 
firmed the  transaction,  and  estopped  himself  from  assailing 
the  appellants^  purchase  and  deed. 

No  principle  in  the  law  is  more  thoroughly  settled,  than 
that  an  invalid,  or  even  void,  sale  may  be  ratified,  either 
directly,  or  by  a  course  of  conduct  which  estops  the  party 
from  denying  its  validity. 

If  a  party  whose  property  has  been  sold  claims  and  re- 
ceives the  surplus  proceeds  of  the  sale,  with  a  full  knowledge 
of  the  facts  constituting  the  transaction,  his  act  must  there- 
after be  treated  as  an  irrevocable  confirmation  of  the  sale. 
As  was  said  in  Rowe  v.  Major,  92  Ind.  206,  quoting  from 
Maple  V.  Kua^arty  53  Pa.  St.  348,  "  It  is  a  maxim  of  common 
honesty,  as  well  as  of  law,  that  a  party  can  not  have  the  price 
of  land  sold,  and  the  land  itself.  Accordingly,  it  has  been 
ruled  uniformly,  that  if  one  receive  the  purchase-money  of 
land  sold  he  affirms  the  sale,  and  he  can  not  claim  against 
it  whether  it  was  void  or  only  voidable.'*  State  v.  Stanley,. 
14  Ind.  409;  McConnell  v.  People,  71  111.  481;  Bigelow 
Estop.,  p.  662;  Herman  Estop.,  sections  1059-1069. 

Did  the  fact  that  the  appellee  demanded  and  received  the 
stock,  which  was  held  as  security  by  the  Chamber  of  Com- 
merce for  the  payment  of  his  debt,  bring  the  case  within  the 
principle  stated  ? 

An  estoppel  is  not  created  unless  the  acts  or  declarations 
constituting  the  estoppel  are  plainly  inconsistent  with  the 
rights  which  they  are  alleged  to  have  barred,  and  were  made 
with  full  knowledge  of  the  existence  of  the  inconsistent  right. 
Lee  V.  Templeton,  73  Ind.  315. 

"  Every  estoppel,"  says  Lord  Coke, "  because  it  concludeth 
a  man  to  allege  the  truth,  must  be  certain  to  every  intent,  and 
not  be  taken  by  argument  or  inference.*'     Coke  Litt.  3526. 

The  stock  was  in  no  sense  part  of  the  proceeds  of  the  sale 
of  the  appellee's  property.     The  sale  produced  no  surplus,. 
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over  and  above'the  amount  of  the  judgment.  The  most  that 
can  be  claimed  is,  that  the  sale  resulted  in  satisfying  the  debt 
due  the  Chamber  of  Commerce,  and  operated  to  release  the 
stock  from  pledge,  as  security  for  the  debt.  Hence  the  ar- 
gument is,  that  by  accepting  the  stock,  McGill  gave  counte- 
nance to  the  sale  by  treating  it  as  having  paid  his  debt.  This 
position  rests  upon  the  assumption  that  the  Chamber  of  Com- 
merce held  the  stock  by  virtue  of  some  legal  right  or  con- 
tract, and  that  the  appellee's  right  to  demand  the  delivery  of 
his  stock  depended  upon  his  first  having  paid  the  debt. 

The  only  fact  found  by  the  court  in  that  connection  is, 
that  the  "  Chamber  of  Commerce  withheld  the  certificate  of 
stock  as  security  for  said  subscription,  until  after  satisfaction 
ofjts  judgment  by  the  sale  hereinbefore  mentioned.'' 

The  Chamber  of  Commerce  may  or  may  not  have  had  the 
right  to  withhold  the  stock.  "  It  has  sometimes  been  sup- 
posed," says  a  modern  author,  "that  a  shareholder  is  not 
entitled  to  receive  a  certificate  for  his  shares  until  the  latter 
had  been  fully  paid  up ;  but  this  appears  to  be  a  mistake." 
1  Morawetz  Corp.,  section  472.  It  was  competent  for  the 
corporation  to  make  such  rules  and  regulations  in  respect  to 
the  issuance  of  its  stock  certificates,  as  it  saw  fit.  What  its 
regulations  were  in  that  regard,  is  not  disclosed  by  the  special 
findings.  In  order  to  justify  the  assumption  that  the  stock 
was  rightfully  withheld  after  the  subscription  had  been  made, 
and  a  note  given,  and  one-half  the  subscription  price  paid, 
we  should  be  obliged  to  infer  either  that  the  regulations  of 
the  corporation  provided  for  the  withholding  of  the  certifi- 
cates until  the  subscriptions  were  fully  paid  in  cash,  or  that 
the  stock  was  withheld  in  pursuance  of  a  contract  with  the 
appellee.  This  would  be  to  violate  the  rule  that  an  estoppel 
can  not  be  created  by  inference  or  argument. 

It  was  competent  for  the  corporation  to  have  taken  the 
appellee's  note  in  payment  of  the  stock,  unless  its  rules  and 
regulations  provided  to  the  contrary.      Union,  etc,  Ins,  Co. 
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V.  Cuiiia,  35  Ohio  St.  343;  Oould  v.  Toton  of  Oneonta,  71 
N.  Y.  298;  Protection  L.  Ins.  Co.  v.  Osgoody  93  111.  69. 

That  corporate  shares  need  not  be  paid  for  in  cash,  is 
established  by  a  long  line  of  decisions,  both  English  and 
American.  Unless  prohibited  by  statute,  and  in  the  absence 
of  fraud,  the  courts  will  treat  that  as  payment  which  the 
parties  agreed  should  be  payment.  '  Phelan  v.  Hazard^  5 
Dill.  45;  18  Am.  Law.  Rev.  256. 

For  aught  that  appears  in  the  special  finding,  the  appellee 
may  have  demanded  and  received  his  stock  on  the  ground 
that  the  Chamber  of  Commerce  had  no  right  from  the  be- 
ginning to  hold  it  as  security.  He  may  have  insisted  that 
his  note  was  taken  in  payment,  or  that,  having  paid  part,  he 
was  entitled  under  the  regulations  to  a  certificate.  In  that 
event  his  demand  of  the  stock  would  have  been  no  recogni- 
tion of  the  validity  of  the  sale.  Since,  therefore,  certainty 
is  an  essential  element  of  all  estoppels,  it  can  not  be  said 
that  the  mere  fact  that  the  stock  was  demanded  and  received, 
was  an  affirmation  of  the  validity  of  the  sale.  The  demand 
of  the  stock  was  not  of  itself  necessarily  inconsistent  with 
the  assertion  that  the  sheriflF's  sale  was  invalid. 

Lastly,  it  is  argued  that  a  voidable  sale  will  not  be  set  aside, 
unless  proceedings  to  that  end  are  commenced  within  the 
period  allowed  by  law  for  redemption. 

Undoubtedly  that  is  true,  unless  some  good  reason  is  shown 
for  not  commencing  proceedings  within  the  year.  Ordina- 
rily, where  an  execution  sale  takes  place,  a  redemption  can 
be  effected  as  a  matter  of  right,  within  a  year,  without  pro- 
ceedings to  that  end,  other  than  to  pay  or  tender  the  amount 
required.  Where,  however,  the  party  entitled  to  redeem 
remains  in  ignorance  that  his  property  has  been  sold,  until 
after  the  period  for  redemption  has  expired,  and  the  circum- 
stances under  which  the  sale  was  made  are  such  that  for  the 
purchaser  to  stand  by  and  permit  him  to  remain  in  igno- 
rance is  to  take  an  unfair  advantage  of  the  owner,  such 
person  is  not  guilty  of  laches  if  he  proceed  promptly  after 
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obtaining  notice  of  the  sale.  Prompt  action  seems  to  have 
been  taken  in  this  case. 

Upon  the  whole  case,  our  conclusion  is  that  the  judgment 
of  the  Marion  Superior  Court  must  be  affirmed. 

Judgment  affirmed,  with  costs. 

HowK,  J.,  does  not  concur  in  this  opinion. 

Elliott,  J.,  did  not  participate  in  the  consideration  of 
this  case. 

FUed  March  8, 1887. 

On  Petition  fob  a  Reheabing. 

Mitchell,  J. — Upon  a  careful  consideration  of  the  elabo* 
rate  argument  presented  by  appellants  in  support  of  their 
petition  for  a  rehearing,  we  are  constrained,  nevertheless,  to 
adhere  to  the  general  conclusion  at  which  we  arrived  at  the 
hearing  of  this  cause. 

We  did  not  overlook  the  fact  that  the  appellants  in  their 
original,  brief  admitted  that  the  bids  made  upon  some  of  the 
parcels  of  land  were  merely  nominal,  and  that  they  consented 
thai  as  to  such  parcels  the  sale  might  be  set  aside.  Notwith- 
standing this,  we  recognized  the  privilege  of  the  appellee  to 
insist — as  he  did — that  the  bidding  in  and  accepting  of  a  con- 
veyance of  other  valuable  parcels,  at  merely  nominal  prices, 
when  the  parcel  first  bid  in  was  worth,  in  cash,  nearly  six 
times  the  amount  of  the  debt,  evinced  such  a  design  need- 
lessly to  sacrifice  the  appellee's  property,  as  infected  the  whole 
transaction.  The  price  paid  for  each  parcel  was  grossly  in- 
adequate. It  can  not  be  admitted  in  such  a  case,  that  as  to 
those  parcels  in  respect  to  which  the  disparity  between  the 
value  of  the  property  and  the  amount  bid  is  the  greatest,  so 
great,  indeed,  that  to  permit  the  sale  to  stand  would  cast  re- 
proach upon  the  law,  the  purchaser,  by  consenting  that  as  to 
them  the  sale  may  be  set  aside,  may  rescue  the  purchase  as  to 
other  parcels  in  respect  to  which  the  price  is  also  grossly  in- 
adequate. The  whole  transaction  takes  color  from  the  gen- 
eral purpose  and  design  which  appears  in  each  separate  part. 
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The  circumstance  that  some  of  the  property  thus  bid  in,  at 
a  nominal  figure,  was  not  at  the  time  owned  by  the  appellee, 
furnishes  no  mitigation  when  the  whole  transaction  is  con- 
sidered. All  that  can  be  said  in  respect  to  those  parcels  is, 
the  design  of  the  bidder  miscarried,  because  he  did  not  cal- 
culate correctly  as  to  the  title.  His  purpose  to  obtain  all  the 
execution  defendant's  property  at  a  merely  nominal  outlay  is 
not  the  less  apparent. 

The  suggestion  is  made  that  the  lien  of  the  judgment  to 
which  the  appellants  have  been  subrogated  has  expired,  and 
that  hence  the  decree  should  be  modified  so  as  to  require  the 
appellee  to  redeem  within  a  time  to  be  fixed  by  the  court. 

Upon  consideration  of  this  suggestion,  it  is  now  ordered 
that  the  decree  of  the  Marion  Superior  Court  be  so  modified 
as  to  require  the  appellee  within  ninety  days  from  this  date, 
to  pay  the  amount  due  on  the  judgment  upon  which  the  sale 
was  made,  together  with  the  interest  and  costs,  including  the 
costs  of  the  sale. 

The  petition  for  a  rehearing  is  overruled,  with  costs. 

Filed  AprU  27, 1887. 
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167     276  CoNTBACT. — Precedent  or  Contemporaneous  Verbal  AffreemenL — A  written  con- 

tract can  not  be  controlled,  diminished  or  enlarged  by  any  precedent  or 
contemporaneous  verbal  agreement  between  the  parties  in  relation  to 
the  sub jectr matter. 
Same. — Deed  and  Separate  Writing  GonstituHng  One  Con/roci.— Where  a  deed 
and  a  written  contract  are  executed  concurrently,  each  being  the  con- 
sideration for  the  other,  they  constitute  one  contract,  and  become  the 
exclusive  evidence  of  the  agreements  of  the  parties  concerning  the  sub- 
ject-matter thereof. 
Same. — Merger  of  Oral  Negotiatums  and  Agreements.— Pleading, — All  prece- 
dent or  contemporaneous  verbal  negotiations  and  agreements  are  merged 
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in  a  written  contract  between  the  parties  covering  the  same  subject- 
matter;  and  a  complaint  showing  on  its  face  that  it  is  founded  on  a 
verbal  agreement  entered  into  by  the  parties  preceding  or  concurrently 
with  the  execution  of  the  written  contract,  is  bad. 
Same. — Presumption  that  Contract  is  in  Barol. — Wliere  a  pleading  counts  on 
'  a  contract  which  is  not  alleged  to  be  in  writing,  it  will  be  presumed  to 

be  in  parol. 
Pleadino. — Judgment  Resting  on  Bad  Paragraph. — ReversoL — Where  a  judg- 
ment rests  wholly  or  in  part  upon  a  bad  paragraph  of  complaint  which 
has  been  held  good  on  demurrer,  such  judgment  will  be  reversed. 

From  the  White  Circuit  Court. 

D.  Turpie,  A.  W.  Reynolds  and  E.  B,  Sellers,  for  appellant. 

W,  F.  Hays  and  S.  A.  Huff,  for  appellee. 

HowK,  J. — In  this  case  errors  are  assigned  here  by  appel- 
lant, the  defendant  below,  which  call  in  question  the  over- 
ruling (1)  of  his  separate  demurrers  to  each  of  the  first,  second 
and  third  paragraphs  of  appellee's  claim  or  complaint,  and 
(2)  of  his  motion  for  a  new  trial. 

These  errors  we  will  consider  in  the  order  of  their  state- 
ment, and  decide  the  several  questions  thereby  presented  and 
discussed  by  appellant's  counsel  in  their  brief  of  this  cause. 

1.  In  the  first  paragraph  of  his  claim  or  complaint,  ap- 
pellee alleged  that,  in  1878,  Benjamin  D.  Pettit  died  intes- 
tate, in  White  county,  Indiana,  and  that,  about  1880,  appel- 
lant Carr  became,  and  since  had  been,  and  then  was,  the  sole 
administrator  of  such  decedent's  estate;  that,  on  the  13th  day 
of  September,  1876,  appellee  and  his  wife  conveyed  by  war- 
ranty deed  to  said  Benjamin  D.  Pettit,  then  in  full  life,  cer- 
tain lands,  particularly  described,  in  White  county,  containing 
511 J  acres,  and  of  the  value  of  $30,000,  the  consideration 
expressed  in  such  deed  having  been,  however,  only  $25,890 ; 
that  on  the  day  last  named,  in  consideration  of  the  execution 
and  delivery  to  him  of  the  aforesaid  deed,  said  Benjamin  D. 
Pettit  agreed,  to  and  with  appellee  and  his  wife,  to  pay  the 
sum  of  $21,081  in  the  aggregate  to  certain  individuals  and 
banking  corporations,  and  relieve  appellee  of  any  and  all 
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liability  upon  the  same ;  that,  in  addition  to  the  payment  of 
such  sums  of  money,  said  Benjamin  D.  Pettit  also  agreed  to 
insure  to  appellee  the  undisturbed  and  quiet  possession  of  all 
of  such  lands  for  at  least  three  years  from  said  13th  day  of 
September,  1876,  and  that  he  would  supply  appellee  with  600 
head  of  yearling  steer  cattle  to  be  grazed  and  matured  on 
such  lands,  and  on  other  lands  then  in  appellee's  control,  and 
that,  at  the  end  of  such  three  years,  the  said  Pettit  was  to 
reconvey  to  appellee,  upon  the  payment  of  such  sum  of 
$21,081,  with  the  interest,  all  the  lands  described  in  such 
deed. 

And  appellee  averred,  that  said  Benjamin  D.  Pettit  violated 
all  the  terms  and  conditions  upon  which  such  conveyance 
was  made,  in  all  of  their  essential  particulars;  that  instead 
of  paying  off  the  sums  of  money  he  agreed  and  covenanted 
with  appellee  to  pay  off,  he  suffered  judgment  to  be  taken 
against  appellee  and  execution  to  issue  for  the  possession  of 
such  lands  soon  after  he  took  such  deed,  and  a  long  time  prior 
to  the  time  when  appellee,  under  his  covenant,  was  to  yield 
up  the  possession  of  such  lands ;  that  said  Pettit  became  an 
active  participant  in  such  suit  for  possession  of  such  lands, 
by  the  employment  of  able  counsel  to  prosecute  the  sanae 
against  appellee ;  that  instead  of  protecting  appellee  in  the 
peace  and  quiet  of  his  former  possession,  he  proceeded  to  and 
did  covenant  with  Alice  L.  and  David  Elliott,  and  Keltic  and 
John  McCoy,  who  were  the  legal  heirs  of  one  John  Richey, 
the  holders  at  that  date  of  a  certain  mortgage  against  such 
lands,  amounting  then  to  the  sum  of  $14,000,  which  sum  is 
one  of  the  several  sums  assumed  by  said  Pettit  to  pay  im- 
mediately upon  his  taking  of  such.deed  for  said  lands;  which 
sum  and  indebtedness  said  Pettit  did  not  pay,  but  fraudu- 
lently sought  to  obtain  title  to  all  of  such  lands,  and  avoid 
the  solemn  covenants  under  which  he  obtained  his  deed  from 
appellee  and  wife,  by  procuring  or  permitting  the  sales  of 
such  lands  under  a  decree  of  foreclosure  and  a  certificate  of 
purchase  from  the  sheriff  of  such  county  to  issue  to  said  El- 
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liotts  and  McCoys  for  all  of  such  lands,  and,  at  the  same  time,, 
contracting  and  colluding  with  them,  said  Elliotts  and  Mc- 
Coys, and  one  Wilstach,  to  possess  him,  said  Pettit,  of  such 
lands,  and  thereby  evade  the  terms  and  conditions  under 
which  he  took  title  to  such  lands  from  ap];)ellee  and  wife. 

Appellee  further  averred,  that,  in  pursuance  of  such  fraud- 
ulent collusion  ui>on  the  part  of  said  Pettit,  he,  appellee,  Ivad 
been  dispossessed  of  all  of  such  lands,  and  that  said  Pettit^s 
legal  representatives  then  held  such  possession ;  that  no  money 
or  other  consideration  had  been  paid  appellee  for  such  de- 
scribed lands  then  held  by  said  Pettit's  estate ;  that  there  was 
then  due  appellee  from  such  estate,  as  damages  from  the 
breach  of  said  Pettit's  contract,  the  sum  of  $25,000,  and  for 
the  unpaid  purchase-money  of  such  lands  the  further  sum  of 
$25,891,  with  legal  interest  thereon.     Wherefore,  etc. 

After  the  court  below  had  sustained  appellant's  motion  to 
strike  out  a  certain  portion  of  the  second  paragraph  of  ap- 
pellee's claim,  there  was  no  substantial  difference  between 
this  paragraph  and  the  third  paragraph  of  such  claim  or 
complaint.  The  material  facts  averred  in  the  second  and 
third  paragraphs  of  appellee's  claim  are,  that  on  September 
13th,  1876,  appellee  was  the  owner  of  511J  acres  of  land, 
particularly  described,  in  White  county,  which  lands  he  and 
his  wife,  on  the  day  last  named,  conveyed  by  their  warranty 
deed  to  Benjamin  D.  Pettit,  then  in  full  life  but  since  de- 
ceased ;  that  on  the  same  day,  in  consideration  of  the  execu- 
tion to  him  of  such  conveyance  to  him,  said  Pettit  executed 
to  appellee  a  written  contract,  of  which  the  following  is  a 
copy: 

"  Brookston,  Sept.  13th^  1876. 

"  I  hereby  assume  and  agree  to  pay  the  sum  of  twenty-one 
thousand  and  eighty-one  dollars,  as  follows,  to  wit :  The  sura 
of  fourteen  thousand  dollars  to  the  heirs  of  John  Richey,  de- 
ceased; thirty-seven  hundred  and  seventy-five  dollars  to  the 
Second  National  Bank  of  Lafayette,  Indiana ;  fifteen  hun- 
dred and  six  dollars  to  the  Lafayette  Savings  Bank;  and 
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eighteen  hundred  dollars  to  George  Chamberlain.  Should 
Cormacan  Hays  pay  me  the  above  amounts,  with  the  interest 
thereon  at  the  rate  of  ten  per  cent,  per  annum,  within  three 
years  from  this  date,  or  cause  the  same  to  be  paid,  then  I  bind 
myself,  my  heirs  and  administrators,  to  make  the  said  Cor^ 
macan  Hays  a  good  and  sufficient  deed  to  a  certain  tract  of 
real  estate,  contained  in  a  deed  of  said  Hays  to  Benjamin  D. 
Pettit,  dated  August  1st,  1876. 

(Signed)         *^  B.  D.  Pettit.'' 

It  was  further  alleged,  that  the  sums  mentioned  in  such 
written  contract  were  debts  of  appellee;  that  the  sum  to  be 
paid  the  heirs  of  John  Richey  was  secured  by  a  mortgage ; 
that  the. residue  of  such  debts  were  evidenced  by  promissory 
notes  signed  by  appellee,  with  said  Pettit  as  security  thereon ; 
that  as  a  further  consideration  for  such  deed  by  appellee  and 
wife,  and  as  an  inducement  to  appellee  to  execute  such  deed 
and  accept  such  written  contract,  said  Pettit  verbally  agreed 
with  appellee  that  he  should  continue  to  occupy  and  have 
the  use  and  enjoyment  of  the  lands  so  conveyed  for  the  full 
term  of  three  years  from  September  1st,  1876,  and  that 
within  a  reasonable  time  thereafter  he,  said  Pettit,  would 
furnish  to  appellee  five  hundred  yearling  steers,  to  be  kept  by 
him  three  years  on  the  lands  so  conveyed,  and  other  lands 
then  under  appellee's  control;  that  appellee  should  have  the 
absolute  control  of  such  lands  and  such  steers,  during  said 
three  years,  and  that  appellee  should  mortgage  said  steers 
as  fast  as  furnished  to  secure  the  repayment  of  the  money 
expended  by  said  Pettit  in  their  purchase,  with  interest  at 
the  rate  of  ten  per  cent,  per  annum,  at  the  expiration  of  such 
three  yea^s;  and  that  whatever  should  be  realized  upon  the 
sale  of  said  steers  when  matured  and  sold,  over  the  amount 
of  their  purchase-money  and  such  interest,  should  be  the 
money  of  appellee,  as  a  compensation  for  his  care  and  man- 
agement of  such  lands,  etc. 

Appellee  further  averred,  that  said  Pettit  allowed  such 
lands  to  be  sold  on  a  decree  of  foreclosure  of  the  Richej 
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mortgage,  and  to  be  purchased  at  sheriff's  sale,  pursuant  to- 
such  decree,  by  Alice  L.  Elliott  and  Keltic  McCoy,  within 
less  than  six  months  after  such  lands  were  conveyed  to  said 
Pettit;  that  said  Pcttit  procured  a  conveyance  of  such  lands 
on  said  sale  to  be  made  to  John  A.  Wilstach,  in  trust  for 
said  Elliott  and  McCoy,  and  caused  said  Wilstach  by  suit  to 
dispossess  appellee  of  such  lands,  within  eighteen  months  of 
the  time  they  were  so  conveyed  to  said  Pettit;  that  appellee 
was  deprived  of  the  use  and  enjoyment  of  such  lands,  and 
was  at  great  expense  in  the  payment  of  costs  and  attorneys' 
fees,  in  making  his  defence  of  such  possession ;  that  said 
Pettit  did  not  furnish  said  five  hundred  yearling  steers  to 
appellee ;  and  that  by  reason  of  said  Pettit's  failure  to  furnish 
said  steers,  and  to  secure  to  appellee  possession  of  such  lands, 
he  had  been  damaged,  etc. 

It  is  apparent  from  the  foregoing  summary  of  the  second 
and  third  paragraphs  of  the  claim  or  complaint  herein,  that 
the  appellee  has  counted  in  each  of  such  paragraphs  exclu- 
sively upon  the  verbal  contract  of  Benjamin  D.  Pettit,  and 
has  sought  therein  to  recover  damages  for  Pettit's  alleged 
breach  of  such  verbal  contract.  Under  the  averments  of 
these  paragraphs  of  complaint,  the  warranty  deed  of  appel- 
lee to  Pettit,  and  the  written  contract  given  by  Pettit  to 
appellee,  were  both  executed  on  the  same  day ;  each  was  the 
consideration  for  the  execution  of  the  other ;  they  both  con- 
stituted parts  of  one  and  the  same  transaction,  and  together 
they  formed  one  and  the  same  contract.  In  this  contract, 
all  oral  negotiations  and  verbal  agreements,  precedent  or 
concurrent,  by  or  between  the  parties  in  relation  to  the  sub- 
ject-matter of  such  contract,  were  completely  merged ;  and 
the  two  parts  of  such  contract,  appellee's  deed  and  the  writ- 
ing executed  by  Pettit  in  consideration  of  such  deed,  became 
and  were  the  exclusive  evidence  of  the  only  covenants  and 
agreements,  of  or  concerning  the  subject-matter  of  such  con- 
tract, by  which  the  respective  parties  ultimately  bound  them- 
selves.    This,  we  think,  is  the  law  of  this  State,  in  relation. 
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to  the  matter  we  are  now  considering.  Ice  v.  Ball,  102  Ind, 
42;  Broxon  v.  Russell  &  Co.,  105  Ind.  46;  Singer  Manfg. 
Co.  V.  For^th,  108  Ind.  334. 

In  the  case  last  cited,  the  court  said :  "  The  rule  that  a 
formal  written  contract,  which  appears  to  be  complete,  will 
be  presumed  to  be  the  repository  of  the  final  intentions  of 
the  parties,  in  regard  to  the  subject-matter  of  the  agreement, 
and  that  it  excludes  proof  of  any  prior  or  contemporaneous 
parol  stipulations  which  would  contradict  the  writing,  is 
abundantly  settled,  and  should  not,  on  account  of  its  im- 
portance, be  relaxed  in  any  degree.  *  *  *  Obligations 
which  parties  have  delibemtely  entered  into,  and  put  in 
writing,  can  not  therefore  be  pared  down,  taken  away  or 
enlarged  by  parol  evidence.^' 

In  the  case  under  consideration,  the  parties  to  the  contract 
finally  agreed  upon,  Benjamin  D.  Pettit  as  well  as  Cormacan 
Hays,  each  for  himself  reduced  to  writing  and  subscribed 
the  covenants  and  agreements  whereunto  he  ultimately  bound 
himself,  as  his  part  of  their  mutual  contract.  In  the  second 
and  third  paragraphs  of  his  claim  or  complaint,  after  stating 
that  Pettlt^s  written  contract  of  assumption  was  the  consid- 
eration for  his  deed,  appellee  alleged  that  as  a  further  con- 
sideration for  such  deed,  and  as  an  inducement  to  appellee's 
execution  of  such  deed  and  his  acceptance  of  Pettit's  written 
contract,  said  Pettit  verbally  agreed  with  appellee  that  he 
should  occupy,  use  and  enjoy  the  lands  so  conveyed,  for  the 
full  term  of  three  years  from  September  1st,  1876,  and  that 
he,  Pettit,  would  furnish  to  appellee  five  hundred  yearling 
steers,  etc.  This  verbal  agreement  is  the  foundation  of  ap- 
pellee's cause  of  action  herein,  and  under  our  decisions  it 
must  be  held,  we  think,  that  this  verbal  contract  was  so  far 
merged  in  the  written  instruments,  executed  by  the  parties, 
as  to  render  it  inoperative,  of  no  binding  obligation,  and 
incapable  of  enforcement  in  law  or  in  equity. 

It  is  claimed,  however,  by  appellee's  counsel,  that  the 
alleged  verbal  contract  of  Pettit  is  collateral  to,  independent 
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of,  and  entirely  consistent  with  the  written  contract  of  the 
parties,  as  evidenced  by  appellee's  deed  and  Petlit's  written 
•contract  of  assumption ;  and,  in  support  of  their  position, 
<x)unsel  refer  us  to  and  rely  upon  Welz  v.  Bhoditis,  87  Ind. 
1  (44  Am.  R.  747),  and  the  authorities  there  cited.  This 
<;Iaim  of  counsel  is  manifestly  inconsistent,  and  directly  at 
variance,  with  the  averments  of  the  second  and  third  para- 
graphs of  appellee's  claim  or  complaint.  In  each  of  these 
paragraphs,  it  was  alleged,  as  we  have  seen,  that  Pettit's 
verbal  contract  was  made  as  a  further  consideration  for,  and 
as  an  inducement  to,  the  execution  of  appellee's  deed.  These 
averments  being  true,  it  can  not  be  correctly  said  that  such 
verbal  contract  was,  in  any  legal  sense,  collateral  to  appellee's 
deed  or  Pettit's  written  contract  of  assumption,  which  to- 
gether constituted  their  written  contract.  It  is  well  settled 
by  our  decisions,  that  such  a  contract  can  not  be  controlled, 
<liminished  or  enlarged  by  any  precedent  or  contemporane- 
ous verbal  agreement  by  or  between  the  parties,  in  relation 
to  the  subject-matter  of  the  written  contract.  Mo  Donald  v. 
Ulfes,  61  Ind.  279,  and  cases  cited;  WalterhotLse  v.  Oarrard, 
70  Ind.  400;  Glodfdter  v.  Hulett,  72  Ind.  137. 

We  are  of  opinion,  for  the  reasons  given,  that  the  court 
below  erred  in  overruling  appellant's  demurrers  to  the  sec- 
ond and  third  paragraphs  of  appellee's  claim  or  complaint. 

It  will  be  seen  from  our  statement  of  the  substance  of 
the  first  paragraph  of  complaint,  that  it  was  not  averred 
in  such  paragraph,  that  the  agreement  of  Benjamin  D. 
Pettit  therein  declared  upon,  or  any  part  thereof,  was  in 
writing.  In  the  absence  of  such  an  averment,  it  must  be  as- 
sumed that  the  entire  agreement  of  Pettit,  declared  upon  in 
such  first  paragraph,  was  the  oral  or  verbal  agreement  of 
Pettit,  and  that  no  part  thereof  was  in  writing.  This  is  set- 
tled by  our  decisions.  Langford  v.  Freeman^  60  Ind.  46 ; 
Goodrich  v.  Johnson^  66  Ind.  258 ;  Ice  v.  Ball,  supra. 

The  entire  agreement  of  Pettit,  as  stated  in  the  first  para- 
graph of  complaint,  rested  in  parol,  and,  therefore,  what  we 
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'  have  said^  in  considering  the  sufficiency  of  the  second  and 
third  paragraphs^  can  have  no  application  to  such  first  para- 
graph. Appellant's  learned  counsel  have  failed  to  point  out 
any  valid  objection,  and  we  can  not  see  any  such  objection,  to 
the  sufficiency  of  the  first  paragraph  of  complaint,  and,  there- 
fore, we  hold  that  the  demurrer  to  this  first  paragraph  was 
correctly  overruled. 

After  appellant's  demurrers*  to  each  paragraph  of  appellee's 
claim  or  complaint  were  overruled  by  the  court,  issue  was 
joined  by  appellant's  answer  in  geneml  denial.  The  cause 
was  tried  by  the  court,  and  a  finding  was  made  for  appellee, 
the  claimant  or  plaintiff  below,  and,  over  appellant's  motion 
for  a  new  trial,  tjie  court  rendered  judgment  on  its  finding. 
It  is  fairly  shown  by  the  record  of  this  cause,  that  the  find- 
ing and  judgment  of  the  trial  court  can  only  be  rested  upon 
the  second  and  third  paragraphs  of  the  claim  or  complaint 
herein.  Certainly,  we  can  not  say  from  the  record  that  the 
finding  and  judgment  herein  were  made  and  rendered  wholly 
and  exclusively  upon  the  first  paragraph  of  such  claim  or 
complaint.  But,  as  we  have  seen,  the  second  and  third  par- 
agraphs, which  are  clearly  bad,  were  held  good  below  upon 
appellant's  demurrers  thereto,  and  the  rulings  on  such  de- 
murrers were  assigned  here  as  errors.  In  such  a  case,  it  is 
settled  by  our  decisions,  that  the  judgment  below  must  be 
reversed.  Evansville,  etc.,  Co,  v.  Wildman,  63  Ind.  370; 
Pennsylvania  Go.  v.  Holdemian,  69  Ind.  18 ;  Ethel  v.  BaicheU 
der^  90  Ind.  520;   Gty  of  Loganaport  v.  LaRose,  99  Ind.  117. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrers  to  the 
second  and  third  paragraphs  of  the  claim  or  complaint,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Filed  Mar.  19, 1887;  petition  for  a  rehearing  07erruled  Ma7  25, 1887* 
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Cioffin  v.  Ransdell,  Receiver. 
No.  12,433. 

Coffin  v.  Ransdell..  Beceiveb.  ho  417 

|139    WSj 

Corporation. — Stoek  Suhaeription.— Payment  in  I^vperty. — Subscriptions  to 
corporation  stock  need  not,  in  the  absence  of  statutory  provisions  requir- 
ing it,  be  paid  in  cash,  but  any  property  which  the  corporation  is  au- 
thorized to  purchase,  or  which  is  necessary  for  the  purposes  of  its  legit- 
imate business,  may  be  received  in  payment 

Same. — CcntraeL — Ultra  Vv^es, — Where  a  corporation  is  organized  to  en- 
gage in  the  manufacture  of  agricultural  implements  and  to  acquire  and 
hold  letters-patent  for  such  articles  as  it  may  desire  to  manufacture,  a 
contract  to  receive  in  payment  for  stock  subscribed,  letters-patent,  im- 
plements, material  and  other  assets  of  its  predecessor  in  the  same  busi- 
ness, a  partnership, is  not  ultra  vireSf  but  valid  and  binding. 

Same. —  Overvaluation  of  Property. — Fraud. — Rereh^r. — A ction  for  Unpaid  Sub- 
scription,— The  fact  that  property  received  by  a  corporation  in  full  pay- 
ment for  stock  subscription  is  taken  at  an  overvaluation  will  not  enable  a 
receiver  of  the  corporation  to  maintain  an  action  against  a  shareholder 
as  for  unpaid  subscription,  until  the  transaction  has  been  first  impeached 
for  fraud. 

From  the  Marion  Superior  Court. 

A.  C.  Harris  and  W.  IL  Calkins^  for  appellant. 

B.  Harrison,  W,  H.  H,  Miller  emd  J.  B.  Elam,  for  appellee. 

Mitchell,  J. — Daniel  M.  Ransdell,  as  receiver  of  the 
Unthank  Plow  Company,  a  corporation  organized  under  the 
law  of  the  State  of  Indiana,  brought  this  suit  against  Francis 
A.  Coffin,  a  shareholder,  to  recover  an  alleged  balance  due 
upon  his  stock  subscription.  He  alleges  that  he  brings  the 
suit  by  the  especial  direction  of  the  court,  under  whose 
appointment  he  is  acting  as  receiver. 

From  the  facts  put  forward  in  the  complaint,  and  relied 
on  as  a  ground  of  recovery,  it  appears  that  the  Unthank 
Plow  Company  was  organized  on  the  13th  day  of  July,  1881, 
'by  Daniel  Unthank,  Francis  A.  Coffin  and  William  E.  Coffin. 
The  capital  stock  was  fixed  at  $50,000,  divided  into  1,000 
shares  of  $50  each.  Articles  of  association  were  filed,  as 
required  by  law.  These  are  embodied  in  the  complaint. 
Vol.  110.— 27 
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"  The  object  and  business  of  the  corporation,"  as  set  forth 
in  its  articles  of  association,  ^'  is  the  manufacture  and  sale  of 
agricultural  implements,  and  other  articles  and  machinery, 
and  also  to  acquire,  purchase,  and  hold  letters-patent  for 
such  patented  articles  as  it  may  desire  to  manufacture." 

The  three  corporators  were  named  in  the  articles  as  direc- 
tors. The  articles  of  association  concluded  as  follows :  "  The 
undersigned  hereby  associate  themselves  together  for  the 
purpose  of  forming  this  corporation,  and  severally  subscribe 
the  amount  of  stock  set  opposite  their  names. 

(Signed)  "  Daniel  Unthank,  499  shares. 
"  Francis  A.  Coffin,  499  shares. 
"  William  E.  Coffin,      2  shares." 

These  articles  were  signed  July  13th,  1881. 

The  complaint  avers  that  the  corporation  was  organized 
as  the  successor  of  Unthank  &  Coffin,  a  partnership,  engaged 
in  the  same  business  as  that  proposed  to  be  conducted  by  the 
corporation,  and  that  the  members  of  the  late  firm  were 
Daniel  Unthank  and  Francis  A.  Coffin. 

It  is  charged  that  the  only  manner  in  which  there  was 
ever  any  payment,  or  pretence  of  payment,  of  the  stock  sev- 
erally subscribed  by  Daniel  Unthank  and  Francis  Coffin,  or 
either  of  them,  was  by  turning  over  to  the  corporation  the 
property  and  assets  of  the  firm  of  Unthank  &  Coffin,  which 
property  and  assets,  the  plaintiif  avers,  the  subscribers,  Un- 
thank and  Coffin,  well  knew  were  not  more  than  one-fourth 
the  amount  of  the  stock  so  subscribed  by  them. 

Unthank  and  Coffin,  it  is  alleged,  each  owned  one-half  of 
the  property  so  turned  over  in  payment  of  their  respective 
subscriptions.  It  is  averred  that  the  property  so  transferred 
consisted  in  part  of  letters-patent,  securing  the  right  to  man- 
ufacture plows  of  a  certain  kind,  which  letters-patent,  it  is 
alleged,  were  turnM  in  at  a  valuation  of  $27,000,  each  of  the 
late  partners  taking  credit  on  his  subscription  for  one-half 
that  amount.  Plows,  and  material  on  hand  for  the  manu- 
facture of  plows,  estimated  at  $3,000,  were  in  like  manner 
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applied,  as  were  also  bills  receivable,  and  credit  accounts  of 
the  late  firm,  amounting  to  $9,000.  The  balance  of  the  sub- 
scription was  paid,  the  complaint  avers,  "  by  turning  in  other 
alleged  assets  of  Unthank  &  Coffin,  which  were  not  assets  at 
all."  What  these  alleged  assets  were,  or  their  value,  is  not 
fitated.  It  is  charged  in  general  terms,  that  the  letters-patent, 
and  other  articles  and  assets  so  turned  in  and  applied,  were 
vastly  overestimated  in  value ;  that  the  bills  receivable  were 
worth  less  than  one-half  the  amount  they  were  credited  for 
on  the  subscriptions,  all  of  which  it  is  alleged  was  well  known 
to  the  defendant. 

From  the  facts  as  set  forth,  and  which  are  substantially 
stated  above,  the  conclusion  is  drawn,  that  the  defendant  is 
indebted  for  at  least  75  per  cent,  of  his  original  stock  sub- 
scription.    An  accounting  and  judgment  are  prayed. 

The  appellant  contends  that  the  facts  stated  do  not  consti- 
tute a  cause  of  action  against  him,  and  hence  that  the  court 
below  erred  in  overruling  his  demurrer  to  the  complaint. 

It  is  fairly  inferable  from  the  facts  disclosed,  that  at  or 
subsequent  to  the  incorporation  of  the  company,  it  was  agreed 
between  the  directors  of  the  corporation  and  the  defendant, 
that  his  interest  in  the  property  and  assets  of  the  firm  of  Un- 
thank &  Coffin  should  be  transferred  and  accepted  in  full  pay- 
ment of  his  subscription  to  the  stock  of  the  Unthank  Plow 
Company,  and  that  it  was  so  transferred  and  accepted.  The 
gravamen  of  the  plaintiff's  case  is,  that  because  there  was  an 
overvaluation  of  the  property,  the  transfer  and  acceptance 
constituted,  as  against  subsequent  creditors  of  the  corporation, 
payment  pro  tanto  only. 

Assuming  as  receiver  to  represent  the  creditors  of  the  coi^ 
poration,  the  plaintiff,  in  his  official  or  representative  char- 
acter, asserts  the  right  to  ascertain  the  real  value  of  the  prop- 
erty and  assets  transferred,  and  to  recover  from  the  defendant 
the  difference  between  such  value  and  the  amount  subscribed 
by  him,  as  unpaid  subscription. 

It  is  to  be  noted  that  there  is  an  entire  absence  of  any 
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charge  or  suggestion  that  the  corporation  was  in  any  way  mis- 
led or  overreached  by  the  defendant^  as  to  the  situation  or 
value  of  the  property ;  nor  does  it  appear  that  the  transac- 
tion was  merely  colorable,  or  a  mere  device  on  the  part  of 
the  corporators  to  absorb  the  capital  stock  of  the  corporation 
without  making  what  was  regarded,  and  agreed  upon,  as  an 
equivalent  in  payment. 

The  inference  is,  that  the  board  of  directors,  comprising  all 
the  stockholders,  with  full  knowledge  of  all  the  facts,  accepted 
the  property  and  assets  in  question  as  payment,  and  without 
any  fraudulent  intent  consummated  the  transaction,  which 
stood  without  question  until  it  was  assailed  by  the  receiver 
in  the  manner  stated. 

It  is  to  be  observed,  further,  that  this  is  not  a  suit  to  re- 
scind or  set  aside  the  transfer  and  acceptance  of  the  property, 
or  any  part  of  it,  as  fraudulent,  nor  is  there  any  pretence  that 
the  transaction  was  itftra  nires  and  void.  From  the  frame 
of  the  complaint,  and  in  all  its  distinctive  features,  the  action 
is  purely  a  suit  at  law  to  collect  unpaid  subscription  to  stock. 

Accepting  the  situation,  and  the  property  as  he  found  it, 
the  receiver  simply  says,  that  the  only  payment,  or  pretence 
of  payment,  which  the  defendant  ever  made  of  his  subscrip- 
tion, was  in  the  manner  stated,  and  that  because  the  property 
taken  in  payment  was  knowingly  overvalued  by  the  defend- 
ant, and  the  other  corporators,  the  diflFerence  between  the  ac- 
tual value  of  the  property  and  assets  so  taken,  and  the  amount 
of  the  defendant's  subscription,  remains  unpaid. 

The  argument  in  support  of  the  judgment  of  the  court 
below,  which  was  for  the  plaintiff,  rests  upon  the  proposition 
that  the  capital  stock  of  a  corporation,  especially  the  unpaid 
subscriptions  to  such  stock,  constitutes  a  trust  fund  for  the 
benefit  of  the  general  creditors  of  the  corporation.  This 
being  so,  it  is  argued  that  the  representative  of  the  creditors 
"has  the  right  as  against  anybody,  and  as  against  any  settle- 
ment or  contract  to  which  they  were  not  parties,  to  inquire 
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into  the  state  of  the  fund,  and  to  insist  that  all  who  are 
really  indebted  be  compelled  to  pay." 

That  subscriptions  to  the  capital  stock  of  a  corporation 
are  required  to  be  made  in  good  faith,  can  not  be  doubted. 
Simulated  subscriptions  by  persons  who  have  neither  the 
ability  nor  purpose  to  pay,  and  arrangements  between  the 
subscribers  and  the  agents  or  promoters  of  a  corporation, 
that  subscriptions  shall  be  merely  colorable,  are  a  fraud  upon  , 
the  law.  This  much  was  decided  in  the  recent  case  of  Hoi- 
vian  V.  Statey  ex  veL,  105  Ind.  569. 

The  legislative  purpose  in  making  provision  for  corporate 
organizations  was,  that  subscriptions  to  the  capital  stock 
should  constitute  a  fund,  or  capital,  with  which  to  purchase 
property  necessary  for  the  corporate  business,  and  to  enable 
the  corporation  to  engage  in  and  carry  out  the  purpose  of 
its  organization.  It  is  upon  the  faith  of  its  capital  stock, 
either  paid  in  and  invested  in  available  property  and  cor- 
porate assets,  or  to  be  paid  in,  that  credit  may  be  extended 
to  the  corporation.  Having  paid,  or  agreed  to  pay,  their 
subscriptions  for  stock,  is  the  consideration  upon  which  the 
several  corporators  enjoy  exemption  from  personal  liability 
for  (M)rporate  debts,  except  as  such  liability  may  be  imposed 
by  statute. 

It  follows  necessarily  that  unpaid  subscriptions  to  the 
capital  stock  of  a  corporation  constitute  a  trust  fund  for  the 
benefit  of  creditors;  and  it  follows  also,  that  the  officers  of 
the  corporation,  who  are  trustees  in  respect  to  its  property 
and  funds,  can  not  purposely  or  fraudulently  waste  or  dissi- 
pate the  corporate  assets,  nor  can  they  defeat  or  impair  the 
trust,  by  accepting  merely  simulated  or  fictitious  payment  of 
stock  subscriptions,  or  by  any  other  device  short  of  an  actual 
payment  of  that  which  is  in  good  faith  taken  as  an  equiva- 
lent for  the  stock.  Scovill  v.  Thayer,  105  U.  S.  143;  Sawyer 
V.  Hoag,  17  Wall.  610;  Osgood  v.  King,  42  Iowa,  478; 
Wetherbee  v.  Baker,  35  N.  J.  Eq.  501 ;  Boynton  v.  Hatch,  47 
N,  Y.  225;  Orawford  v.  Rohrer,  59  Md.  599;  Thompson 
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Stockholders,  section  129;  Morawetz  Corp.,  sections  423^ 
824,  825. 

Any  arrangement,  therefore,  between  a  stockholder  and 
the  officers  or  agents  of  a  corporation,  by  which  paid-up 
shares  of  stock  are  issued  upon  merely  simulated  or  nominal 
payment,  whether  such  payment  be  made  in  money  or  prop- 
erty, is  regarded,  as  between  the  stockholders  and  the  credit- 
ors of  the  corporation,  as  a  sham,  and  hence  no  paymout  at 
all.  Such  payments,  like  simulated  subscriptions,  are  an 
evasion  of  the  law,  and  are,  therefore,  fraudulent  and  void. 

The  affirmation  of  the  foregoing  propositions  does  not,  how- 
ever, meet  the  exigencies  of  the  plaintiff's  case.  Having 
averred  an  actual  substantial  payment  to,  and  acceptance  by, 
the  corporation  of  valuable  property,  while  that  transaction 
remains  unimpeached  and  unrescinded,  the  necessities  of  the 
plaintiff's  case  required  that  he  should  show  a  state  of  fects 
which  rendered  the  transaction  ultra  vires  and  void,  or  that 
it  was  so  infected  with  fraud  and  bad  faith,  as  that  the  cred- 
itors might  treat  it  as  void,  without  setting  it  aside. 

Whatever  may  have  been  formerly  held,  it  is  now  estab- 
lished that  subscriptions  to  corporate  stock  need  not,  in  the 
absence  of  statutory  provisions  requiring  it,  be  paid  for  in 
cash.  The  principle  is  now  generally  accepted,  both  in 
England  and  America,  that  any  property  which  the  corpora- 
tion is  authorized  to  purchase,  or  which  is  necessary  for  the 
purposes  of  its  legitimate  business,  may  be  received  in  pay- 
ment for  its  stock.  Any  payment,  whether  it  be  in  money 
or  money's  worth,  so  that  it  be  made  in  good  faith,  will  give 
the  shares  so  paid  for  the  status  of  paid-up  stock.  In  the 
language  of  Lord  Justice  Giffard,  in  Dnunmond^a  Case,  L. 
R.  4  Ch.  Ap.  772 :  "  If  a  man  contracts  to  take  shares  he  must 
pay  for  them,  to  use  a  homely  phrase,  ^  in  meal  or  in  malt ; ' 
he  must  either  pay  in  money  or  in  money's  worth.  If  he  pays 
in  one  or  the  other,  that  will  be  a  satisfaction."  Fletcher  v. 
McGilly  ante,  p.  395 ;  Oincinnati,  etc.,  R,  R,  Co,  v.  Clarkson, 
'  7  Ind.  595 ;  State  v.  Baily,  16  Ind.  46 ;  Phelan  v.  Hazard, 
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5  Dill.  45 ;  Van  Cati  v.  Van  BrurU,  82  N.  Y.  535 ;  Lorillard 
V.  ayde,  86  N.  Y.  384  ;  Carr  v.  Le  Fevre,  27  Pa.  St.  413. 
Philadelphia^  etc.,  R.  R.  Co.  v.  Hickman,  28  Pa.  St.  318 ; 
Pittsburgh,  etc.,  R.  R.  Cb.  v.  Stewart,  41  Pa.  St.  54 ;  Fore- 
man V.  Bigelow,  4  Cliff.  508 ;  Liebke  v.  Knapp,  79  Mo.  22 ; 
Foster  v.  Seymour,  6  Am.  &  Eng.  Corp.  Cases,  533 ;  Oraw- 
ford  V.  Rohrer,  supra;  In  re  Baglan  Hall  Colliery  Co,,  L.  R. 
5  Ch.  Ap.  346 ;  PeWs  Case,  L.  R.  5  Ch.  Ap.  11 ;  Spargo's 
Case,  L.  R.  8  Ch.  Ap.  407 ;  In  re  Cape  Breton  Co.  Limited, 
50  Law  Times,  N.  S.  390;  18  Am.  Law  Rev.  256;  Thomp- 
son Stockholders,  sections  127-130;  Morawetz  Corp.,  sec- 
tions 425,  428,  825,  826. 

The  foregoing,  and  many  other  cases  which  might  be  cited, 
afford  examples  of  transactions,  such  as  that  here  involved, 
between  the  owners  of  property  and  corporations  which  they 
formed,  which,  in  the  absence  of  fraud,  have  been  sustained 
by  the  courts. 

As  shown  by  the  articles  of  association,  the  Unthank  Plow 
Company  was  organized  for  the  purpose  of  engaging  in  the 
manufacture  of  plows  and  other  agricultural  implements,  and 
also  to  acquire,  purchase,  and  hold  letters-patent,  for  such 
articles  as  it  should  engage  in  the  manufacture  of. 

The  contract  to  receive  in  payment  the  letters-patent,  plows, 
material,  and  other  assets  of  its  predecessor,  Unthank  &  Cof- 
fin, was,  therefore,  not  ultra  vires.  Lyon  v.  Swings,  17  Wis. 
63;  dark  v.  Farrington,  11  Wis.  306;  Blunt  v.  Walker,  11 
Wis.  334;  Cornell  v.  Hichens,  11  Wis.  353. 

Does  the  fact  that  the  property  was  received  at  an  over- 
valuation, enable  the  receiver  to  maintain  this  suit  without 
impeaching  or  setting  the  transaction  aside,  if  it  can  be  set 
aside  ?  No  proposition  can  be  plainer,  upon  the  facts  as  stated, 
than  that  the  title  to  the  property  and  assets  which  were 
transferred  to  the  corporation  passed  to  and  remains  in  it,  or 
in  the  receiver,  and  that  the  title  and  ownership  of  the  stock 
thereby  paid  for  vested  in  the  defendant.  The  transaction 
having  been,  so  fiir  as  appears,  fully  executed  years  before 
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the  receiver  was  appointed,  may  he  permit  it  to  stand  and 
now  treat  it  as  so  far  void  as  to  ask  for  a  new  valuation  of 
the  property?  May  he  disaffirm  the  contract  in  part,  and 
affirm  as  to  the  residue  ?  We  have  been  unable  to  discover 
any  principle  or  well  considered  authority  which  affirms  this 
proposition. 

The  principle  deducible  from  the  authorities  already  cited 
is,  that  even  in  case  of  an  overvaluation  of  property  trans- 
ferred to  a  corporation  in  payment  of  shares,  the  transaction, 
unless  void  for  some  reason,  is  binding  so  long  as  it  is  not 
impeached  by  the  corporation,  or  its  assignee ;  and  it  can  be 
impeached  only  for  fraud  upon  the  corporation.  Coit  v. 
Gold  Amalgamating  Oo.,  119  U.  S.  343  ;  Phelan  v.  Hazard, 
supra;  Brant  v.  EMen,  59  Md.  1. 

Thus  it  has  been  held  that  a  mining  corporation  may  issue 
shares  to  its  creditors  as  fully  paid  up,  in  consideration  of 
mining  lands,  and  although  these  lands  be  greatly  overvalued, 
the  assignee  in  bankruptcy  of  the  corporation  can  not,  with- 
out disaffirming  the  contract,  set  up  the  claim  that  the  prop- 
erty was  not  worth  what  it  was  valued  at.  Foreman  v.  Big-- 
eloWy  supra.  So  in  Phelan  v.  Hazard,  supra,  a  case  closely 
analogous  in  its  facts  to  the  one  under  consideration,  Judge 
Dillon  said:  "While  the  contract  stands  unimpeached,  the 
courts,  even  where  the  rights  of  creditors  are  involved,  will 
treat  that  sls  a  payment  which  the  parties  have  agreed  should 
be  payment.'^ 

A  standard  author  concludes  a  careful  and  exhaustive  ex- 
amination of  this  subject  thus:  "The  whole  discussion 
resolves  itself  into  the  following  conclusions:  A  corpora- 
tion may  take  in  payment  of  its  shares  any  property  which 
it  may  lawfully  purchase.  Such  a  transaction  is  not  ultra 
vires  or  void,  but  is  valid  and  binding  upon  the  original 
share-takers  and  upon  the  corporation,  unless  it  is  rescinded 
or  set  aside  for  fraud.  While  such  a  contract  stands  unim- 
peached, the  courts,  even  where  the  rights  of  creditors  are 
involved,  will  treat  that  as  payment  which  the  parties  have 
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agreed  should  be  payment."     Thompson  Stock.,  section  134. 

"Many  attempts/'  says  another  learned  author,  "have 
been  made,  in  cases  where  stock  was  issued  for  property 
taken  at  an  overvaluation,  to  hold  the  party  receiving  such 
stock  liable  for  its  full  par  value,  less  the  actual  value  of 
the  property  received  from  him.  These  attempts  have  not 
been  successful.  •  As  already  seen,  the  transaction  is  upheld 
as  legal,  valid,  and  binding  on  all  parties  and  persons,  unless 
there  is  an  overvaluation,  and  that  overvaluation  is  shown 
to  have  been  fraudulent.  When  this  is  proved,  then  the 
contract  is  to  be  treated  like  other  fraudulent  contracts.  It 
is  to  be  adopted  in  toto,  or  rescinded  in  toto  and  set  aside. 
Each  party  is  to  be  restored  as  nearly  as  possible  to  their  orig- 
inal positions.  The  property  or  its  value  is  to  be  returned 
to  the  person  receiving  the  stock,  and  he  must  return  the 
stock  or  its  real  value.  Its  real  value  is  ascertained,  not  by 
its  par  value,  but  by  its  selling  market  value."  Cook  Stock 
and  Stockholders,  section  47. 

The  contract,  not  being  void,  must  be  disafl&rmed  and  set 
aside,  before  the  receiver  can  maintain  an  action  at  law  as 
for  unpaid  subscriptions.     Scovill  v.  Thay^,  supra. 

Suppose  it  be  true,  that  in  consummating  the  arrangement, 
the  property  of  Unthank  &  CoflSn  was  turned  in  to  the  cor- 
poration at  an  overvaluation,  and  that  the  defendant  and  the 
other  corporators  participated  in  the  alleged  wrong.  The 
transaction  was  the  result  of  an  agreement  which  the  parties 
had  the  right  as  between  themselves  to  make.  Being  corpo- 
rators, they  had  the  right  to  fix  the  amount  of  the  capital 
stock.  It  was  competent  for  them  to  estimate  the  value  of 
their  own  property.  The  property  was  such  as  was  suited  to 
the  proposed  business  of  the  corporation.  Can  the  court  now 
arbitrarily  say  that  because  they  estimated  their  property  too 
high,  the  defendant  shall  now  be  compelled  to  pay  par  for 
his  stock,  and  yet  take  a  price  for  his  property  which  he  never 
agreed  to  ?  Shall  he  be  capriciously  punished,  by  being  made 
liable  ex  contractu,  upon  a  contract  which  he  never  made  ?  If 
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the  defendant  has  participated  in  a  fraud,  whereby  the  cred- 
itors of  the  corporation,  who  exercised  ordinary  business 
sagacity,  have  suffered  damage,  whatever  redress  such  cred- 
itors  may  now  obtain,  while  their  representative  retains  the 
defendant's  property,  must  be  sought  by  an  action  ex  delicto. 

In  the  case  of  In  re  Baglan  Hall  Colliery  Go,,  supra,  where  a 
colliery  had  been  turned  over  to  a  corporation  in  payment  for 
stock  subscriptions,  and  where  a  question  of  overvaluation 
was  made.  Lord  Justice  Giffard  said :  "  The  test  to  be  ap- 
plied is  this:  could  the  company  by  any  proceeding  have 
set  aside  the  transaction  by  which  it  was  arranged  that 
the  owners  of  the  colliery  were  to  have  paid-up  shares  as  the 
price  of  their  interests  in  the  colliery?  *  *  *  There  is  noth- 
ing in  the  evidence  to  show  that  any  person  has  been  de- 
ceived, *  *  The  case  is  precisely  the  same  as  PelPs  Case,  *  * 
and  it  must  be  held  that  the  persons  who  subscribed  the  memo- 
randum of  association  have  paid  all  that  they  were  bound  to 
pay.  Creditors  have  no  ground  for  complaint,  for  persons  who 
are  about  to  enter  into  transactions  of  magnitude  with  an  indi- 
vidual, make  inquiry  into  the  state  of  his  circumstances  ;  and 
so,  if  they  enter,  into  them  with  a  limited  company,  it  is  their 
own  fault  if  they  do  not  inquire  into  the  nature  of  the  mem- 
orandum and  articles,  and  look  to  the  register  of  share- 
holders." 

Examination  of  the  articles  of  the  corporation  here  in- 
volved would  have  disclosed  that  the  business  of  the  com- 
pany was  the  manufacture  of  plows  and  other  implements, 
and  to  acquire  and  own  patent  rights. 

The  register  of  stockholders  doubtless  would  have  dis- 
closed to  any  one  examining  it,  that  the  stock  subscribed  had 
been  paid  up.  Inquiry  doubtless  would  have  disclosed  the 
manner  of  payment.  The  solvency  of  the  company  de- 
pended then  upon  the  nature  and  value  of  its  property  and 
assets.  If  there  was  no  fraud  or  concealment  after  the  trans- 
action in  question  was  consummated,  it  is  not  perceived  how 
the  creditors  were  defrauded  by  reason  of  an  overvaluation 
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of  the  property,  which  was  turned  over  in  payment  of  the 
stock,  any  more  than  they  would  have  been  if  the  subscri- 
bers had  paid  in  cash  for  tlieir  stock,  and  the  corporation 
had  then  invested  the  money  in  patents  and  other  property, 
which  could  now  be  shown  was  purchased  at  a  price  in  ex- 
cess of  their  value. 

The  fact  is  well-known  that  many  of  the  corporate  enter- 
prises now  in  progress  have  been  projected  by  persons  who 
contributed  their  inventions,  or  their  skilled  services  and 
experience  in  business  at  a  fixed  price,  or  perhaps  what  was 
rescued  from  the  wreck  of  some  previous  enterprise,  and 
nothing  else,  in  payment  of  subscriptions  to  capital  stock.  It 
could  not  be  tolerated,  in  the  event  of  an  adverse  outcome, 
that,  notwithstanding  the  utmost  good  faith  may  have  been 
observed  in  making  such  contribution  or  payment,  und  ia 
disclosing  all  the  facts,  creditors,  who  were  in  no  way  mis- 
led, could  now,  by  simply  assorting  an  overvaluation  of 
what  had  been  agreed  upon  and  accepted  as  payment  of  sub- 
scriptions, enforce  contracts  which  were  never  made. 

Patent- rights  and  mining  and  manufacturing  property, 
which  are  embarked  in  enterprises,  are  frequently  valued  by 
their  owners  and  others  at  a  prospective  value,  which  may 
or  may  not  be  realized,  dependent  upon  future  contingencies. 
If  the  owners,  who  put  such  valuations  thereon,  act  in  good 
faith,  and  yet  suffer  disappointment,  we  can  see  no  reason 
why  they  should  suffer  further,  unless  they  have  been  guilty 
of  fraud  or  concealment,  which  has  resulted  in  damage  to 
others. 

Our  conclusion  is,  that  the  complaint  states  no  cause  of 
action,  and  that  the  court  erred  in  overruling  the  appellant's 
demurrer.  This  renders  it  unnecessary  that  we  should  con- 
sider other  questions  discussed. 

Judgment  reversed,  with  costs. 

Filed  March  18,  1887 ;  petition  for  a  rehearing  overruled  May  28, 1887. 
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No.  13,287. 

Scherer  v.  Ingerman,  Administrator. 

Decedents'  Estates. — Proceeding  to  Sell  Real  Estate, — SUUtUe  of  Limitaiums, 
— The  fifteen  years'  statute  of  limitations  (section  294,  R.8. 1881)  is  ap- 
plicable to  a  proceeding  by  an  administrator  for  the  sale  of  real  estate 
to  pay  claims  against  the  estate  of  his  decedent. 

Same. — Allowance, — Acenud  of  Cause  of  Action, — Where  a  claim  was  filed  in 
1868,  and  allowed  in  1869|  but  the  judgment  was  subsequently  reversed 
on  appeal,  and  the  claim  finally  allowed  in  1872,  it  is  held,  under  the 
facts  of  this  case,  that  the  cause  of  action  accrued  in  1872,  and  a  pro- 
ceeding, begun  in  1886,  for  the  sale  of  real  estate  to  pay  the  allowance, 
is  not  barred. 

Same. — Laches, — Equitable  EstoppeL — Staiule  of  Limitationa, — It  is  only  where 
tlie  laches  of  a  party  are  of  such  a  cbiaracter  as  to  work  an  equitable 
estoppel,  that  his  right  of  action  will  be  limited  to  a  less  period  than 
that  fixed  by  the  statute  of  limitations. 

Same. — Quitclaim  Deed, — Estoppel, — The  fact  that  during  the  pendency  of 
his  claim  against  an  estate,  a  creditor  joins  his  wife,  an  heir,  in  a  quit- 
claim deed  to  her  interest  in  the  land  of  the  decedent,  will  not  estop  the 
creditor  or  the  administrator  from  maintaining  a  proceeding  against  a 
remote  grantee  of  the  purchaser  for  the  sale  of  the  land  to  pay  the  claim, 
after  the  personal  estate  has  been  wasted  without  the  fault  of  the  cred- 
itor. 

Same. — Purchase  of  Ijind  from  Heir, — Notice  of  Allowance  Against  Estate, — 
Purchasers  of  real  estate  from  the  heirs  of  a  decedent  are  bound  to  take 
notice  of  the  record  of  allowances  against  the  estate,  and  to  know  that 
the  hind,  upon  failure  of  personal  assets,  is  liable  to  sale. 

Same,— Defences  to  Proceeding  to  Sell  Real  E8taU.—Paymenl,— Set-Off.— Former 
Adjudication. — In  a  proceeding  by  an  administrator  for  the  sale  of  land, 
held  by  a  remote  grantee  of  the  heirs,  to  pay  a  claim,  the  facts  that  the 
defences  of  payment  and  set-off  were  set  up  by  a  former  administrator, 
who  was  an  heir,  against  the  allowance  of  the  claim,  and  that  the  other 
heirs  had  requested  that  such  defences  be  made  and  were  witnesses,  do 
not  render  the  judgment  allowing  the  claim  a  bar  to  such  defences  in 
the  present  proceeding. 

Same.— Defence  by  Heirs  and  6?m7itec8.— Neither  the  act  of  1875  (^  R.  S. 
1876,  p.  517)  nor  section  2326,  R.  S.  1881,  denies  to  the  heirs  or  their 
grantees,  in  a  proceeding  to  sell  land  to  pay  a  claim  against  a  decedent's 
estate,  the  right  to  defend  against  the  claim  upon  its  merits,  notwith- 
standing it  may  have  been  allowed. 

Same. — Civil  Action. — Change  of  Judge, — A  proceeding  by  an  administrator 
for  the  sale  of  real  estate  is  a  civil  action  in  such  sense  that  a  party  may 
have  a  change  of  judge  upon  a  proper  application. 
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Samc —  WUnen, — DiaqualifiocUion, — Party  to  Issue. — A  person  to  be  disqual- 
ified as  a  witness,  under  sections  498  and  499,  B.  S.  1881,  must  be  a  party 
to  the  issue  to  be  tried,  and  not  merely  a  party  to  the  record  ;  if  a  party 
to  the  record  only,  he  must  be  interested  in  the  issue  in  favor  of  the 
party  calling  him.  • 

Sam£> — Husband  and  Wife.— Vf  here  a  husband  is  incompetent  as  a  witness 
under  sections  498  and  499,  his  wife  is  also  incompetent,  and  vice  versa. 

Change  op  Juixje. — Motion. —  Vacation. — Notice. — Where  a  motion  for  a 
change  of  judge  is  made  in  open  court,  and  tliere  acted  upon,  the  mere 
fact  that  the  affidavit  was  filed  in  vacation  does  not  bring  the  matter 
within  section  417,  B.  S.  1881,  requiring  notice. 

From  the  Hamilton  Circuit  Court. 
T.  J.  Kane  and  T.  P.  Davis,  for  appellant. 
F.  M.  Trissal,  B.  L.  Smith,  W.  J.  Henley,  A.  F.  Shirts  and 
G.  Shirts,  for  appellee. 

ZoLLARS,  J. — Appellee,  as  the  administrator  de  bonis  non 
of  the  estate  of  William  Bishop,  deceased,  on  the  22d  day  of 
March,  1886,  filed  his  petition  asking  for  the  sale  of  real  es- 
tate to  make  assets  with  which  to  pay  a  claim  in  favor  of  one 
Abel  Welsh,  and  the  costs  resulting  from  the  litigation 
thereof  by  the  former  administrator,  which  claim  was  allowed 
by  the  judgment  of  the  court  on  the  28th  day  of  May,  1872. 

It  is  averred  in  the  petition,  that  the  personal  estate  which 
came  into  the  hands  of  the  former  administrator  was  wasted 
by  him,  or  applied  in  the  payment  of  preferred  claims;  that 
no  personal  estate  has  come  into  the  hands  of  appellee ;  that 
the  former  administrator,  and  the  sureties  on  his  bond,  are 
insolvent;  that  the  land  in  question  is  the  only  property  left 
by  the  decedent  from  which  money  can  be  derived  with  which 
to  pay  said  debt  against  the  estate ;  that  while  the  Welsh 
claim  was  pending  for  allowance,  and  was  being  litigated  by 
the  former  administrator,  a  part  of  the  heirs  of  the  decedent, 
by  quitclaim  deed,  conveyed  the  land  to  a  remote  grantor  of 
appellant,  through  whom  he  now  claims  title  to  the  land  as 
owner. 

The  court  below  sustained  a  demurrer  to  several  paragraphs, 
of  appellant's  answer. 
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The  discussion  by  his  counsel  is  confined  to  the  third  and 
tenth  paragraphs.  As  the  tenth  paragraph  contains  all  that 
is  alleged  in  the  third,  it  will  be  sufficient  to  state,  briefly, 
the  content^  of  that  paragraph. 

It  is  therein  averred,  that  William  Bishop  died  intestate 
in  June,  1867 ;  that  a  few  days  thereafter  one  Ira  Bishop 
was  appointed  administrator  of  his  estate ;  that  there  came 
into  his  hands  personal  estate  more  than  sufficient  to  pay  all 
the  debts  and  costs  against  the  estate ;  that  the  Welsh  claim 
was  filed  in  1868,  and  allowed  by  the  judgment  of  the  court 
in  1869;  that  that  judgment  was  reversed  by  the  Supreme 
Court,  and  the  claim  again  allowed  by  the  court  below  in 
1872,  as  alleged  in  appellee's  petition ;  that  in  1868  the  heirs 
of  the  decedent,  among  whom  was  the  wife  of  Welsh,  by  a 
deed  of  conveyance  in  which  Welsh  joined  with  his  wife, 
conveyed  the  land  to  a  remote  grantor  of  appellant,  for  a  full, 
fair,  and  adequate  consideration,  which  was  paid  to  the  wife 
of  Welsh  and  the  other  heirs;  that  in  1883,  more  than  fiftieen 
years  after  the  filing  of  the  Welsh  claim,  and  the  placing  of 
it  upon  the  issue  docket,  and  more  than  ten  years  after  it  was 
finally  allowed,  appellant  purchased  the  land  and  paid  there- 
for a  valuable  consideration,  in  good  faith,  and  without  any 
knowledge  of  the  Welsh  claim,  or  any  other  unpaid  claim 
against  the  estate ;  that  the  grantees  of  the  heirs  of  the  de- 
cedent have  held  the  sole,  continuous,  and  adverse  possession 
of  the  land  for  more  than  eighteen  years  prior  to  the  filing 
of  appellee's  petition,  claiming  to  be  the  exclusive  owners 
thereof  in  fee  simple,  and  free  from  all  claims  in  favor  of  the 
administrator  or  creditors  ;  that  neither  the  administrator  nor 
creditors,  prior  to  the  filing  of  the  petition  herein,  ever  claimed 
that  the  land  was  liable  for  the  payment  of  the  Welsh  claim, 
or  any  part  thereof,  but,  on  the  contrary,  said  Welsh,  with 
full  knowledge  of  all  the  facts,  elected  to  and  did  prosecute 
to  final  judgment  an  action  against  the  former  administrator 
and  his  sureties ;  that  this  proceeding  is  prosecuted  wholly 
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in  the  interest  of  Welsh,  and  that  all  other  claims  and  costs 
against  the  estate  have  been  fully  paid. 

It  is  claimed  by  appellant,  that  the  facts  thus  set  up  show  . 
that  the  proceeding  is  barred  by  the  fifteen  years'  statute  of 
limitations,  and  that  both  Welsh  and  the  administrator  are 
estopped  from  prosecuting  this  action. 

It  was  held  in  the  case  of  Cole  v.  Lafontaine,  84  Ind.  446^ 
that  section  212  of  the  code  of  1852,  2  G.  &  H.  160,  2  R. 
S.  1876,  p.  124,  R.S.  1881,  section  294,  is  applicable  to  pro- 
<5eedings  of  this  character,  and  that  the  expiration  of  fifteen 
years  from  the  time  the  cause  of  action  accrues  will  bar  such 
a  proceeding. 

It  is  contended  by  counsel  for  appellant,  that  the  cause  of 
action  here  accrued  not  later  than  one  year  after  the  admin- 
istrator was  appointed  in  1867,  or,  at  furthest,  not  later  than 
1869,  when  the  Welsh  claim  was  first  allowed  by  the  court. 
On  the  other  hand,  it  is  contended  by  counsel  for  appellee, 
that  the  cause  of  action  did  not  accrue  until  the  final  allow- 
ance of  the  claim  in  1872. 

We  feel  constrained  to  adopt  the  latter  view,  as  applied  to 
this  case.  The  law  in  force  at  the  time  contemplated  a  final 
settlement  of  the  estate  at  the  end  of  a  year  from  the  ap- 
pointment of  the  administrator,  except  where  there  were  un- 
collected claims  due  the  estate,  or  pending  and  undisposed  of 
claims  against  the  estate. 

In  such  case,  the  estate  could  not  be  finally  settled  at  the 
end  of  the  year.  2  G.  &  H.,  p.  517 ;  2  R.  S.  1876,  p.  535 ; 
R.  S.  1881,  section  2393,  et  seq. 

It  was  also  provided,  that  whenever  the  administrator 
should  discover  that  the  personal  estate  was  insufficient  to  pay 
the  liabilities,  the  court  should  order  the  sale  of  real  estate, 
upon  the  petition  of  the  administrator,  stating  the  amount  of 
the  personal  estate  that  had  come  to  his  hands,  the  amount 
of  debts  outstanding  against  the  estate,  and  the  insufficiency 
of  the  personal  estate  to  pay  them. 

A  like  application  could  be  made  by  a  creditor.     2  G.  <& 
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H.,  pp.  506,  508 ;  2  R.  S,  1876,  pp.  519,  523 ;  R.  S,  1881, 
sections  2336,  2338,  2342, 

AccordiDg  to  both  the  petition  and  the  answer  here,  the 
Welsh  claim  was  in  litigation  until  1872,  when  it  was  finally 
allowed  by  the  court.  And,  according  to  the  answer,  that 
was  the  only  claim  against  the  estate  that  was  unpaid.  Ac- 
cording to  the  answer,  also,  the  personal  assets  in  the  hands 
of  the  former  administrator  were  sufficient  to  pay  all  the 
claims  and  costs  against  the  estate.  If  they  were  thus  suf- 
ficient, it  was  not  known  by  that  administrator,  nor  by  the 
creditor  Welsh,  that  there  was  any  necessity  for  resorting  to 
the  land  until  after  those  assets  were  wasted.  When  that 
was  does  not  appear.  And  if,  according  to  the  answer,  all 
claims  and  costs  against  the  estate,  except  the  Welsh  claim, 
were  paid  from  the  personal  assets,  it  was  not,  and  could  not 
be  known  that  it  would  be  necessary  to  resort  to  the  real  es- 
tate until  that  claim  was  finally  allowed.  The  administrator 
was  litigating  that  claim,  and  if  he  had  been  successful  in  de- 
feating it,  and  there  were  no  other  claims  or  costs  against  the 
estate,  as  alleged  in  the  answer,  there  would  have  been  no 
necessity  for  resorting  to  the  real  estate. 

The  creditor,  Welsh,  had  no  right  to  apply  for  a  sale  of 
the  real  estate  until  his  claim  was  finally  allowed  in  1872. 
Until  that  claim  was  allowed,  it  was  not  known  that  he  was, 
in  fact,  a  creditor. 

Upon  the  pleadings  before  us,  it  must  be  held  that  both  as 
to  Welsh  and  the  administrator,  the  cause  of  action  accrued 
upon  the  allowance  of  the  Welsh  claim  in  1872.  That  was 
not  fifteen  years  before  this  proceeding  was  commenced. 

In  some  of  the  States,  where  there  are  no  statutes  of  limi- 
tations applicable  to  a  proceeding  of  this  character,  it  has 
been  held  that  it  must  be  commenced  within  a  reasonable 
time  after  the  discovery  of  the  insufficiency  of  the  personal 
estate,  and  that  neither  the  administrator  nor  the  creditor 
may  resort  to  the  real  estate  if  they  have  been  guilty  of  laches 
which  may  deleteriously  affect  the  rights  of  the  heirs  or  their 
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.grantees  in  and  to  the  real  estate.  Ferguson  v.  Broome^  1 
Bradf.  10;  Estate  of  Crosby,  bb  Cal.  574 ;  McOrary  v.  Taaker, 
41  Iowa,  255 ;  Wolf  v.  Ogihn,  66  111.  224 ;  In  the  matter  of  the 
Eaiate  of  Godfrey,  \  Mich.  308;  Campau  v.  Gillett,!  Mich, 
(annotated)  416. 

But,  as  we  have  seen,  it  has  been  held  that  our  statute, 
limiting  the  right  to  prosecute  certain  actions  to  fifteen  j^cars 
from  the  time  the  cause  of  action  accrues,  applies  fo  proceed- 
ings of  this  character. 

The  drift  of  the  holdings  has  been,  too,  that  where  limi- 
tations are  fixed  by  the  statute,  parties  have,  under  all  cir- 
'Cumstances,  until  the  expiration  of  the  time  thus  fixed  in 
Avhich  to  bring  their  actions.  See  Potter  v.  Smith,  36  Ind. 
231 ;  Harper  v.  Terry,  70  Ind.  264. 

There  may  be  cases  of  statutory  proceedings,  or  cases  of 
purely  equitable  cognizance,  where  the  laches  of  a  party  may 
be  of  such  a  character,  and  under  such  circumstances,  as  will 
bar  his  right  to  prosecute  his  action,  in  less  time  than  that 
iixed  by  the  statute  of  limitations.  But  that  is  only  in  cases 
where  the  laches  are  of  such  a  character  and  under  such  cir- 
-cumstances  as  to  work  an  equitable  estoppel.  State,  ex  rel., 
V.  Gordon,  87  Ind.  171 ;  City  of  Logansport  v.  Uhl,  99  Ind. 
531  (50  Am.  R.  109) ;  Earle  v.  Earle,  91  Ind.  27. 

We  can  not  say  that  in  the  ca^e  before  us  the  administrator 
or  the  creditor,  Welsh,  has  been  guilty  of  laches  of  such  a 
character,  and  under  such  circumstances,  as  to  work  an  equi- 
iablc  estoppel  against  either. 

It  is  true,  that  from  the  time  the  claim  was  allowed  in  May, 
1872,  until  this  proceeding  was  commenced  in  March,  1886, 
no  steps  were  taken  to  reach  the  real  estate,  but  we  are  in- 
formed by  the  answer,  that  during  that  time,  Welsh,  in  an 
efibrt  to  collect  the  amount  of  his  allowance,  prosecuted  to 
final  judgment  an  action  against  the  former  administrator  and 
the  sureties  on  his  bond. 

It  was  not  shown  when  that  action  was  commenced,  nor 
Vol.  110.— 28 
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when  it  terminated,  nor  how  much  time  may  have  been  con- 
sumed in  an  eifort  to  collect  the  judgment.  For  aught  that 
appears,  that  action  may  have  been  pending  at  the  time  ap- 
pellant purchased  the  land.  It  was  proper  and  right  for 
Welsh  to  make  an  effort  to  collect  from  the  former,  and  de- 
linquent administrator,  before  resorting  to  the  real  estate. 
The  personal  estate  was  the  primary  fund  for  the  payment  of 
the  debts^against  the  estate,  and  if  that  was  wasted  by  the 
administrator,  as  alleged,  it  was  the  proper  thing  to  make  him 
and  tlie  sureties  on  his  bond  respond  for  the  amount  of  it,  if 
possible,  before  selling  the  real  estate. 

Of  the  delay  caused  by  the  efforts  of  Welsh  in  that  re- 
gard, neither  the  heirs  nor  appellant,  as  their  remote  grantee, 
can  complain. 

His  efforts,  it  appears,  were  fruitless,  because  of  the  insol- 
vency of  the  former  administrator  and  his  sureties. 

Appellant's  counsel  say  in  th^ir  brief,  that  they  call  the  at- 
tention of  the  court,  as  a  matter  of  information  only,  to  the 
fact  that  the  litigation  growing  out  of  the  Welsh  claim  has 
been  in  this  court  four  different  times. 

There  is  nothing  in  the  cases  of  Bishop  v.  State,  ex  rel.,  83 
Ind.  67,  and  Lord  v.  Bishop,  lOl  Ind.  334,  to  show  that  they 
involved  the  Welsh  claim. 

They  do,  however,  strengthen  the  statements  in  the  plead- 
ings here,  that  the  former  administrator  and  his  sureties  are, 
and  for  some  years  have  been,  insolvent. 

They  show  further,  that  the  efforts  of  Lord,  as  a  creditor 
of  the  estate  of  the  decedent,  to  make  the  former  adminis- 
trator respond  for  his  waste  of  the  personal  estate,  was  not 
terminated  until  the  last  decision  by  this  court,  if  then,  ren- 
dered in  April,  1885. 

They  indicate,  too,  that  Welsh,  the  claimant  interested 
here,  was  one  of  the  sureties  on  the  bond  of  Ira  Bishop,  the 
delinquent  administrator.  If  that  is  in  fact  so,  it  may  be  a 
very  serious  obstacle  in  the  way  of  an  order  for  a  sale  of  the 
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real  estate  to  satisfy  his  claim.     That  he  was  such  surety, 
however,  is  not  shown  by  the  record  before  us. 

It  is  averred  in  the  petition,  that  while  the  Welsh  claim 
was  pending  against  the  estate  of  the  decedent,  his  heirs  con- 
veyed the  land  by  quitclaim  deed  to  a  grantor  of  appellant. 

That  is  not  denied  in  appellant's  answer;  but,  by  way  of 
estoppel,  it  is  alleged  in  the  answer  that  the  heirs  of  the  de- 
cedent, in  1868,  for  a  full  consideration  paid  to  them,  sold 
and  conveyed  the  land  to  a  remote  grantor  of  appellant;  that 
the  wife  of  Welsh  was  one  of  the  heirs,  and  that  he  joined 
with  her  in  the  deed;  and  that,  in  1883,  appellant,  without 
any  knowledge  of  the  Welsh  claim,  purchased  the  land  and 
paid  value. 

We  do  not  think  that  the  facts  thus  pleaded  are  sufficient 
to  estop  either  the  present  administrator  or  Welsh  from  pros- 
ecuting this  proceeding.  No  positive  wrong  is  charged  upon 
Welsh.  He  was  not  the  owner  of  the  land.  He  joined  in 
a  quitclaim  deed  simply  as  husband  of  one  of  the  heirs  wlio 
owned  the  land.  His  wife  did  not  own  all  the  land,  but 
simply  her  share  with  the  several  heirs.  Welsh's  claim  was 
pending  at  the  time.  The  purchaser  might  have  learned  that 
fact  by  the  exercise  of  diligence ;  indeed,  there  is  no  aver- 
ment that  he  did  not  have  knowledge.  At  the  time,  it  was 
not  known  that  the  personal  assets,  which  were  sufficient  to 
pay  the  debts,  would  be  wasted  by  the  administrator. 

Appellant  had  not  actual  knowledge  of  the  allowance  in 
favor  of  Welsh  when  he  purchased  the  land  in  1883.  But 
Welsh  neither  made  any  representation  to  him,  nor  concealed 
anything  from  him.  They  had  no  dealings  nor  communica- 
tions in  relation  to  the  land.  At  the  time  appellant  pur- 
chased, the  Welsh  claim  was  in  judgment  in  the  way  of  an 
allowance  against  the  estate.  Such  allowances  are  matters 
of  record. 

Appellant  was  bound  to  take  notice  of  that  record,  and 
bound  to  know  that  upon  failure  of  personal  assets,  the  land 
might  be  sold  to  pay  the  allowances  and  costs  against  tlie 
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estate.  .Baker  v.  Griffitt,  83  Ind.  411;  Moncrief  x.  Mon- 
crief,  73  Ind.  587. 

Without  further  elaboration,  our  conclusion  is  that  the 
court  below  did  not  err  in  sustaining  the  demurrer  to  the 
third  and  tenth  paragraphs  of  appellant's  answer. 

Appellant  assigns  as  error  the  overruling  of  his  demurrer 
to  the  fifth  paragraph  of  appellee's  reply  to  the  fourth,  fifth 
and  sixth  paragraphs  of  the  answer. 

Appellee  assigns  as  cross  errors  the  overruling  of  his  de- 
murrer to  said  paragraphs  of  answer,  and  the  sustaining  of 
appellant's  demurrer  to  the  second,  third  and  fourth  para- 
graphs of  the  reply  to  said  answers. 

It  must  be  remembered  that  the  only  debts  against  the 
-estate,  mentioned  in  appellee's  petition  for  the  sale  of  the 
land,  is  the  allowance  in  favor  of  Welsh. 

The  fourth  paragraph  of  answer  is,  in  substance,  that  the 
allowance  in  favor  of  Welsh  was  based  upon  an  account,  the 
items  of  which  are  set  out,  and  that  they  and  each  of  them 
were  paid  before  the  claim  was  filed  against  the  estate. 

The  fifth  paragraph  of  the  answer  is,  in  substance,  that 
prior  to  and  at  the  time  of  filing  his  claim  against  the  estate, 
Welsh  was  indebted  to  the  estate,  giving  the  items,  in  an 
amount  equal  to  his  claim,  which  should  be  set  off  agaiast 
that  claim. 

The  substance  of  the  sixth  answer  is,  that  Welsh's  claim 
was  for  services  rendered  to  William  Bishop  (decedent)  in 
liis  lifetinae,  and  that  for  them  he  had  been  fully  compen- 
sated by  the  use  of  said  Bishop's  farm. 

Briefly  stated,  the  second  paragraph  of  appellee's  reply  to 
the  above  answers  is,  that  the  former  administrator  was  a 
-son  and  heir  at  law  of  the  decedent;  that  as  such  adminis- 
itrator  and  representative  of  all  the  heirs,  he  interposed 
against  the  claim  of  Welsh  all  of  the  defences  set  up  in  said 
answers,  and  that  they  were  all  adjudicated  in  the  litigation 
which  resulted  in  the  allowance  of  that  claim. 

The  third  reply  is,  that  the  former  administrator,  a  son 
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and  heir  at  law  of  the  decedent,  for  himself  and  at  the- 
special  request  of  all  the  other  heirs,  in  his  capacity  of  ad-^ 
ministrator,  and  as  the'  agent  of  said  heirs,  interposed  the 
defences  set  up  in  the  above  paragraphs  of  answer  against  the 
claims  of  Welsh,  and  that  those  defences  were  adjudicated 
in  the  allowance  of  the  claim  by  the  court. 

The  fourth,  in  brief,  is,  that  the  former  administrator,  an 
heir  at  law  of  the  decedent,  and  four  of  the  other  heirs,  were 
all  present  in  court  upon  the  trial  of  the  Welsh  claim;  that 
they  testified  as  witnesses  upon  the  trial ;  that  the  claim  was 
resisted  under  their  direction,  they  having  full  opportunity 
to  make  any  and  all  defences  that  existed  against  the  claim^ 
and  that  a  defence  was  made  for  them  by  the  administrator. 

The  conclusion  of  that  paragraph  of  reply  is,  that  as  ta 
five-twelfths  of  the  real  estate,  appellant  ought  not  to  be 
permitted  to  prove  the  facts  set  up  in  the  answers. 

These  replies  indicate  the  position  of  appellee's  counsel. 
Their  contention  is,  that  the  answers  are  bad,  and  the  replies- 
good,  for  the  reason  that  the  allowance  of  the  Welsh  claim 
by  the  court  is  conclusive  as  against  the  heirs,  and  that,  there- 
fore, no  defence  can  now  be  made  by  them  to  that  claim. 

The  argument  of  counsel  in  support  of  their  position,, 
while  able  and  cogent,  is  met  by  the  case  of  Cole  v.  La/on- 
taine,  84  Ind.  446,  and  the  cases  there  cited. 

We  have  re-examined  the  cases  and  authorities  there  cited,, 
and  find  that  they  support  to  the  fullest  extent  our  conclu- 
sion in  that  case.  The  allegations  in  the  replies,  that  the  ad- 
ministrator was  an  heir  of  the  decedent,  that  he  was  re- 
quested by  the  other  heirs  to  resist  the  Welsh  claim,  that  in 
doing  so  he  represented  the  other  heirs,  and  that  some  of 
them  were  present  as  witnesses  upon  the  trial  of  that  claim,, 
are  not  sufficient  to  take  the  case  out  of  the  ruling  in  the 
case  of  Cole  v.  Lafordaine^  supra,  and  the  authorities  there 
cited. 

So  far  as  the  other  heirs  were  concerned,  the  defence  by  the 
administrator  was  in  his  capacity  as  administrator.     In  that 
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capacity  he,  in  some  sense,  represented  the  heirs,  as  all  ad- 
ministrators do  in  resisting  claims  against  the  estate.  They 
had  an  interest  in  preserving  the  personal  estate,  and  hence 
an  interest  in  defeating  the  claim  which,  if  allowed  and  paid, 
would  so  far  reduce  the  amount  of  that  estate.  And  the 
fact  that  they  were  present  as  witnesses,  and  assisting  in  the 
defence  against  the  claim,  did  not  make  them  parties,  nor, 
a(;cording  to  the  authorities,  make  the  judgment  rendered 
final  and  conclusive  against  them  or  their  grantee,  in  a  pro- 
ceeding to  sell  the  real  estate. 

According  to  the  authorities,  the  judgment  on  the  claim  is 
conclusive  as  to  the  personal  estate  ;  is  prima  facie  sufficient 
to  charge  the  realty,  but*  not  conclusive  against  the  heirs  or 
their  grantee. 

Upon  an  application  by  the  administrator,  or  by  a  creditor, 
to  have  the  land  sold  for  the  payment  of  a  claim,  whether  al- 
lowed or  not,  the  heirs  and  their  grantees  are  entitled  to  de- 
fend against  the  claim,  relying  upon  payment,  the  statute  of 
limitations,  etc.,  and  to  have  a  trial  of  it  upon  its  merits.  See, 
also,  Willard  Executors,  p.  335. 

In  some  of  the  cases  it  has  been  held,  that  where,  in  a  pro- 
ceeding like  this,  a  defence  is  being  made  to  the  claim  by  the 
heirs,  it  is  the  duty  of  the  administrator  to  notify  the  claim- 
iint,  in  order  that  he  may  protect  his  claim,  and  that,  for 
failure  to  do  so,  the  administrator  is  liable  to  the  claimant. 

Our  conclusion  is,  that  the  paragraphs  of  answers  under 
consideration  are  good,  and  that  the  second,  third  and  fourth 
paragraphs  of  reply  are  bad. 

The  fifth  paragraph  of  reply,  the  demurrer  to  which  was 
overruled  by  the  court  below,  is,  in  brief,  that  all  of  the 
heirs  had  notice  of  the  allowance  of  the  claim  of  Welsh  at 
the  time,  or  within  one  year  after  the  allowance  was  made, 
and  that  neither  they  nor  their  grantee  have  applied  for  an 
order  setting  aside  the  allowance.  That  paragraph  of  reply 
is  based  upon  the  statute  of  1875,  2  R.  S.  1876,  p.  517,  and 
the  statute  of  1881,  R.  S.  1881,  section  2326. 
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The  statute  of  1875  provided,  that  upon  a  proper  petition, 
filed  within  six  months  subsequent  to  the  allowance  of  a 
-claim  against  the  estate  by  the  administrator,  the  heirs  might 
<be  allowed  to  defend  against  such  claim. 

The  statute  of  1881  provides,  that  where  a  claim  is  pend- 
dug,  or  has  been  allowed  against  an  estate,  the  heirs,  cred- 
itors, etc.,  ujK)n  a  verified  petition,  showing  a  meritorious 
"defence,  and  the  filing  of  a  bond  for  costs,  shall  be  entitled 
to  an  order  setting  the  <;laim  for  trial  as  in  case  of  claims  not 
billowed,  etc. 

The  contention  of  appellee's  counsel  is,  that  the  heirs  must 
.seek  relief  from  allowances  against  the  estate  under  this  stat- 
ute ;  that  the  remedy  there  provided  is  exclusive,  and  that, 
tience,  neither  they  nor  their  grantee  can  defend  against  such 
billowed  claim,  in  a  proceeding  by  the  administrator  to  pro- 
<uire  a  sale  of  the  land  to  pay  such  claims.  To  adopt  coun- 
c>ePs  construction  of  the  above  statute,  would  be  to  overthrow 
the  cases  of  Cole  v.  Lafontaine,  supra,  and  Jackaoii  v.  Weaver,  98 
Ind.  307,  in  which,  as  we  have  seen,  it  was  held  that  the  heirs, 
in  a  proceeding  for  an  order  to  sell  their  land  to  pay  a  claim 
iigainst  the  estate,  may  defend,  and  have  a  trial  of  the  claim 
upon  its  merits,  notwithstanding  it  may  have  been  allowed. 

As  the  heirs  are  not  parties  when  a  claim  is  filed  against 
the  estate,  and  may.  have  no  notice  of  such  claim  until  its 
allowance,  that  statute  was  intended  to  give  them  the  right, 
and  provide  a  mode  for  defending  against  such  claim,  and 
thus  protect  the  personal  estate  from  unjust  demands. 

By  protecting  that  estate  they  might  indirectly,  it  is  true, 
protect  the  real  estate,  but  it  does  not  result  from  that  that 
they  may  not  protect  the  real  estate,  when  threatened  in  a  pro- 
<^eeding  like  this,  by  defending  against  such  claim. 

We  are  constrained  to  hold,  therefore,  that  the  court  below 
birred  in  overruling  the  demurrer  to  the  fifth  paragraph  of 
the  reply. 

The  regular  judge,  regarding  himself  as  disqualified,  ap- 
pointed Hon.  W.  R.  Pierse  a  special  judge  to  try  the  case. 
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On  the  24th  judicial  day  of  the  April  term,  1886,  of  the  court^ 
counsel  for  the  respective  parties  agreed  in  open  court  that 
the  trial  of  the  case  might  be  postponed  until  the  12th  day 
of  the  following  July,  subsequent  to  the  closing  of  the  regu- 
lar term.  On  the  30th  judicial  day  of  the  April  term, 
the  special  judge  made  an  order  that  an  adjourned  term  of 
the  court  should  be  held,  commencing  on  the  12th  day  of 
the  following  July.' 

On  the  24th  day  of  June  appellant  filed  an  affidavit  in  the 
clerk's  office  for  a  change  of  judge,  on  account  of  the  preju- 
dice and  bias  of  the  special  judge  so  appointed. 

There  was  a  rule  of  court  that  applications  for  a  change 
of  venue  would  not  be  entertained  after  cases  were  set  by  the 
court  for  trial,  unless  the  cause  for  such  change  came  to  the 
knowledge  of  the  party  applying  therefor  aftx?r  the  setting 
of  the  cases,  which  fact  should  be  stated  in  an  affidavit. 

In  appellant's  affidavit  for  such  change,  he  stated  that  he 
and  his  counsel  had  been  diligent  in  looking  after  the  inter- 
ests of  appellant  in  the  cause,  and  in  preparing  for  the  trial, 
and  that  he  first  learned  of  the  prejudice  and  bias  of  the 
special  judge  after  the  time  for  the  trial  of  the  ease  had  been 
agreed  upon  and  fixed  by  the  court ;  and  that  the  affidavit 
was  not  made  for  delay,  but  in  order  that  the  cause  might  be 
fairly  tried  and  justice  done  to  appellant. 

Wheir  the  court  met  on  the  12th  day. of  July,  and  at  his 
first  opportunity,  appellant  presented  his  affidavit  to  the 
court  and  moved  for  a  change  of  judge.  That  motion  wa» 
overruled.  Appellee's  counsel  seek  to  support  that  ruling 
of  the  court  upon  three  grounds :  First  That  the  case  is 
not  a  civil  action,  and  that  hence  there  can  be  ,no  change 
from  the  judge.  Second.  That  appellant  did  not  state  facts 
in  his  affidavit  showing  that  he  was  diligent  in  discovering 
the  bias  and  prejudice  of  the  judge.  And,  ThircL  That  the 
application  for  a  change  was  made  in  vacation,  and  that 
no  notice  thereof  was  given  as  required  by  the  statute  in 
such  cases. 
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So  far  as  the  statute  provides  for  the  proceeding  by  an  ad- 
ministrator to  reach  real  estate  to  pay  debts  against  the  estate, 
and  prescribes  a  procedure  and  rules  of  practice  therein,  the 
proceeding  is  a  special  statutory  proceeding  confined  to  the 
case  before  the  court.  The  ruling  in  the  case  of  Seward  v. 
Clark,  67  Ind.  289,  goes  no  further  than  that. 

In  many  regards,  the  decedents'  act  does  not  provide  :i 
complete  mode  of  procedure.  That  is  so  in  relation  to  tlie 
proceedings* by  which  the  administrator  may  reach  real  estate 
for  the  payment  of  debts.  Where  a  complete  mode  of  pro- 
cedure is  not  thus  provided,  we  must  look  to  the  civil  code, 
and  apply  the  rules  of  pleading  and  practice  provided  for 
civil  actions.  To  the  extent  that  such  rules  of  pleading  and 
practice  must  be  applied,  the  proceeding  is  a  civil  action. 

The  decedents'  act  does  not  provide  for  a  change  of  judge, 
in  a  case  like  this,  nor  in  the  trial  of  a  claim  against  the 
•state,  but  it  does  not  follow  that  there  can  be  no  change 
from  a  biased  and  prejudiced  judge  in  such  cases,  where  the 
whole  of  the  personal  estate,  and,  beyond  that,  the  real  estate 
of  the  heirs,  is  involved,  and  may  be  swept  away  by  the 
allowance  of  ill-founded  claims,  and  the  bias  and  prejudice  of 
the  judge  when,  in  fact,  there  is  such  bias  and  prejudice. 

We  have  had  occasion  recently  to  examine  at  length  ques- 
tions akin  to  that  involved  here,  and  need  not  repeat  what 
has  been  so  recently  said.  We  are  clearly  of  the  opinion 
that  the  proceeding  is  a  civil  action  in  such  a  sense  that  a 
party  may  have  a  change  of  judge  upon  a  proper  application. 
See  Powell  v.  Powelly  104  Ind.  18;  Evans  v.  Evans,  105  Ind. 
204;  Burlceitw  Holmanj  104  Ind.  6;  Bakery,  State,  ex  rel,, 
109  Ind.  47;  Lester  v.  Lester,  70  Ind.  201. 

We  think  too,  that  appellant  brought  his  application 
within  the  rule  of  the  court,  by  the  statement  in  his  affida- 
vit, that  he  learned  of  the  bias  and  prejudice  of  the  special 
judge  after  the  case  was  set  for  trial. 

The  application  for  a  change  from  the  judge  was  not  made 
in  vacation,  in  the  sense  of  section  417  of  the  statutes,  requir- 
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iug  notice.  As  far  as  shown,  it  was  not  the  purpose  to  pro- 
cure a  change  of  judge  by  an  order  made  in  vacation ;  on 
the  contrary,  the  motion  was  made  in  open  court,  and  was 
overruled  in  open  court. 

That  the  affidavit  was  filed  with  the  clerk  prior  to  the 
opening  of  the  court  in  July,  we  think,  can  make  no  differ- 
ence. For  the  error  of  the  court  in  overruling  appellant's 
motion  for  a  change  from  the  judge,  the  judgment  must  be 
reversed.  This  conclusion  renders  it  unnecessary  for  us  to 
decide  anything  in  relation  to  the  regularity  of  the  special 
term  of  the  court  in  July,  and  other  questions  discussed  by 
<;ounsel,  as  it  is  not  apparent  that  they  will  be  material  upon 
A  re-trial  of  the  cause. 

Judgment  reversed,  with  costs. 

Filed  March  16,  1887. 

On  Petition  for  a  Rehearing. 

ZoLLARS,  C.  J. — On  the  ground  that  the  question  will  be 
material  upon  a  re-trial  of  the  cause,  we  are  requested  to  de- 
cide as  to  the  competency  of  certain  witnesses  whose  deposi- 
tions were  used  upon  the  trial  below.  Three  witnesses,  who 
were  sons-in-law  of  the  decedent,  and  are  brothers-in-law  of 
Welsh,  were  allowed  to  testify  that  Welsh  lived  on  the  farm 
of  the  decedent,  and  that  both  before  and  after  the  death  of 
the  decedent,  Welsh  had  told  them  that  he  was  to  keep  and 
support  the  decedent  and  his  wife  for  the  use  of  the  dece- 
dent's farm ;  and  that  he  had  told  them  after  the  death  of  the 
decedent  that  he  had  no  claim  against  the  estate  for  the  rea- 
son that  he  had  been  compensated  by  the  use  of  the  farm. 

Those  witnesses,  it  will  be  observed,  were  not  heirs  of  the 
decedent,  but  were  the  husbands  of  daughters  of  the  dece- 
•dent,  who  were  heirs. 

They  were  not  parties  to  this  proceeding.  Their  wives  were 
made  parties,  were  defaulted,  and  made  no  defence  in  any- 
way. 
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If,  ill  this  proceeding,  the  wives  were  incompetent  as  wit- 
nesses, under  sections  498  and  499  of  the  statutes  (R.  S.  1881), 
the  husbands  were  also  incompetent  as  witnesses.  So  the 
statute  declares.  Section  501,  R.  S.  1881.  The  contrary  to 
this  was,  in  eflTect,  held  in  the  case  of  Williams  v.  Riley.  88 
Ind.  290.  Section  501,  supra^  was  overlooked*  in  the  deci- 
sion of  that  case,  the  incompetency  of  the  witnesses  having 
been  urged  by  counsel  upon  another  ground. 

It  is  provided  in  section  498  of  the  statutes  (R.  S.  1881), 
that  in  suits  or  proceedings  in  which  an  executor  or  adminis- 
trator is  a  party,  involving  matters  which  occurred  during 
the  lifetime  of  the  ancestor,  where  a  judgment  or  allowance 
may  be  made  or  rendered  for  or  against  the  estate  represented 
by  such  executor  or  administrator,  any  person  who  is  a  nec- 
essary party  to  the  issue  or  record,  whose  interest  is  adverse 
to  such  estate,  shall  not  be  a  competent  witness  as  to  such 
matters  against  such  estate. 

It  is  further  provided  in  section  499,  that  in  all  suits  by 
or  against  heirs  or  devisees,  founded  on  a  contract  with  or 
-demand  against  the  ancestor,  to  obtain  title  to  or  possession 
of  property,  real  or  personal,  of,  or  in  the  right  of,  sucli  an- 
cestor, or  to  affect  the  same  in  any  manner,  neither  party  to 
such  suit  shall  be  a  competent  witness  as  to  any  matter  which 
occurred  prior  to  the  death  of  the  ancestor. 

We  do  not  find  it  necessary  to  determine  whether  or  not 
this  action  or  proceeding  is  one  in  which  the  parties  are  dis- 
qualified to  testify  as  witnesses,  by  sections  498  and  499,  su- 
pra. Here,  not  only  had  the  heirs  parted  with  all  interest 
in  the  land  by  and  through  their  sale  and  conveyance,  but 
they  had  been  defaulted.  They  no  longer  had  any  interest 
in,  nor  were  they  parties  to,  any  issue  to  be  tried.  It  has 
been  ruled  by  this  court  several  times,  that  the  term  "  party," 
as  used  in  the  above  sections  of  the  statute,  must  be  held  to 
mean  a  party  to  the  issue,  and  not  merely  a  party  to  the  rec- 
ord ;  that  if  a  party  to  the  record  merely,  he  must  be  inter- 
ested in  the  issue  in  favor  of  the  party  calling  him.      Upton 
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V.  Adavis,  27  Ind.  432;  Starret  V.  Burkhalter,  86  Ind.  439; 
Spencer  v.  BobbiiiSy  106  Ind.  580.  The  witnesses,  we  thiuk^ 
were  competent. 

This  disposes  of  appellee's  i)etition. 

Filed  May  27, 1887. 
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Decedents'  Estates.— Adminisb-ator, — Appeal. — Distnbution  of  Estate. — It 
is  the  duty  of  an  administrator  to  prosecute  an  appeal  to  the  Supreme 
Court,  where  he  has  reasonable  ground  to  believe  that  the  court  below 
has  erred  in  its  judgment  and  order  as  to  the  distribution  of  the  estate- 

Supreme  Court. — Appeal. — AdminiHratar. — Bond. —  Unnecessary  Parties. — 
In  an  appeal  by  an  administrator  or  executor,  no  bond  is  necessary,  um\ 
a  motion  to  dismiss  such  appeal  for  want  of  a  bond,  because  there  are 
other  appellants  unnecessarily  joined,  will  not  be  entertained. 

Advancement. — Definition. — An  advancement,  in  legal  contemplation,  is 
the  giving  by  a  parent  to  a  child,  by  way  of  anticipation,  of  the  wiiole 
or  a  part  of  that  which  it  is  supposed  the  child  will  be  entitled  to,  on 
the  death  of  the  parent,  or  i)erson  making  the  advancement. 

Same. — I^wenl  and  Child. — Intentimi. — The  question  as  to  whether  a  con- 
veyance or  transfer  of  money  or  property  to  a  child  is  to  be  regarded 
as  a  gift,  or  an  advancement,  is  to  be  determined  by  the  intention  of 
the  parent. 

Same. — Presumption.—  Fduntary  Conveyance. — A  voluntary  conveyance  of 
land  by  a  parent  to  a  child  is  presumed  to  be  intended  as  an  advance- 
ment, and  the  burden  of  proof  is  upon  the  party  claiming  it  to  be  any- 
thing else. 

Same. — Where  a  question  of  advancement  is  involved,  and  there  is  no 
satisfactory  evidence  as  to  the  character  of  the  transaction  at  the  time 
the  conveyance  was  made,  the  surrounding  circumstances  are  looked 
into,  and  in  the  absence  of  evidence  to  the  contrary,  the  law  will  ascribe 
to  the  donor  that  intention  most  favorable  to  an  equal  distribution  of 
his  property  among  all  his  children. 

Same. — A  father  conveyed  to  his  four  sons  all  of  his  real  estate,  com- 
prising substantially  the  whole  of  his  estate.  These  conveyances  were 
made  without  any  agreement  that  anything  should  be  paid,  except  a 
stipulated  annuity  during  the  lifetime  of  the  father  equal  to  six  per 
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cent,  of  the  consideration  named  in  the  deeds.  No  gifts  or  advance- 
ments had  been  made  to  the  other  cliildren.  In  the  absence  of  evidence 
showing  a  contrary  intention  on  the  part  of  the  donor,  Heldy  that  such 
conveyances  should  be  treated  as  advancements. 
Decedents'  EIstates. — Admncemeiit.  —  Rights  of  Widow,  —  DuUribution  <4 
7ii</a/e. —Under  section  2407,  R.  S.  1881,  the  widow  is  excluded  from 
participation  in  advancements.  After  she  receives  one-third  of  what 
remains,  after  paying  the  $500  allowed  her  by  law,  and  the  debts  and 
expenses  of  administration,  the  surplus  and  the  advancements  are  to 
be  aggregated,  and  the  shares  of  the  cliildren  equalized  as  nearly  as 
may  be  under  the  several  provisions  of  the  statute  on  that  subject. 

From  the  Clinton  Circuit  Court. 

T,  H.  Palmer  and  H'^  F.  Palmery  for  appellants. 

J.  V.  Kent  and  J.  iV.  Simny  for  appellees. 

Mitchell,  J.— On  the  17th  day  of  March,  1883,  William 
H.  Ruch,  as  administrator  of  the  estate  of  Peter  Ruch,  de- 
ceased, filed  his  final  account  and  report,  showing  that  the 
estate  had  been  fully  settled,  leaving  a  stated  balance  in  his 
hands  for  distribution  to  the  widow  and  heirs  at  law.  He 
showed  that  all  the  debts  and  claims  against  the  estate  had 
been  paid,  and  that  the  surplus  in  his  hands  consisted  largely 
in  claims  against  certain  of  tlie  heirs  of  the  decedent.  He 
asked  an  order  of  the  court  authorizing  him  to  distribute  the 
surplus,  and  empowering  him  to  allow  such  of  the  distributees 
as  were  indebted  to  the  estate,  the  benefit  of  their  distribu- 
tive shares,  as  credits  on  the  amount  of  their  indebtedness. 

Maria  Biery  and  Susannah  Kuhns,  daughters  of  the  intes- 
tate, appeared  and  filed  exceptions  to  the  report. 

Among  other  grounds  of  objection,  they  excepted  because 
the  report  failed  to  bring  into  the  account,  in  addition  to  the 
sums  which  the  administrator  alleged  certain  of  the  heirs 
were  indebted  to  the  estate,  about  $12,000,  which  they  charged 
had  been  advanced  by  their  father  in  his  lifetime,  to  their 
brothers,  of  whom  there  were  four. 

Upon  the  issues  thus  made  the  court  found  the  facts  spe- 
cially, and  stated  its  conclusions  of  law  thereon. 

The  special  findings  show,  that  Peter  Ruch  died  intestate^ 
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in  Clinton  county,  in  April,  1881,  leaving  a  widow  and  four 
sons  and  two  daughters  surviving. 

In  the  year  1867  the  intestate  conveyed  to  each  of  his  sons, 
respectively,  95  acres  of  land.  These  conveyances  comprised 
the  whole  of  his  landed  estate,  consisting  of  a  380  acre  farm. 

The  special  finding  recites  that  the  deed  to  Joseph  named 
therein  a  consideration  of  $2,280 ;  that  to  George  $2,850 ; 
that  to  William  $3,420 ;  and  that  to  Martin  $3,800.  It  is 
also  found  that  these  several  sums  represented  the  value  of 
the  tract  conveyed  to  each  son  respectively.  As  a  part  of  the 
same  transaction,  each  son,  except  Martin,  who  was  a  minor  at 
the  time,  and  whose  deed  was  not  recorded  until  April,  1873,. 
executed  a  separate  note  or  contract,  stipulating  for  the  pay- 
ment to  his  father  during  his  lifetime,  of  an  annuity  equal 
to  6  per  cent,  of  the  consideration  named  in  the  respective 
conveyances.  These  notes  were  secured  by  mortgage.  In 
1873  Martin  received  his  deed,  and  at  the  same  time  executed 
a  bond  similar  to  those  given  by  his  brothers,  except  that  the 
annuity  stipulated  for  was  payable  to  his  father  and  mother 
during  their  joint  lives,  and  to  the  survivor  during  his  or  her 
life. 

It  was  found  by  the  court  that  there  was  no  agreement  be- 
tween the  intestate  and  his  sons  for  the  payment  of  anything 
besides  the  annual  instalments  provided  for  by  the  above  re- 
cited contracts,  and  that  no  other  consideration  ever  had  been 
paid,  and  that  it  was  not  contemplated  that  any  other  should 
be  paid,  as  purchase-money  for  the  land  conveyed. 

No  gifts  or  advancements  had  ever  been  made  by  the  intes- 
tate to  either  of  his  daughters. 

The  sons  failed  to  pay  the  stipulated  annuities,  and  there 
remained  due  on  that  account  from  William  $2,397.42,  from 
George  $2,677.45,  from  Joseph  $2,145.48,  and  from  Martin 
$912. 

These  sums,  after  the  payment  of  the  debts  and  expenses 
of  administration,  constitute  substantially  the  whole  estate  for 
distribution. 
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The  court  found  that  there  remained  on  hand  for  distribu- 
tion the  sum  of  $8,745.20,  as  shown  by  the  report  of  the  ad- 
ministrator, makings  in  connection  with  the  sums  named  as 
the  consideration  and  value  of  the  real  estate  conveyed,  a 
total  sum  of  $21,095.20. 

As  conclusions  of  law  the  court  stated  that  the  lands  were 
conveyed  as  advancements  to  each  of  the  sons,  for  the  amounts 
stated  in  the  several  deeds,  and  that  the  widow  was  entitled 
to  one-third  of  the  gross  sum  of  $21,095.20,  or  $7,031.73J, 
and  that  each  of  the  six  children  was  entitled  to  one-sixth 
of  the  remainder. 

Judgment  was  entered  accordingly,  over  exceptions  duly 
taken  by  the  administrator. 

The  administrator  appealed.  He  is  joined  in  the  appeal 
by  two  of  the  sons.  There  is  a  motion  to  dismiss  the  appeal, 
because  no  bond  was  filed  within  ten  days. 

Section  2457,  R.  S.  1881,  provides  that  it  shall  not  be 
necessary  in  appeals  by  executors  or  administrators,  that  such 
persons  file  an  appeal  bond. 

That  the  sons  were  made  parlies  appellant  unnecessarily, 
will  not  authorize  the  dismissal  of  the  appeal  as  to  the  ad- 
ministrator. It  is  also  said  that  the  latter  has  no  such  in- 
terest in  the  judgment  rendered  as  authorized  him  to  prose- 
cute an  appeal.  This  position  is  not  tenable.  It  was  the 
duty  of  the  administrator  to  appeal  if  there  was  reasonable 
ground  to  believe  that  the  court  had  fallen  into  an  error  in 
its  judgment  and  order  of  distribution. 

Upon  the  facts  stated  in  the  special  finding,  the  conclusion 
of  the  court  that  the  conveyances  to  the  sons  were  intended 
as  advancements,  was  fully  justified. 

As  to  what  constitutes  an  advancement  in  the  abstract,  the 
books  furnish  a  ready  answer.  An  advancement,  in  legal 
contemplation,  is  the  giving  by  a  parent  to  a  child,  by  way 
of  anticipation,  of  the  whole  or  a  part  of  that  which  it  is 
supposed  the  child  will  be  entitled  to  on  the  death  of  the- 
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parent,  or  person  making  the  advancement.    Dillman  v.  CoXy 
23  Ind.  440. 

Nothing  is  better  settled. too,  than  that  the  intention  of 
the  parent  determines  whether  a  conveyance  or  transfer  of 
money  or  property  to  a  child  is  to  be  regarded  as  a  gift  or. 
an  advancement.  The  nature  of  the  transaction,  in  these 
respects,  follows  the  intention  of  the  donor.  Woolery  v. 
Woolery,  29  Ind.  249;  Duling  v.  Johnson,  32  Ind.  155. 

To  ascertain  the  intent  or  motive  which  induced  the  con- 
veyance or  transfer,  or  to  discover  the  evidence  which  estab- 
lishes the  donor's  intention,  is  sometimes  attended  with 
embarrassment  and  difficulty.  When  the  intention  of  the 
donor  is  not  otherwise  manifested,  the  law  indulges  presumpr 
tions  which  are  controlling.  Each  case  must,  however,  de- 
pend largely  upon  its  own  peculiar  circumstances. 

In  the  case  before  us,  it  is  found  that  all  of  the  lands  which 
the  father  owned,  which  comprised  practically  the  whole  of 
his  estate,  were  conveyed  to  his  sons.  These  conveyances 
were  made  without  any  agreement  that  anything  should  be 
paid,  except  a  stipulated  annuity  during  the  lifetime  of  the 
father.  The  sons  were  thereby  eflfectually  assured  of  their 
inheritance  in  advance.  It  was  beyond  the  power  of  the 
donor  to  recall,  encumber,  or  in  any  manner  disappoint  them 
of  their  portion.  Whether  their  sisters,  or  even  their  mother, 
who  had  joined  in  the  conveyances,  would  receive  substan- 
tially anything  from  their  father's  estate,  depended  upon 
whether  he  should  live  long  enough  to  accumulate  a  portion 
for  them  out  of  the  annuities  that  were  reserved  to  be  paid 
by  the  donees. 

A  voluntary  conveyance  of  land  by  a  parent  to  a  child  is 
presumed  to  have  been  intended  as  an  advancement,  and  the 
burden  of  proof  is  upon  the  party  claiming  it  to  be  anything 
else.  McCaw  v.  Burk,  31  Ind.  56;  Dille  v.  Webb,  oi  Ind, 
85;  Dutch's  Appeal,  57  Pa.  St.  461. 

It  is  said,  however,  that  the  conveyances  were  not  volun- 
tary, because  of  the  stipulation  to  pay  interest  during  the  life- 
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time  of  the  grantor.  Hence  it  is  argued,  the  conveyances  are 
to  be  regarded  as  having  been  made  in  pursuance  of  an  agree- 
ment of  sale  in  each  case,  and  that  the  relation  of  the  parties 
was  thereafter  that  of  debtor  and  creditor.  This  view  is  not 
'  admissible.  Of  course  there  is  a  sense  in  which  it  may  be 
said  the  conveyances  were  not  wholly  gratuitous.  The  donees 
were,  however,  assured  of  more  than  their  portion,  for  they 
got  substantially  all  their  father's  property  in  advance,  by  as- 
suming to  pay  for  the  reasonable  use  of  it,  during  the  life- 
time of  the  donor.  It  might  be  argued  with  equal  propriety, 
in  case  the  intestate  had  converted  his  whole  estate  into 
money,  that  no  advancement  was  intended,  even  though  he 
had  apportioned  the  money  among  his  sons,  because  he  re- 
<juired  them  to  pay  a  stipulated  interest  during  his  lifetime, 
without  more. 

If,  instead  of  reserving  a  stipulated  interest,  the  father  had 
simply  reserved  an  annual  rent  out  of  the  land,  the  case 
would  not  be  different.  Norman  v.  Noi*man,  11  Ind.  288; 
Sherman  v.  Shei^man,  3  Ind.  337 ;  Peabody  v.  Peabodij,  59 
Ind.  556. 

Whenever  it  becomes  necessary,  in  a  case  involving  a  ques- 
tion of  advancement,  to  ascertain  from  the  surrounding  cir- 
cumstances the  intention  with  which  a  donor  conveyed  prop- 
erty, so  long  as  there  is  no  satisfactory  evidence  to  the 
contrary,  the  law  looking  to  the  relationship  and  rights  of 
others,  will  ascribe  to  the  donor  that  intention  most  favorable 
to  an  equal  distribution  of  his  property  among  all  his  chil- 
dren. Parks  V.  Parks,  19  Md.  323  ;  Clark  v.  Willson,  27 
Md.  693 ;  Dutches  Appeal,  supra. 

When  there  is  no  satisfactory  evidence  of  what  occurred 
at  the  time  the  conveyance  was  made,  and  the  papers  do  not 
determine  the  character  of  the  transaction,  the  surrounding 
circumstances  are  to  be  looked  to  in  ascertaining  whether  it 
ought  to  be  considered  as  an  advancement  or  otherwise. 

Among  these  circumstances,  the  most  important  are  the 
Vol..  110.— 29 
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amount  and  value  of  the  property  conveyed,  as  compared 
with  the  whole  estate,  and  the  number  of  children,  keeping 
in  view  the  presumption,  unless  it  is  rebutted  by  other  evi- 
dence, that  the  parent  meant  to  treat  his  children  equally. 
Weaver's  Appeal,  63  Pa.  St.  309 ;  Dilley  v.  Love,  61  Md. 
603.  Having  regard  for  this  rule,  the  court  did  not  err  in 
treating  the  conveyances  as  advancements. 

Conceding  that  the  court  correctly  held  that  the  convey- 
ances to  the  sons  were  to  be  regarded  as  advancements,  the 
order  of  distribution  was  nevertheless  manifestly  erroneous. 

To  the  amount  on  hand  for  distribution,  the  court  added  the 
sum  of  all  the  advancements,  and  ordered  that  the  widow  be 
paid  one-third  of  the  whole  sum.  By  this  method  the  widow 
was  awarded  one-third  of  the  sums  advanced  to  the  children 
in  the  lifetime  of  her  husband.  She  thereby  received  over 
$4,000  more  than  she  was  entitled  to.  This  was  error.  TFtV- 
lettH  V.  Wilktts,  19  Ind.  22. 

The  value  of  the  advancements  is  to  be  reckoned  with  that 
part  of  the  personal  estate  which  shall  remain  for  distribu- 
tion among  tlie  children.  Section  2407,  R.  S.  1881.  This 
section  excludes  the  widow  from  participation  in  advance- 
ments. It  simply  makes  provision  for  equalizing  the  shares 
of  children  by  including  advancements  in  the  surplus  to  be 
distributed  among  them. 

Other  sections  of  the  statute  determine  the  rights  of  a 
widow  in  the  real  and  personal  estate  of  her  husband.  Ad- 
vancements are  not  part  of  the  personal  estate  of  the  intes- 
tate. 

Section  2479,  R.  S.  1881,  requires  that  advancements  are 
to  be  charged  against  the  child  to  wliom  the  advancement  is 
made,  but  if  the  advancement  exceed  the  equal  proportion 
of  the  child  advanced,  the  excess  shall  not  be  refunded. 

After  giving  the  widow  one-third  of  what  remains  after 
paying  the  $500  allowed  her  by  law,  and  the  debts  and  ex- 
penses of  administration,  the  surplus  and  advancements  are 
to  be  aggregated,  and  the  shares  of  the  children  equalized  as 
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nearly  as  may  be,  according  to  the  provisions  of  the  sections 
of  the  statute  above  referred  to. 

The  evidence  fairly  sustains  the  finding  of  facts  made  by 
the  court.  No  question  is  presented  by  the  cross  errors 
assigned. 

For  the  errors  above  referred  to  the  judgment  is  reversed, 
with  costs.  The  court  below  is  directed  to  re-state  its  con- 
clusions of  law  upon  the  facts  found,  and  to  order  distribu- 
tion in  accordance  with  the  foregoing  opinion. 

Filed  April  6,  1887 ;  motion  to  tax  costs  against  appellant  overraled 
May  10,  1887. 


No.  11,758. 

Deig,  Executor,  et  al.  v.  Morehead. 

Will. — Action  to  Contest. — Trial  by  Jury. — Actions  to  contest  the  validity 
of  wills  are  statutory,  and  a  trial  by  jury  may  be  demanded. 

Jury. — Regular  Panel — Filling  Vacancies. — Discretion  of  Trial  Couri.— The- 
manner  of  filling  vacancies  in  the  regular  panel  of  the  petit  jury,  no 
matter  how  occurring,  is  left  by  statute  to  the  discretion  of  the  trial 
court,  and  it  may  direct  that  such  vacancies  be  filled  from  bystanders 
instead  of  from  other  names  selected  by  the  jury  commissioners. 

Evidence. — Admission  of  Lrelevantand  Immatej-ial  Evidence.— Reversal  of  Judg- 
ment.— The  admission  of  merely  irrelevant  or  immaterial  evidence,  even 
though  erroneous,  is  not,  as  a  general  rule,  available  for  the  reversal  of. 
the  judgment. 

Same.— £ucpeW  Testimony.— Hypothetical  Question.— Objection. — Whether  the- 
facts  assumed  to  exist  for  the  purpose  of  a  hypothetical  question  pro- 
pounded to  a  witness  called  as  an  expert  are  true,  or  established  by  the 
evidence,  is  for  the  jury,  upon  the  evidence  adduced,  and  such  matters 
can  not  be  made  the  basis  of  objections  to  the  question. 

iNSTRUcrriONS  TO  Jury.— //ow  Construed. — Reversal  of  Judgment. — Instruc- 
tions to  a  jury  will  be  construed  with  reference  to  each  other  and  as  an 
entirety,  and  if,  when  thus  construed,  they  are  correct  and  not  calcu- 
lated to  mislead,  the  judgment  will  not  be  reversed  because  of  mere 
inaccuracies  or  loose  expressions  in  them,  separately  considered. 

From  the  Posey  Circuit  Court. 
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A,  P.  Hovey  and  G.  V.  Menzies,  for  appellants. 
W.  P.  Edson  and  E,  3L  Spencer,  for  appellee. 

HowK,  J. — This  was  a  suit  by  appellee,  Wilhelmina  More- 
head,  against  the  appellants,  to  contest  the  validity  of  a  cer- 
tain pa{)er  writing,  purporting  to  have  been  executed  on  the 
11th  day  of  March,  1883,  by  one  George  Frank  Maurer,  as 
his  last  will  and  testament. 

Appellee's  complaint  was  filed  on  the  9th  day  of  May, 
1883,  and  contained  two  paragraphs.  In  the  first  paragraph, 
appellee  alleged  that,  on  the  11th  day  of  March,  1883,  George 
F.  Maurer  died  in  Gibson  county,  Indiana,  leaving  as  his 
only  heirs  at  law  the  appellee,  Wilhelmina,  and  appellants, 
William  Charles  Maurer  and  Andrew  John  Maurer,  who 
were  his  only  children;  that  said  George  F.  Maurer,  at  the 
time  of  his  death,  was  seized  and  possessed  of  property,  real 
and  personal,  situate  in  Posey  county  this  State,  of  the  value 
of  ten  thousand  dollars  or  more;  that  said  George  F. 
Maurer  died  intestate,  leaving,  however,  a  pretended  will, 
a  copy  of  which  was  therewith  filed,  purporting  to  devise, 
all  of  his  estate,  real  and  personal,  to  the  appellee  and  the 
appellants,  and  nominating  appellant,  John  B.  Deig,  execu- 
tor of  such  pretended  will,  and  appointing  him  guardian  of 
the  appellants  William  Charles  and  Andrew  John  Maurer; 
that  at  the  time  of  the  making  of  such  supposed  will  by  said 
George  F.  Maurer,  he,  the  said  George  F.  Maurer,  was  not 
of  sound  mind;  and  that  the  said  George  F.  Maurer  never 
executed  such  pretended  will,  nor  signed  his  name  thereto, 
and,  therefore,  such  pretended  will  was  not  duly  executed 
by  him.     Wherefore,  etc. 

The  second  paragraph  of  appellee's  complaint  alleges  sub- 
stantially the  same  general  facts  as  the  first  paragraph,  ex- 
cept that  it  is  not  charged,  in  such  second  paragraph,  that 
the  said  George  F.  Maurer,  at  the  time  of  his  making  such 
pretended  will,  was  of  unsound  mind,  and  except,  also,  that 
the  second  paragraph  charges  more  specifically  than  the  first 
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paragraph  of  complaint,  the  undue  execution  of  such  pre- 
tended will,  by  alleging  that  the  same  was  not  signed  by  the 
said  George  F.  Maurer,  nor  by  any  other  person  at  his  re- 
quest, or  with  his  knowledge  or  consent,  in  the  presence  of 
two  witnesses,  nor  was  his  signature  thereto  ever  attested  by 
two  witnesses,  and,  therefore,  appellee  averred  that  such  pre- 
tended will  of  the  said  George  F.  Maurer  was  never  executed 
by  him,  as  his  will.     Wherefore,  etc. 

Appellants  jointly  answered  by  a  general  denial  of  the 
complaint.  The  issues  joined  were  tried  by  a  jury,  and  a 
verdict  was  returned  for  the  appellee ;  and  over  appellants' 
motion  for  a  new  trial,  the  court  adjudged  and  decreed  that 
the  probate  of  the  will  of  George  F.  Maurer,  deceased, 
should  be  set  aside,  and  declared  and  decreed  such  will  to 
be  null  and  void,  and  further  adjudged  that  appellee  should 
recover  of  the  appellants  her  costs  and  charges  in  this  behalf 
expended. 

Errors  are  assigned  here  by  the  appellants,  which  call  in 
question  the  rulings  and  action  of  the  court  below,  (1)  in 
submitting  the  issues  in  this  case  to  a  jury  for  trial,  over 
appellants'  objections,  (2)  in  directing  the  panel  of  the  jury 
to  be  filled  from  the  bystanders,  instead  of  tilling  vacancies 
from  the  regular  panel,  as  selected  by  the  jury  commission- 
ers, (3)  in  directing  the  sheriff  of  the  county  to  fill  vacan- 
cies in  the  regular  panel  from  the  bystanders,  instead  of 
from  names  selected  by  the  jury  commissioners,  and  in  per- 
mitting those  persons,  selected  by  the  sheriff  from  the  by- 
standers, to  be  sworn  and  empanelled  as  a  part  of  the  jury  to 
try  the  issues  in  this  cause,  over  appellants'  objections,  and 
(4)  in  overruling  appellants'  motion  for  a  new  trial. 

We  will  consider  these  alleged  errors,  and  decide  the  ques- 
tions arising  thereunder,  in  the  same  order  in  which  appel- 
lants' learned  counsel  have  presented  and  discussed  them  in 
their  able  and  exhaustive  brief  of  this  cause. 

1.  Appellants'  counsel  earnestly  insist  that  the  circuit 
court  erred  in  submitting  the  issftes  in  this  case  to  a  jury  for 
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trial,  over  their  objections.  It  is  shown  by  a  bill  of  excep- 
tions, properly  in  the  record,  that  when  the  cause  was  at  issue 
and  called  for  trial,  appellee  demanded  a  jury  to  try  tho 
issues  joined;  "whereupon  the  defendant  John  B.  Deig 
objected  to  the  trial  of  this  cause  by  a  jury  at  the  time,  and 
insisted  upon  the  trial  of  said  issues  by  the  court,  and  there- 
upon the  court  overruled  the  objection  of  defendant,  and 
caused  a  jury  to  be  empanelled  to  try  the  issues  herein." 
This  is  all  that  is  shown  by  the  bill  of  exceptions,  in  rela- 
tion to  the  action  of  the  court  in  overruling  appellants*  ob- 
jection to  the  trial  of  the  cause  by  a  jury.  Strictly  speaking, 
therefore,  it  might  well  be  said  that  appellants  can  not  be 
heard  to  complain  here  of  the  overruling  of  their  objection 
to  the  trial  of  the  cause  by  a  jury,  because  it  is  not  shown 
by  the  record  that  they  excepted  to  such  ruling.  Waiving 
this  point,  however,  we  are  of  opinion  that  the  action  of  the 
court  below  in  submitting  the  issues  in  this  cause,  upon  ap- 
pellee's demand,  to  a  jury  for  trial,  was  not  erroneous.  Of 
course,  appellants'  objection  to  the  trial  of  the  cause  by  a 
jury,  and  their  demand  for  a  trial  by  the  court  of  the  issues 
herein,  were  based  upon  the  theory  that  actions  to  contest 
the  validity  of  wills  were  "causes  that,  prior  to  the  18th  day 
of  June,  1852,  were  of  exclusive  equitable  jurisdiction,"  and 
that,  therefore,  under  the  provisions  of  section  409,  R.  S. 
1881,  "issues  of  fact,"  in  such  actions,  could  only  be  "tried 
by  the  court."     This  theory  is  erroneous. 

For  many  years  past,  it  has  been  uniformly  held  by  this 
court,  that  actions  to  contest  the  validity  of  wills  were  stat- 
utory actions.  Thus,  in  Harris  v.  Harris,  61  Ind.  117,  the 
<!0urt  said  :  "  It  is  clear,  we  think,  that  actions  to  contest  the 
validity,  and  to  resist  or  set  aside  the  probate  of  an  alleged 
last  will,  are  purely  statutory ;  that  is,  they  can  only  be 
brought,  and  successfully  maintained  in  the  court,  within 
the  time  and  upon  the  grounds  prescribed  in  and  by  the  stat- 
ute which  authorizes  such  actions." 

In  the  recent  case  of  Eamb  v.  Lamb,  105  Ind.  456,  the 
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precise  question  we  are  now  considering,  namely,  the  right  of 
a  party  to  a  trial  by  jury  in  actions  to  contest  the  validity  of 
wills,  came  before  this  court  for  consideration  and  decision, 
and  the  right  to  a  trial  by  jury  in  such  actions  was  fully  sus- 
tained by  the  court.  It  was  there  said  :  "  The  issue  in  such 
an  action  as  this  was  not  one  of  exclusively  equitable  juris- 
diction prior  to  June  18th,  1852,  and,  therefore,  it  is  not 
within  the  provisions  of  section  409,  R.  S.  1881.  The  pro- 
ceeding to  contest  a  will  in  a  court  of  law  under  our  system 
is  purely  one  of  statutory  creation,  and  the  provisions  of  sec- 
tion 409,  of  the  code  of  1881 ,  do  not  apply  to  such  proceedings. 
Tritiipo  v.  Morgan,  99  Ind.  269.  In  order  to  bring  a  case 
within  the  provisions  of  that  section  of  the  code,  it  must 
appear  that  the  proceeding  was  such  as  was  exclusively  one 
of  chancery  jurisdiction,  and  a  proceeding  can  not  be  of 
chancery  jurisdiction  which  is  the  creature  of  a  positive  stat- 
ute and  was  unknown  to  the  old  courts  of  chancery.  Tho 
statute  of  1843  gave  a  right  to  a  jury  trial  in  express  terras, 
and  this  repels  the  implication  that  an  action  to  contest  a 
will  was  of  exclusive  equitable  jurisdiction.  The  right  to  a 
trial  by  ^ry  is  treated  as  not  open  to  question  by  the  authors 
wlu)  have  written  upon  the  question.  1  Redf.  Wills,  49,  50; 
Sackett  Instructions  to  Juries,  432." 

What  we  have  quoted  from  our  opinion,  in  the  case  last 
cited,  affords  a  complete  answer  to  the  arguments  and  author- 
ities of  appellants'  learned  counsel  in  support  of  their  claim, 
in  the  case  under  consideration.  We  are  clearly  of  the  opinion 
that  the  court  below  committed  no  error  in  submitting  tho 
issues  of  fact  in  this  cause  to  a  jury  for  trial,  over  the  objec- 
tions of  appellants. 

2.  The  next  error  complained  of  in  argument,  by  appel- 
lants' counsel,  is  the  action  of  the  court  in  directing  the  panel 
of  the  jury  to  be  filled  from  the  bystanders,  instead  of  filling 
vacancies  therein  from  the  regular  panel,  as  selected  by  the 
jury  commissioners.  It  is  shown  by  a  bill  of  exceptions  in 
the  record  of  this  cause,  that  "  in  empanelling  the  jury  herein, 
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three  of  the  regular  panel  being  legally  excused,  the  court 
permitted  and  directed  the  sheriff  to  select  three  jurors  from 
the  bystanders,  without  selecting  said  jurors  from  the  jurors 
selected  by  the  jury  commissioners  of  Posey  county  for  the 
year  1884,  and  not  specially  drawn  for  this  term,  to  which 
the  defendant  at  the  time  objected  and  excepted." 

There  is  no  available  error,  we  think,  in  the  action  of  the 
court  of  which  appellants'  counsel  complain.  In  section 
1387,  R.  S.  1881,  it  is  provided  that  within  a  period  not  more 
than  one  week  preceding  the  commencement  of  any  term  of 
the  circuit  court  of  any  county,  like  Posey,  having  no  crim- 
inal court,  the  jury  commissioners  of  the  county  shall  draw 
from  the  box,  provided  for  that  purpose,  "six  names  of  com- 
petent persons,  who  shall  be  summoned  as  the  grand  jury  for 
such  ensuing  term;'^  and  that  within  the  same  period  pre- 
ceding any  term  of  the  circuit  court  of  any  county,  like 
Posey,  having  no  criminal  or  superior  court,  the  jury  com- 
missioners of  the  county  shall  draw  from  such  box  twelve 
names  of  persons,  as  petit  jurors  for  such  court,  at  such  term.. 
These  jurors  are  thus  drawn  by  the  jury  commissioners,  pur- 
suant to  the  requirements  of  the  statute,  and  witliout  any 
order  of  court,  and  they  constitute  the  regular  panels,  gcand 
and  petit,  for  the  term.  Whether  or  not  other  names  shall 
be  drawn  from  the  jury-box,  at  any  time  during  such  term^ 
we  think,  is  wisely  committed  by  our  statute  to  the  sound 
discretion  of  the  circuit  court.     Section  1388,  R.  S.  1881. 

In  section  532,  R.  S.  1881,  it  is  expressly  provided  that 
"  When  the  regular  panel  is  exhausted,  or  is  insufficient  from, 
any  cause,  the  sheriff  shall  call  the  bystanders,  or  fill  tlie  jury 
in  such  a  manner  as  the  court  may  direct." 

Construing  together  all  the  provisions  of  our  statutes  ii^ 
relation  to  jury  trials,  it  must  be  held,  we  think,  that  the 
Legislature  intended  to  leave  the  manner  of  filling  vacan- 
cies in  the  regular  panel  of  the  petit  jury,  no  matter  h<)\r 
occurring,  to  the  direction  and  in  the  discretion  of  the  trial 
court. 
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In  the  case  in  baud,  it  is  not  claimed^  or  pretended,  that 
the  court  below  abused  its  discretion  in  directing  the  slieriff 
to  fill  the  vacancies  in  the  regular  panel  from  the  bystanders, 
nor  tha't  the  appellants  were  prejudiced  or  harmed  in  any 
manner  by  such  direction  and  action  of  the  trial  court.  Heyl 
V.  State,  109  Ind.  589. 

3.  What  we  have  said,  in  considering  the  second  error  as- 
signed by  appellants,  applies  equally  as  well  to  the  third  error 
'of  which  they  complain.  Neither  of  these  two  errors  is  well 
assigned,  and  neither  of  them,  in  our  opinion,  authorizes  or 
requires  the  reversal  of  the  judgment. 

4.  The  last  error  of  which  appellants  complain  is  the  over- 
ruling of  their  motion  for  a  new  trial.  In  this  motion  a 
number  of  causes  for  such  newtrial  were  assigned,  consisting, 
chiefly,  of  alleged  errors  of  law  occurring  at  the  trial,  in  the 
admission  or  exclusion  of  offered  evidence,  and  in  giving  or 
refusing  to  give  certain  instructions.  Of  these  causes  for  a 
new  trial,  we  will  consider  such  only  as  the  appellants'  coun- 
sel have  presented  and  discussed  in  their  brief  of  this  case. 
In  considering  the  rulings  of  the  trial  court,  in  the  admis- 
sion and  exclusion  of  offered  evidence,  there  are  some  uncon- 
troverted  facts  in  the  case  which  should  be  steadily  kept  in 
mind,  and  these  facts  we  will  first  briefly  notice. 

George  F.  Maurer  was  about  sixty  years  old  at  the' time 
of  his  death.  In  1879  his  daughter,  the  appellee,  with  the 
full  consent  of  himself  and  his  wife,  was  married  to  one 
Marion  Morehead,  and  she  and  her  husband  removed  to 
Kentucky.  About  one  year  afterwards,  his  wife,  the  mother 
of  appellee,  died  ;  and  after  the  death  of  his  wife,  George  F, 
Maurer  went  after  appellee  and  her  husband  and  took  them 
home  with  him,  where  they  all  lived  together  as  one  family, 
for  about  two  years.  Then  appellee  and  her  husband  left; 
her  fathei'^s  house  and  removed  to  Mt.  Vernon,  Indiana^ 
where  they  were  living  at  the  time  of  her  father's  death. 

It  is  fairly  shown,  we  think,  by  the  evidence,  that,  after 
the  death  of  his  wife,  and,  especially,  after  the  removal  of 


458  SUPREME  COURT  OF  INDIANA, 


Deigf  Executor,  et  a/,  v,  Morehead. 


his  daughter,  appellee,  and  her  husband  to  Mt.  Vernon, 
George  F.  Maurer  became  morbid  in  mind,  gloomy  and  mo- 
rose in  temper,  anxious  about  his  epileptic  boy,  and  easily 
affected  to  tears.  He  began  to  talk  harshly  about  his  daughter, 
appellee,  and  to  charge  that  she  had  treated  him  very  badly, 
and  had  called  him  hard  and  bad  names ;  that  he  was  away 
from  home  when  appellee  removed  from  his  house,  and  when 
he  returned  home  "  the  house  was  near  about  stripped ;  "  and 
that  she  had  already  got  a  large  part  of  his  estate — that  he 
"had  given  her  six  or  seven  hundred  dollars,  besides  bed- 
ding, furniture,''  etc. 

The  disease  of  which  George  F.  Maurer  died,  is  called,  in 
the  evidence  of  an  attending  physician,  "double  pneumonia, 
might  be  called  typhoid  pneumonia,  with  malaria.''  In  the 
last  stages  of  his  disease,  it  was  shown  by  the  evidence  that 
he  was  stupid,  drowsy  and  delirious.  On  the  morning  of  the 
13th  day  of  March,  1883,  he  was  induced  and  assisted  to 
sign  the  will,  which  is  the  subject  of  this  suit,  and  in  about 
two  hours  afterwards  he  died.  By  such  will  so  executed,  he 
gave  to  his  church  and  pastor  twice  as  much  of  his  estate  as 
he  gave  the  appellee,  his  only  daughter.  His  bequest  to  ap- 
pellee was  in  these  words:  ''Third.  I  give  and  bequeath  to 
my  beloved  daughter,  Mina,  wife  of  Marion  Morehead,  fifty 
dollars,  since  she  already  received  a  great  share  of  my  estate." 

In  the  next  item  of  such  will,  he  provided  as  follows: 
**The  residue  of  my  estate?,  both  real  and  personal,  after  the 
above  stipulations  have  been  fulfilled,  shall  be  equally  di- 
vided among  my  two  beloved  sons,  William  George  and 
Andrew  John  Maurer."  It  was  shown  by  the  evidence  that 
the  aggregate  value  of  his  estate,  real  and  personal,  was  about 
ten  thousand  dollars. 

Appellee's  case  which  she  endeavors  to  sustain  by  evidence 
was,  that  George  F.  Maurer  was  of  unsound  mind,  in  that  he 
was  wholly  under  the  influence  of  an  insane  delusion,  in 
-charging  that  appellee  treated  him  badly  and  called  him 
harsh  names;  that  she  had  "near  about  stripped"  his  house 
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^hen  she  removed  therefrom,  and  that  she  had  already  got  a 
large  part  of  his  estate,  etc. ;  and  that  this  insane  delusion 
entered  into  his  will  and  caused  him  to  cut  her  off  with  a 
nominal  bequest,  and  to  state  therein  that  appellee  liad 
already  received  a  great  share  of  his  estate.  She  further 
claimed,  that,  dying  as  he  did  from  a  complication  of  dis- 
eases, the  natural  tendency  of  which,  according  to  the  evi- 
dence, was  to  burden  and  overwhelm  his  mental  faculties 
with  "thick-coming  fancies,''  with  illusions,  delusions  and 
hallucinations,  it  was  absolutely  impossible  in  the  nature  oi' 
things,  that,  within  two  brief  hours  of  the  close  of  his  mortal 
-existence,  he  should  be  possessed  of  sufficient  strength,  either 
of  body  or  mind,  to  enable  him  to  make  a  valid  will. 

By  her  evidence,  appellee  sought  to  show  that  at  all  times 
and  under  all  circumstances,  as  well  after  as  before  her' mar- 
riage, she  had  always  been  to  her  father  a  faithful,  affection- 
ate, industrious  and  dutiful  daughter;  that  her  intercourse 
with  her  father,  during  his  life,  both  before  and  after  her 
marriage,  had  always  been  mutually  pleasant,  harmonious 
and  affectionate ;  and  that  she  had  never,  at  any  time,  either 
taken  or  received  any  article  of  her  father's  property,  or  any 
part  or  share  of  his  estate.  The  field  of  examination  was 
of  necessity,  therefore,  a  broad  one;  but  while  some  of  the 
evidence,  admitted  over  appellants'  objections,  if  it  stood 
alone,  would  seem  to  be  irrelevant  or  immaterial,  yet,  con- 
sidered with  reference  to  the  entire  case,  we  can  not  say  that 
any  of  the  rulings  of  the  court,  in  the  admission  of  evidence, 
complained  of  here  by  appellants'  counsel,  were  erroneous 
to  such  an  extent  as  to  authorize  or  require  the  reversal  of 
the  judgment.  Without  examining  in  detail  the  several 
alleged  errors  of  law,  occurring  at  the  trial,  in  the  admis- 
sion or  exclusion  of  offered  evidence,  of  which  appellants' 
counsel  complain  in  argument,  we  are  of  opinion  that  these 
supposed  errors  are  not,  nor  is  either  of  them,  available  to 
the  appellants  for  the  reversal  of  the  judgment.  The  utmost 
that  can  be  said  as  against  any  of  the  evidence  admitted 
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over  appellants'  objections  is,  that  some  of  such  evidence,  if 
it  stood  alone  without  reference  to  or  connection  with  other 
evidence  appearing  in  the  record,  would  seem  to  be  irrele- 
vant or  immaterial.  As  a  general  rule,  the  admission  of 
merely  irrelevant  or  immaterial  evidence,  even  though  erro- 
neous, is  not  an  available  qrror;  and  while  this  rule,  like 
other  general  rules,  has  its  exceptions,  still  the  evidence  com- 
plained of  here  does  not,  we  think,  fall  within  any  of  such 
exceptions.  ' 

Appellants'  counsel  also  insist  that  the  trial  court  erred  in 
permitting  appellee  to  propound  a  certain  hypothetical  ques- 
tion to  one  of  her  medical  witnesses,  and  in  allowing  such 
witness,  over  appellants'  objections,  to  answer  such  question. 
It  is  shown  by  the  bill  of  exceptions  that,  when  the  hypo- 
thetical question  was  propounded  by  appellee  to  the  witness, 
it  "  was  objected  to  by  defendants  for  the  reason  that  the 
facts  stated  in  such  question  had  not  been  adduced  in  evi- 
dence, that  some  of  the  statements  contained  in  the  question 
were  not  true,  and  that  the  question  was  not  relevant  or  per- 
tinent to  the  issue.''  The  court  overruled  the  objection,  and 
to  this  ruling  appellants  at  the  time  excepted,  and  the  wit- 
ness answered  the  question. 

The  court  did  not  err,  we  think^  in  overruling  these  objec- 
tions to  the  hypothetical  questions  propounded  by  appellee  to 
her  medical  witness.  The  opinion  of  a  witness,  called  as  an 
expert,  must  be  based  upon  proved  or  admitted  facts,  or  upon 
such  facts  as  are  assumed  to  exist  for  the  purpose  of  a  hj-po- 
thetical  question.  Guetig  v.  State,  66  Ind.  94  (32  Am.  R. 
99);  Burns  v.  Barenfield,M  Ind.  43;  Elliott  v.  Russdl,  92 
Ind.  526;  Craig  v.  Noblesville,  etc.,  G.  R.  Co.,  98  Ind.  109; 
Louisville,  etc.,  R.  W.  Co.  v.  Falvey,  104  Ind.  409. 

In  the  case  in  hand,  appellee  assumed  the  existence  of  a 
certain  state  of  facts,  as  a  hypothetical  case,  and  thereon 
based  the  question  which  she  propounded  to  her  medical 
witness.  It  was  no  sufficient  objection  to  such  question,  that 
the  facts  stated  therein  had  not  been  put  in  evidence,  nor  did 
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it  lie  in  the  mouth  of  the  appellants  to  say^  that  all  or  any 
of  the  statements  of  facts,  eontoined  in  such  question,  were 
not  true.  In  her  question  appellee  assumed  that  all  the  facts 
»4tated  therein  were  true  ;  and  whether  or  not  the  facts  so  as- 
sumed were  or  had  been  established  by  the  evidence,  and 
whether  or  not  all  or  any  of  such  facts  were  true,  were  ques- 
tions for  the  consideration  and  determination  of  the  jury, 
ui)on  the  evidence  adduced,  but,  in  no  event,  could  all  or 
any  of  these  questions  be  made  the  basis  of  valid  objections 
by  the  appellants  to  appellee's  hypothetical  question. 

Finally,  appellants'  counsel  very  earnestly  insist,  that  the 
trial  court  erred  in  its  instructions  to  the  jury  trying  the 
<'ause.  We  have  carefully  examined  and  considered  all  of 
these  instructions,  and  we  have  reached  the  conclusion  that, 
41S  a  whole,  they  contained  a  full  and  fair  statement  of  the 
law,  applicable  alike  to  the  issues  in  this  cause  and  to  the  case 
as  made  by  the  evidence.  Doubtless,  it  is  true  in  this  case, 
as  in  many  others  which  have  come  before  us,  that  if  these 
instructions  were  dissected,  and  pulled  apart  and  separated 
into  paragraphs  and  broken  sentences,  there  might  be  found 
Ihorein  loose,  unguarded  and  inaccurate  expressions,  which 
if  they  stood  alone  and  unsupported,  and  were  not  controlled 
by  the  context,  would  be  clearly  erroneous.  But  it  is  well 
settled  by  our  decisions,  that  the  instructions  of  the  court  to 
a  jury  must  be  construed  with  reference  to  each  other,  and  as 
an  entirety;  and  if,  when  thus  construed,  the  instructions 
contain  a  full,  fair  and  correct  statement  of  the  law,  appli- 
cable to  the  issues  and  the  evidence  in  the  cause,  and  are  not 
calculated  to  mislead  the  jury,  the  judgment  will  not  be  re- 
versed because  of  mere  inaccuracies  or  loose  expressions  in 
such  instructions,  separately  considered.  Kirland  v.  Statey 
43  Ind.  146 ;  McOalley  v.  State,  62  Ind.  428 ;  Sicbert  v.  State, 

95  Ind.  471 ;   Stout  v.  State,  96  Ind.  407 ;   Goodwin  v.  State, 

96  Ind.  550;  McCarty  v.  Waterman,  96  Ind.  594;  Union 
Mut.  Life  Im,  Co.  v.  Buchanan,  100  Ind*  63 ;    Gailaher  v. 
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StatCy  101  Ind.  411 ;  Cline  v.  Lindsey,  ante,  p.  337;  Louis- 
ville, etc.y  R,  W.  Co.  V.  Jones,  108  lud.  551. 

Applying  this  rule  to  the  case  under  consideration,  we  are 
clearly  of  the  opinion  that  there  is  no  such  error  in  the  in- 
structions of  the  trial  court  as  will  .authorize  or  justify  the 
reversal  of  the  judgment  below. 

Appellants'  motion  for  a  new  trial  herein  was  correctly- 
overruled. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  20,  1887. 


No.  13,632. 

Taylor  v.  The  Board  of  Commissioners  of  Washing- 
ton County. 

County  Clerk. — Compenaation  for  Opening  and  CUmng  Orders  on  Court 
Records, — Cum  Onere. — A  county  clerk  is  not  entitled  to  compensation 
from  the  county  for  making  the  opening  and  closing  orders  upon  the 
court  records. 

From  the  Washington  Circuit  Court. 

8,  H.  Mitchell  and  jR.  B,  Mitchell,  for  appellant. 

8.  B.  Voyles  and  H,  Morris,  for  appellee. 

Elliott,  C.  J. — The  appellant  claims  that,  as  clerk,  he  is 
entitled  to  compensation  from  the  county  for  making  the 
opening  and  closing  orders  upon  the  court  records. 

In  order  to  entitle  a  clerk  to  receive  money  from  the  county 
treasury,  two  things  are  indispensably  necessary:  "1,  A 
statute  authorizing  him  to  receive  compensation  for  such 
services,  and  fixing  the  amount  thereof.  2.  A  statute  au- 
thorizing the  county  commissioners  to  pay  for  such  services 
out  of  the  county  ^treasury."  Noble  v.  Board,  etc.,  101  lud. 
127.    Wright  v.  Board,  etc.,  98  Ind.  88,  and  cases  cited; 
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Boardy  eto.^  v.  Oresham,  101  Ind.  53 ;  Bynum  v.  Boards  etc.,, 
100  Ind.  90;  Waymire  v.  Powell,  105  Ind.  328. 

There  is  no  statute  authorizing  the  clerk  to  demand  from 
the  county  compensation  for  such  services  as  those  for  which 
judgment  is  here  sought,  nor  is  there  any  statute  authorizing 
them  to  be  paid  out  of  the  county  treasury.  The  statute 
relied  on  by  the  appellant,  section  14  of  the  act  of  1879, 
does  not  provide  for  fees  taxable  against  the  county,  but  for 
fees  taxable  against  parties. 

The  clerk  takes  his  office  cum  onere  and  must  render  some 
services  without  specific  compensation,  and  to  that  class 
belong  those  for  which  a  recovery  is  here  sought. 

Judgment  affirmed. 

Filed  April  22, 18S7. 


No.  12,437. 

Faurote  et  al.  v.  The  State,  ex  rel.  Gordon. 

Bond. — Of  OontraiUor  for  OmrUy  Work. — Gravel  Road. — DefecU  in  Bcmd. — 
Suggestion  of  in  Complaint, — Extent  of  Recovery. — A  bond  given  by  a  con- 
tractor for  the  construction  of  a  gravel  road,  being  taken  in  pursuance 
of  a  public  statute,  is  an  official  bond  and  is  subject  to  the  provisions 
of  section  1221,  R.  S.  1881 ;  and  in  an  action  thereon,  defects  therein 
may  be  suggested  in  the  complaint  and  a  recovery  had  to  the  same 
extent  as  if  the  bond  was  a  perfect  statutory  one  in  terms. 

Same. — Liability  of  Sureties  in  Contntctor's  Bond. ^^ Claims  Against  Sub-Con- 
iracior. — ^The  sureties  in  a  bond  given  under  section  4246,  R.  S.  1881,  to 
secure  the  performance  of  a  contract  by  their  principal  to  construct  a 
gravel  road,  while  liable  in  an  action  on  the  bond  for  debts  incurred 
by  the  contractor  in  the  prosecution  of  the  work,  are  not  liable  for 
debts  incurred  by  a  sub-contractor. 

From  the  Henry  Circuit  Court. 

J,  A.  New  and  J.  W.  Jones,  for  appellants. 

D,  8.  Morgan  and  H,  E,  Barrett,  for  appellee. 

Mitchell,  J.— On  the  30th  day  of  July,  1883,  Francis 
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M.  Faurote  and  Lewis  L.  Brown,  as  principals,  and  W.  H. 
Lewis,  D.  M.  Brown  and  J.  H.  Cranor,  as  sureties,  exe- 
cuted their  joint  bond,  in  the  penal  sum  of  five  thousand 
dollars,  payable  to  the  board  of  commissioners  of  Rush 
county.  The  bond  recites  that  the  principals  therein  named 
had  been  awarded  the  contract  for  the  construction  of  a  cer- 
tain gravel  road  in  Rush  county,  and  that  they  had  entered 
into  a  written  agreement  with  the  engineer  and  superin- 
tendent, appointed  by  the  board,  to  complete  the  work,  ac- 
cording to  certain  plans  and  specifications,  within  a  specified 
time.  The  bond  was  to  be  void  if  the  work  was  completed 
according  to  the  contract;  otherwise  to  be  in  full  force. 

This  was  a  suit  upon  the  bond  to  recover  for  work  and 
labor  alleged  to  have  been  performed  for  the  contractors. 

The  complaint  alleged  that  the  board  of  commissioners  of 
Rush  county,  acting  in  pursuance  of  law,  had  ordered  thc^ 
construction  of  the  gravel  road  described  in  the  bond,  and 
being  about  to  authorize  the  engineer  and  superintendent 
named  to  enter  into  a  written  contract  with  Faurote  & 
Brown,  for  the  construction  of  the  work,  that  the  bond  was 
thereupon  executed,  a  copy  of  which  is  exhibited  with  the 
complaint. 

It  is  alleged  that  owing  to  a  mistake,  the  bond  was  made 
payable  to  the  board  of  commissioners,  instead  of  to  the 
State  of  Indiana,  and  that  it  was  not  in  terms  conditioned, 
as  the  law  required,  that  the  principals  therein  named  should 
promptly  pay  all  debts  incurred  in  the  prosecution  of  the 
work,  for  labor,  material,  board  of  laborers,  etc. 

The  complaint  avers  that  the  contractors,  while  executing 
the  work,  became  indebted  to  the  relators  for  work  and  labor, 
payment  of  which  had  been  duly  demanded  and  refused. 

The  first  objection  made  to  the  complaint  is,  that  it  does 
not  aver  in  terms  that  Faurote  &  Brown  ever  entered  into  a 
contract  with  any  proper  person  to  construct  the  gravel  road. 

It  is  averred  in  the  complaint  that  the  commissioners  of 
Rush  county,  being  about  to  authorize  Thomas  J.  Newkirk, 
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who  had  been  appointed  engineer  and  superintendent  of  the 
work,  to  enter  into  a  contmct  for  the  construction  of  the 
work  with  the  principals  named  therein,  the  bond  in  suit,  a 
copy  of  which  is  filed  with  the  complaint,  was  executed.  It 
appears  from  the  face  of  the  bond,  that  the  consideration 
upon  which  it  was  executed  was,  that  Faurote  &  Brown  had 
been  awarded  the  contract,  and  had  entered  into  a  written 
agreement  for  the  construction  of  the  gravel  road.  Having 
proceeded,  as  the  complaint  avers  they  did,  to  construct  the 
gravel  road,  after  the  bond  was  executed,  it  fairly  appears 
from  the  complaint  and  the  bond  which  is  properly  a  part  of 
it,  that  the  contract  for  the  construction  of  the  gravel  road 
had  been,  or  was  about  to  be,  let  to  Faurote  &  Brown,  at  the 
time  the  bond  was  executed,  and  that  they  constructed  the 
gravel  road  under  the  contract. 

It  is  argued  moreover,  that  the  bond  sued  on  was  executed 
in  pursuance  of  section  5095,  R.  S.  1881,  which  provides 
that  the  successful  bidder  for  a  gravel  road  contract  shall 
give  security  for  the  performance  of  his  contract.  Hence  it 
is  said  that  section  4246  has  no  application  to  the  case,  and 
the  bond  could  not  be  brought  within  the  terms  of  the  stat- 
ute by  alleging  an  omission  in  the  conditions  of  the  writing. 
This  latter  section  requires  that  boards  of  commissioners 
before  entertaining  any  proposition  for  the  construction  of  a 
county  work,  shall  require  the  bidder  to  enter  into  a  bond 
payable  to  the  State  of  Indiana,  with  at  least  two  resident 
freehold  sui'eties,  which  bond  shall  guarantee  the  faithful 
performance  of  the  work  in  case  it  is  awarded  to  the  bidder, 
and  that  the  contractor  shall  promptly  j)ay  all  debts  incurred 
by  him  in  the  prosecution  of  the  work,  including  materials 
furnished  and  for  boarding  laborers.  Section  4246  is  a  gen- 
eral provision,  and  applies  to  all  bonds  taken  in  connection 
with  contracts  for  public  works,  which  boards  of  commis- 
.sioners  are  authorized  to  make. 

Section  5095,  found  in  the  act  concerning  free  turnpike 
Vol.  110.— 30 
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roads,  requires  that  a  bidder  for  the  construction  of  any  part 
of  such  road  shall  give  reasonable  security  for  the  proper j)er- 
formance  of  his  contract.  The  other  section  referred  to 
prescribes  specifically  the  character  of  all  bonds  to  be  taken, 
by  county  commissioners  upon  letting  contracts  for  the  con- 
struction of  county  work.  To  this  effect  are  the  rulings  in 
Dewey  v.  State^  ex  rel,,  91  Ind.  173,  and  State,  ex  reL,  v.  Sul- 
livaiiy  74  Ind.  121. 

The  bond,  having  been  taken  in  pursuance  of  a  public  stat- 
ute, falls  under  the  description  of  an  official  bond,  and  is  sub- 
ject to  the  provisions  of  section  1221,  R.  S.  1881.  Murfree 
Official  Bonds,  section  36. 

It  was,  therefore,  proper  that  the  defects  in  the  bond,  grow- 
iiig  out  of  the  omissions  referred  to,  should  be  suggested  in 
the  complaint.  When  the  defects  were  so  suggested,  the  bond 
could  be  recovered  on,  to  the  same  extent  as  if  it  had  been 
in  all  respects  a  perfect  statutory  bond  in  terms.  Opp  v. 
TenEyck,  99  Ind.  345,  and  cases  cited. 

One  of  the  answers  to  which  the  court  below  sustained  a 
demurrer,  set  up  as  a  defence  on  behalf  of.  the  sureties,  that 
after  the  contract  was  let,  and  the  bond  executed,  Faurote 
&  Brown,  without  the  knowledge  or  consent  of  the  sure- 
ties, sublet  the  work  contracted  for  to  one  Cooney,  and  that 
the  work  and  labor  sued  for  was  performed  for  the  latter,  and 
not  under  the  employment  of  nor  for  the  principals  in  the 
bond. 

The  appellants  contend  that  because  their  principals  sub- 
let the  contract,  and  because  the  work  was  performed  for  the 
sub-contractor,  they  are  not  liable  on  the  bond. 

The  case  of  McOlmkey  v.  Cromwell,  11  N.  Y.  593,  very 
fully  supports  the  position  contended  for  on  behalf  of  the 
sureties.  That  was  a  case  which  grew  out  of  a  contract  made  by 
the  canal  commissioners  of  the  State  of  New  York,  for  the  con- 
struction of  certain  locks  on  the  Black  River  Canal.  The 
statute  of  New  York  required  that  the  contractor  should 
give  bond  for  the  payment  by  the  latter  of  the  wages  of 
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each  and  every  laborer  employed  by  him  or  his  agents  in  the 
construction  of  the  work.  A  contract  and  bond  were  exe- 
cuted accordingly.  The  contract  expressly  stipulated  that 
the  work  was  to  be  done  by  the  contractor  himself,  and  by 
workmen  under  his  supervision  and  control,  and  not  by  a 
sub-contractor.  Notwithstanding  this  stipulation,  the  con- 
tractor sublet  a  part  of  the  work,  without  the  consent  of 
the  officers  of  the  State.  In  a  suit  on  the  bond  by  persons 
who  performed  labor  for  the  sub-contractor,  it  was  held  that 
the  sureties  were  not  liable.  The  reasoning  of  the  learned 
judge  who  delivered  the  judgment  of  the  court  in  that  case, 
seems  to  be  conclusive. 

The  provision  of  section  4246  is,  that  the  bond  of  a  con- 
tractor, for  the  construction  of  any  county  work,  shall  guar- 
antee the  faithful  performance  of  the  work,  and  that  the 
contractor  "shall  promptly  pay  all  debts  incurred  by  him  in 
the  prosecution  of  such  work,  including  labor,  materials 
furnished,  and  for  boarding  the  laborers  thereon." 

Section  4247  authorizes  "  any  laborer  and  material-man,  or 
person  furnishing  board  to  said  contractor,  *  *  *  and  hav- 
ing a  claim  against  such  contractor/'  to  bring  suit  against 
the  contractor  and  his  bondsmen. 

These  provisions  of  the  statute  became  part  of  the  bond,, 
giving  to  it  the  same  force  and  eflFect  as  if  they  had  been 
written  therein.  They  constitute  the  contract  upon  which 
the  sureties  have  a  right  to  stand,  and  by  which  their  lia- 
bility is  to  be  determined.  By  this  contract  the  sureties 
guaranteed  that  the  contractor  should  promptly  pay  all  debts 
incurred  by  him,  and  it  gave  to  any  laborer,  material-man^ 
or  person  furnishing  board  to  the  contractor,  and  having  a 
claim  against  him  therefor,  a  right  of  action  on  the  bond, 

The  sureties  did  not,  however,  engage  to  become  liable  for 
debts  incurred  by  a  sub-contractor,  nor  did  they  agree  that 
any  person  having  a  claim  against  a  sub-contractor  might 
maintain  an  action  against  them  on  the  bond.  As  a  general 
principle,  in  the  absence  of  legislation,  or  of  express  agree- 
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ment,  there  is  no  liability  on  the  part  of  contractors  to  respond 
to  parties  employed  by  sub-contractors.  Wells  v.  WilliamSy 
39  Barb.  567. 

The  case  last  cited  was  an  action  brought  by  the  employ- 
ees of  a  sub-contractor,  to  recover  from  the  contractor,  who 
had  in  his  hands  money  due  the  sub-contractor.  It  was  held, 
that  inasmuch  as  there  was  no  privity  of  contract  between 
the  (Contractor  and  the  employees,  and  no  law  making  the 
former  liable  for  the  wages  of  the  latter,  the  action  could  not 
be  maintained. 

Since  there  is  no  statute  imposing  liability  on  the  con- 
tractor for  laborers  hired  by  a  sub-contractor,  we  can  discover 
no  principle  which  would  authorize  the  court,  in  the  absence 
of  any  charge  of  fraud,  bad  faith  or  concealment,  to  extend 
the  obligation  of  the  bond  and  the  liability  of  the  sureties 
thereon  beyond  the  terms  of  the  statute  which  entered  into 
and  became  a  part  of  the  bond. 

The  statute  which  regulates  the  manner  of  contracting  for 
the  construction  of  court-houses  and  other  public  works  for 
counties,  does  not  in  terms  forbid  subletting  parts  or  the 
whole  of  the  work,  nor  does  it  prescribe  the  instrumentali- 
ties which  the  contractor  must  employ  in  order  to  execute 
his  undertaking.  It  may  have  been  that  the  Legislature 
supposed  it  impracticable  to  do  so.  It  may  have  been  thought, 
that  in  the  construction  of  a  work  of  magnitude,  the  sub- 
letting of  such  parts  as  pertained  to  different  handicrafts  or 
trades  might  become  a  necessity,  and  it  may  have  been  supposed 
that  it  would  impose  an  unnecessary  burden  to  require  a  con- 
tractor and  his  sureties  to  answer  on  his  bond  for  the  liabili- 
ties of  sub-contractors  wherever  and  to  whomsoever  such 
liabilities  might  be  incurred.  At  all  events,  subletting  was 
not  forbidden,  nor  did  the  statute  provide  that  the  contractor 
and  his  sureties  should  become  liable  on  their  bond  for  the 
liabilities  of  sub-contractors  to  their  employees.  It  is  not 
allowable,  therefore,  that  the  courts  should  extend  the  opera- 
tion of  the  statute  so  as  to  correct  supposed  omissions  or 


NOVEMBER  TERM,  1886.  469 

The  State  r.  Conner. 

defects  in  legislation,  or  add  to  the  terms  of  the  contracts 
of  parties  by  construction,  in  order  to  meet  the  emergency 
of  a  particular  case. 

Our  conclusion  is  that  the  court  erred  in  sustaining  the 
demurrer  to  the  third  paragraph  of  the  answer.  The  demur- 
rer to  the  fifth  paragraph  was  properly  sustained. 

The  judgment  is  reversed,  with  costs. 

Filed  April  20,  1887. 
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Criminal  Law. — False  Pretences. — Obtaining  Ooods  by.^Indielmenl, — Under 
the  act  of  Martih  6th,  1883  (Acts  of  1883,  p.  126),  an  indictment  for 
obtaining  goods  under  false  pretences,  which  does  not  show  that  the 
possession  of  the  property  was  obtained  by  means  of  the  false  pre- 
tences alleged  to  have  been  made  by  the  defendant,  is  bad. 

From  the  Gibson  Circuit  Court. 

31.  W.  Fields  and  /.  W.  Exoiiig,  for  the  State. 

/.  E.  McCallough  and  J,  H.  Miller,  for  appellee. 

NiBLACK,  J. — At  the  September  term,  1886,  of  the  court 
below,  an  indictment  against  John  W.  Conner,  the  appellee, 
for  obtaining  property  under  false  pretences,  was  returned  by 
the  grand  jury. 

The  indictment  was  in  two  counts,  and,  on  a  motion  to 
quash,  both  counts  were  held  to  be  insufficient,  and  the  appel- 
lee was  discharged. 

The  first  count  charged,  that  on  and  prior  to  the  6th  day 
of  March,  1885,  the  appellee  and  one  James  A.  McClellan 
were  partners  in  the  sale  of  dry  goods  and  of  general  mer- 
chandise, in  the  town  of  Oakland,  in  the  county  of  Gibson, 
in  this  State,  under  the  firm  name  of  Conner  &  McClellan; 
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that  on  said  6th  day  of  March,  1885,  at  said  towa  of  Oak- 
laud,  the  appellee  wilfully,  knowiugly,  falsely  and  feloni- 
ously, and  with  intent  to  defraud  Charles  P.  Kellogg  &  Co., 
a  firm  of  mercliants  doing  business  at  Chicago,  in  the  State 
of  Illinois,  and  with  the  further  intention  of  inducing  the 
said  Charles  P.  Kellogg  &  Co.  to  sell  a  large  quantity  of 
clothing  and  other  merchandise  to  the  said  firm  of  Conner  & 
McClellan  on  credit,  represented  and  pretended  to  the  said 
Kellogg  &  Co.,  that  the  said  firm  of  Conner  &  McClellan 
commenced  business  on  the  1st  day  of  January,  1885,  with 
a  capital' of  fifteen  thousand  dollars,  contributed  and  [>aid  in 
by  its  members;  that  there  was  then  due  said  firm  in  notes 
and  accounts  the  sum  of  one  thousand  dollars,  and  that  said 
firm  had  on  hand  in  cash  three  hundred  and  fifty  dollars; 
that  said  firm  had  also  remaining  on  hands  goods  and  stock 
in  trade,  of  the  value  of  fourteen  thousand  dollars;  that  the 
total  indebtedness  of  said  firm  amounted  to  only  the  aggre- 
gate sum  of  fourteen  hundred  dollars;  that  said  firm  was 
doing  business  at  the  rate  of  twenty  thousand  dollai*sa  year; 
^^that  said  Charles  P.  Kellogg  &  Co.,  relying  on  said  repre- 
sentations and  pretences,  and  believing  the  same  to  be  true, 
and  being  deceived  thereby,  on  the  24th  day  of  March,  1885, 
sold  on  credit  and  delivered  to  said  firm  of  Conner  &  Mc- 
Clellan, at  their  special  instance  and  request,  at  the  town  of 
Oakland,  Gibson  county,  Indiana,  the  following  goods  and 
chattels,  the  property  of  the  said  Charles  P.  Kellogg  &  Co., 
to  wit :  Eleven  overcoats,  of  the  value  of  ten  dollars  each," 
and  a  large  amount  of  other  property,  particularly  describ- 
ing it. 

The  count  then  proceeded  to  negative  in  detail  the  several 
representations  charged  to  have  been  made  by  the  appellee, 
and  to  aver  that  said  firm  of  Conner  &  McClellan  was,  at  the 
time  the  same  were  made,  wholly  insolvent,  all  of  which  was 
fully  known  to  the  appellee. 

The  second  count  gave  more  in  detail,  but  contained  sub- 
stantially the  same  facts  as  those  set  forth  in  the  first  count. 


NOVEMBER  TERM,  1886.  471 


The  State  v.  Conner. 


oxcept  that  it  charged  that  the  alleged  false  represeutations 
were  made  to  the  Bradstreet  Corapauy,  a  commercial  agency, 
and  the  agent  of  the  said  Charles  P.  Kellogg  &  Co, 

So  much  of  the  act  of  March  6th,  1883,  as  defines  the 
crime  intended  to  be  charged  in  the  indictment  in  this  case, 
is  as  follows :  "  Whoever,  with  intent  to  defraud  another,  de- 
-signedly,  by  color  of  any  false  token  or  writing,  or  any  false 
pretence,  obtains  the  signature  of  any  person  to  any  written 
instrument,  or  obtains  from  any  person  any  money,  or  the 
transfer  of  any  bond,  bill,  receipt,  promissory  note,  draft, 
or  check,  or  thing  of  value,  *  *  *  shall  be  imprisoned  in 
the  State  prison  not  more  than  seven  years  nor  less  than  one 
year,  and  fined  in  any  sum  not  more  than  one  thousand  dol- 
lars nor  less  than  ten  dollars."     Acts  of  1883,  p.  126. 

Counsel  agree  that  the  motion  to  quash- the  indictment 
was  sustained  upon  the  ground  that  both  counts  failed  to 
show,  with  sufficient  certainty,  that  the  possession  of  the 
property  referred  to  was  obtained  by  the  firm  of  Conner  & 
McClellan  by  means  of  the  false  pretences  alleged  to.  have 
been  made  by  the  appellee. 

To  sustain  a  prosecution  for  obtaining  goods  under  false 
pretences  it  must  be,  in  legal  effect,  charged  in  the  indict- 
ment, as  well  as  proved  at  the  trial,  that  the  goods  were  ob- 
tained by  means  of  the  alleged  false  pretences.  Wharton 
Crim.  Law,  section  1175;  2  Bishop  Crim.  Law,  section  461 ; 
Moore  Crim.  Law,  section  739;  State  v.  Orvis,  13  Lul.  569; 
Todd  V.  State,  31  Ind.  514;  State  v.  Wllliajm,  103  Ind.  235. 

The  false  pretences  charged  must  have  at  least  entered  into 
the  transaction  and  have  constituted  a  material  inducement 
to  the  transfer  of  the  possession  of  the  goods. 

Both  counts  of  the  indictment  in  this  case  averred  with 
sufficient  certainty  the  falsity  of  the  representations  alleged 
to  have  been  made  by  the  appellee,  and  that  Kellogg  &  Co. 
relied  upon  such  representations,  believing  them  to  be  true, 
^nd  were  thereby  deceived ;  but  how  or  to  what  extent 
deceived  was  not  averred.     It  was  not  even  inferentially 
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charged  that  it  was  by  means  of  such  false  representations, 
that  Kellogg  &  Co.  were  induced  to  part  with  the  possession 
of  the  goods  in  question. 

The  succeeding  allegation,  that,  eighteen  days  after  the 
false  representations  were  so  made  and  relied  on,  Kellogg  & 
Cq.  sold  and  delivered  these  goods  to  Conner  &  McClellan  oa 
credit,  at  their ,  the  tatter's,  special  instance  and  request^  failed 
to  indicate  any  natural  or  logical  connection  between  the  false 
representations  and  the  sale  and  delivery  of  the  goods. 

The  gravamen  of  the  offence,  which  was  evidently  in  the 
pleader's  mind,  was  the  obtaining  the  possession  of  the  goods 
by  criminal  means,  rather  than  gaining  commercial  standing 
which  resulted  in  a  subsequent  sale  on  credit  in  what  would 
seem  to  be  the  usual  course  of  business,  but  the  first  named 
offence  is  not  aptly  and  fully  charged.  This  conclusion  is, 
we  believe,  fairly  sustained  by  the  case  of  State  v.  WillianiSy 
supra,  and  by  the  precedents  in  similar  cases. 

The  judgment  is  aflSrmed,  with  costs. 

Filed  April  23, 1887. 


}10  £||  No.  12,779. 

HiATT  ET  Aii.  V.  The  State,  ex  rel.  Kitselman. 

Office  and  Officer. — Treasurer  of  Town  School  Board. — Failure  to  Buy 
Funds  to  Successor. — Action  on  Bond, — Complaint, — A  complaint  upon  the 
bond  of  the  treasurer  of  the  board  of  school  trustees  of  a  town  for  fail- 
ing to  turn  over  school  funds  in  his  hands,  must  show  that  the  term  of 
such  officer  has  expired ;  it  is  not  necessary  to  aver  the  fact  in  express^ 
words,  but  it  is  sufficient  if  it  appears  from  the  facts  pleaded  that  his 
term  has  expired,  and  that  a  successor  has  been  chosen  and  has  qualified. 

Same. —  Parties. — Relator, — The  successor  of  the  outgoing  treasurer,  being 
the  officer  entitled  to  the  funds  sought  to  be  recovered,  is  a  proper  rela- 
tor  in  an  action  on  the  bond. 

Same. — Action, — Order  of  County  Commissioners, — Where  a  public  officer^ 
upon  the  expiration  of  his  term,  fails  to  turn  over  to  his  successor  the 
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funds  in  his  hands,  an  action  may  be  maintained  without  an  order  of 
the  board  of  commissioners. 

Same. — Incoming  Treasurer, — Entitled  to  Receive  Gash  from  Predecessor. — Pi-cm- 
isaory  Note. — An  incoming  treasurer 'is  entitled  to  receive  money  only 
from  his  predecessor  in  discharge  of  a  sum  due  from  him  in  his  official 
capacity,  and  tlie  latter  can  not  compel  him  to  receive  notes  taken  upon 
a  loan  of  school  funds,  although  the  loan  was  made  at  the  direction  of 
the  school  trustees. 

Same. — Penalty. — Where  an  outgoing  treasurer  fails  to  pay  over  the  money 
in  his  hands  to  liis  successor,  when  demanded,  he  is  liable  to  the  penalty 
of  ten  per  centum  provided  in  section  4441,  B.  S.  1881. 

From  the  Randolph  Circuit  Court. 

E.  L.  Watson,  J.  S.  Engle,  G.  D.  Williamson,  D.  R.  Wil- 
liamson, —  Bakei*  and  /.  W,  Newton,  for  appellants. 

W.  A.  Thompson,  A.  0.  Marsh,  J.  W,  Thompson  and  J,  H. 
Williamson,  for  appellee. 

Elliott,  C.  J. — The  relator^s  complaint  is  based  on  the 
ofiScial  bond  of  Milton  R.  Hiatt,  executed  by  him  as  princi- 
pal, and  by  the  other  appellants  as  sureties,  to  secure  the 
faithful  performance  of  his  duties  as  treasurer  of  the  board 
of  school  trustees  of  the  school  town  of  Ridgeville.  The 
breach  alleged  is  the  failure  of  Hiatt  to  turn  over  to  the  rela- 
tor, who  was  duly  elected  his  successor,  the  school  funds  in 
his  hands. 

•  It  is  insisted  by  appellants  that  the  complaint  is  defective, 
because  it  does  not  aver  that  Hiatt's  term  of  office  had  ex- 
pired. That  such  an  averment  is  essential  is  affirmed  in  the 
case  of  Hawthoim  v.  State,  ex  reL,  48  Ind.  464. 

It  is  not,  however,  necessary  that  it  should  be  stated  in 
express  words  that  the  term  of  office  of  the  person  sued  had 
expired ;  it  is  enough  if  it  appears  from  the  facts  pleaded  that 
the  term  had  ended,  and  that  a  successor  had  been  chosen  and 
had  qualified.  We  think  the  facts  stated  in  this  complaint 
show  that  Hiatt's  term  of  office  had  expired,  and  that  the 
relator  had  been  chosen  as  his  successor,  and  had  qualified 
according  to  law.  West/all  v.  Sta7%  24  Ind.  377 ;  Carmody 
V.  State,  105  Ind.  546;  Robson  v.  Comstock,  8  Wis.  372; 
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F{ander8  V,  McVlckar,  7  Wis.  372;    Morse  v.   Oilman,  16 
Wis.  504;  Pomeroy  Remedies,  section  549. 

The  successor  of  the  outg\)iug  treasurer  was  a  proper  rela- 
tor. The  money  when  collected  goes  into  his  hands  as  cus- 
todian ;  he  has  given  bond  for  its  safe-keeping  and  proper 
<lisbursement.  If  his  predecessor  had  paid  it  over  without 
suit,  he  would  have  been  the  person  to  pay  it  to,  and  his  ac- 
quittance would  have  been  a  sufficient  voucher  to  the  person 
paying  the  money.  There  is  no  valid  reason  why  the  officer 
to  whom  the  money  must  be  paid  should  not  be  the  I'clator, 
and  the  authorities  declare  that  such  a  person,  as  relator,  may 
maintain  the  action.  Montgomery  v.  Commoiuoealth,  1  T.  B. 
Mon.  197;  Hawkins  v.  Commonwealth's  Marsh.  339;  Huyi- 
nicutt  V.  Kirkpatricky  39  Ark.  172;  Haynes  v.  Butler,  30 
Ark.  69  ;  Lane  v.  Kersey,  1  Met.  412. 

It  has  often  been  held  that  an  officer  who  is  entitled  to 
collect  public  funds,  and  who  gives  bond  for  their  safe-keep- 
ing, acquires  title  to  the  money  that  comes  into  his  hands. 
Linvllle  v.  Leininger,  72  Ind.  491  ;  Rock  v.  Stinger,  36  Ind. 
346;  Morbeck  v.  State,  ex  rcl,  28  Ind.  86;  Halbert  v.  State, 
ex  rel,  22  Ind.  125. 

It  seems  clear  that  the  logical  result  of  this  principle  is, 
that  the  officer  entitled  to  the  funds  is  the  proper  relator,  and 
this  is  the  doctrine  of  our  cases.  The  rule  which  has  long 
obtained  in  this  State  is  thus  expressed  in  Shook  v.  State,  ex' 
rel.,  6  Ind.  113  :  ^'  We  think  the  board  of  commissioners,  the 
treasurer,  auditor,  or  any  other  officer  whom  the  law  charged 
with  the  duty  of  protecting  and  preserving  the  fund,  might 
properly  be  a  relator,"  This  doctrine  has  been  expressly  or 
impliedly  recognized  and  enforced  in  many  cases.  Inglis  v. 
State,  ex  rel.,  61  Ind.  212;  Vanarsdall  v.  State,  ex  rel.,  65 
Ind.  176;  Wolfe  v.  State,  ex  rel.,  90  Ind.  16.  These  and 
other  cases  recognize  the  right  of  the  corporation  or  of  the 
proper  treasurer  to  be  relator.  Hadley  v.  Stately  ex  rel,,  66 
Ind.  271 ;  State  v.  Rebel,  72  Ind.  361. 
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Where  an  oflBcer's  term  of  office  has  expired,  and  he  fails  to 
turn  the  money  in  his  hands  over  to  his  successor,  an  action 
may  be  maintained  without  an  order  of  the  board  of  com- 
missioners, for  the  law  imperatively  enjoins  upon  him  the 
duty  of  paying  the  money  over,  and  it  is  not  necessary  to 
supplement  this  command  by  the  action  of  the  board  of  com- 
missioners. The  duty  is  fully  prescribed  by  positive  law,  and 
no  order  is  necessary  from  any  tribunal  to  entitle  the  proper 
relator  to  enforce  it.  The  case  is  not  like  that  of  an  officer 
not  in  default  until  a  legal  order  is  made  against  him,  for 
here  his  default  occurs  when  he  fails  to  do  what  the  law  com- 
mands. Dishon  v.  States  ex  reL,  19  Ind.  255 ;  Robinson  v. 
State,  ex  reL,  60  Ind.  26. 

One  of  the  questions  presented  by  the  record  is  as  to  the 
power  of  the  board  of  school  trustees  to  direct  the  treasurer 
to  loan  the  school  funds,  and  of  the  latter  to  compel  his  suc- 
cessor to  accept  the  notes  received  for  the  loan  as  money.  We 
think  it  quite  clear  that  the  retiring  treasurer  can  not  com- 
pel his  successor  to  receive  anything  but  money  in  discharge 
of  the  sum  due  from  him  in  his  official  capacity.  The  law 
makes  the  treasurer  absolutely  responsible  for  tlu*  safe-keep- 
ing of  the  money,  and  charges  him  with  the  duty  of  paying 
it  over  to  his  successor  at  the  expiration  of  his  term,  and  the 
board  of  school  trustees  can  not  relieve  the  treasurer  from 
this  responsibility  or  duty.  Inglis  v.  State,  ex  reL,  supra. 
To  hold  otherwise  would  be  to  run  counter  to  the  long  line 
of  decisions  declaring  that  the  treasurer  becomes  the  owner 
of  the  money,  and  is  not  guilty  of  any  breach  of  duty  in 
loaning  it  and  receiving  interest  on  it.  Goodwine  v.  State, 
ex  reL,  81  Ind.  109 ;  Brown  v.  State,  ex  reL,  78  Ind.  239, 
and  cases  cited.  • 

The  treasurer,  having  made  default  by  failing  to  pay  over 
the  money  in  his  hands  to  his  successor  when  demand  was 
made,  was  liable  to  the  penalty  of  ten  per  centum  provided 
in  section  4441  of  the  statutes.  Brown  v.  State,  ex  reL,  supra; 
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Goldsberry  v.  State^  ex  reLy  69  Ind.  430;    Watson  v.  State^ 
ex  rel,  80  Ind.  212. 


Judgment  affirmed. 
Filed  April  23,  1687. 


No.  13,543. 

Jones  v.  Bittinger,  Administrator. 

UO   4761 

iM  gnjl      Decedents'  Estates. — Letten  of  Administration, —  When  Voidable. — Order  of 

Granting.  —  Priority  of  Right.  —  Revocation.  —  Letters  of  administration 

granted  out  of  the  order  prescribed  by  statute,  section  2227,  R.  S.  1881, 

are  not  void,  but  at  most  are  only  voidable,  and  until  revoked  or  set 

aside  in  a  proper  proceeding  for  that  purpose,  the  refusal  of  the  court 

to  grant  other  letters  to  another  person,  although  the  latter  may  have 

a  right  under  the  statute  prior  to  that  of  the  person  to  whom  the  letters 

were  first  issued,  is  not  erroneous. 

From  the  Allen  Circuit  Court. 

H.  Colerick  and  W.  S.  Oppenheim,  for  appellant. 

J.  B.  Harper y  for  appellee. 

HowK,  J. — It  is  shown  by  the  record  of  this  cause^  that 
on  the  4th  day  of  December,  1886,  William  H.  Miller  died 
intestate,  in  Allen  county,  Indiana.  On  the  16th  day  of 
December,  1886,  there  was  filed  in  the  court  below  the  writ- 
ten relinquishment  of  Julia  Miller,  widow,  and  John  McC. 
Miller,  son  and  next  of  kin  of  William  H.  Miller,  deceased, 
of  their  right  to  take  out  letters  of  administration  on  such 
decedent's  estate,  and  their  written  request  that  the  court 
would  appoint  in  their  stead  the  appellee,  Bittinger,  as  ad- 
ministrator of  such  estate.  There  was  also  filed  in  such 
court,  on  the  same  day,  the  affidavit  of  Julia  Miller,  show- 
ing the  death  of  William  H.  Miller,  intestate,  in  Allen 
county,  on  December  4th,  1886,  leaving  a  personal  estate  to 
be  administered,  of  the  probable  value  of  $500.    Thereupon, 
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on  the  same  day,  the  court  appoiDted  appellee,  Bittiuger,  ad- 
ministrator of  such  decedent's  estate,  who  then  and  there 
accepted  such  appointment,  and  executed  his  bond  with 
surety  to  the  approval  of  the  court,  and  took  and  subscribed 
the  oath  prescribed  by  the  statute  and  entered  upon  the  dis- 
charge of  the  duties  of  his  trust. 

It  is  further  shown  by  the  record  that,  on  the  2^th  day  of 
December,  1886,  the  appellant,  Hattie  Jones,  presented  to  the 
court  an  affidavit,  showing  the  death  of  said  William  H. 
Miller,  intestate  as  aforesaid,  leaving  a  personal  estate  to  be 
administered,  of  the  probable  value  of  $300,  and  tendered 
her  bond  with  surety,  conditioned  that  she  would  faithfully 
discharge  the  duties  of  her  trust  as  administratrix  of  such 
decedent's  estate;  and  thereupon  appellant  applied  to  the 
■court  to  be  appointed  as  such  administratrix.  In  her  appli- 
cation, appellant  entirely  ignored  the  court's  previous  ap- 
pointment of  appellee,  Bittinger,  as  administrator  of  such 
decedent's  estate,  and  that  he  had  qualified  as  such  adminis- 
trator, to  the  approval  of  the  court,  and  was  then  engaged 
in  the  active  discharge  of  the  duties  of  his  trust.  Appellant 
did  not  notify  appellee  of  her  application,  but  he  appeared 
and  filed  his  verified  answer  thereto.  The  matter  was  then 
heard  by  the  court,  and  upon  the  evidence  the  court  found 
against  the  appellant,  and  refused  to  grant  her  application, 
to  which  she  excepted. 

The  evidence  on  the  hearing  is  j^roperly  in  the  record.  It 
showed  that  appellant,  Hattie  Jones,  was  a  daughter  of 
William  H.  Miller,  deceased,  of  lawful  age  and  without  a 
husband,  and  that  appellee,  Bittinger,  was  not  of  kin  to  the 
decedent.  In  section  2227,  R.  S.  1881,  it  is  provided  as  fol- 
lows: "At  any  time  after  the  death  of  an  intestate,  the 
proper  clerk  or  court  *  *  *  shall  grant  letters  of  adminis- 
tration, in  their  order — 

*'' First.    To  the  widow  or  widower. 

^^Second,    To  the  next  of  kin. 
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^^ Third.  To  the  largest  creditor  applying  and  residing  in 
the  State. 

^'Fourth.  If  no  person  thus  entitled  to  administer  shall: 
apply  within  twenty  days  after  the  death  of  the  intestate,  the- 
clerk  or  court  shall  appoint  a  competent  inhabitant  of  the 
county,  to  whom  the  letters  shall  issue." 

It  is  cljiimed  by  appellant's  counsel,  as  we  understand 
their  argument,  that  this  section  of  the  statute  is  mandatory, 
that  it  was  not  competent  for  the  court  or  clerk  to  grant  let- 
ters of  administration  in  violation  of  the  provisions  of  such 
section,  or  in  disregard  of  the  order  specified  therein  for  the 
issue  of  such  letters;  and  that  appellee,  Bittiuger,  not  hav- 
ing been  either  of  kin  to  William  H.  Miller,  deceased,  or  a 
creditor  of  his  estate,  it  was  not  competent  for  the  court^ 
within  twenty  days  after  the  death  of  such  intestate,  to  ap- 
point him  as  administrator  of  such  estate,  and  that  his  ap- 
pointment and  letters  were,  therefore,  null  and  void.  It  was 
further  claimed,  on  behalf  of  appellant,  that  as  the  widow  and 
son  of  the  decedent  had  relinquished  their  right  to  admin- 
ister on  the  decedent's  estate,  and  as  appellant,  as  the  daugh- 
ter and  next  of  kin  of  the  intestate,  had  filed  her  application 
for  letters  of  administration  on  such  estate  in  the  court  be- 
low, *^  within  twenty  days  after  the  death  of  the  intestate,'* 
the  court  clearly  erred  in  its  refusal  to  grant  her  application, 
notwithstanding  and  without  regard  to  the  previous  appoint- 
ment and  qualification  of  the  appellee,  as  administrator  of 
such  decedent's  estate. 

It  is  true,  we  think,  that  the  provisions  of  section  2227, 
supra,  are  mandatory  in  form  and  ought  to  be  strictly  ob- 
served, as  well  by  the  court  as  by  the  clerk  in  vacation,  in 
granting  letters  of  administration  upon  an  intestate's  estate. 
But  it  can  not  be  correctly  said,  as  it  seems  to  us,  that  let- 
ters of  administration,  granted  by  a  court  or  clerk  out  of  the 
order  prescribed  by  statute,  are  absolutely  null  and  void. 
The  utmost  that  can  be  said,  in  such  a  case,  is  that  letters  so 
granted  are  voidable  merely  and  may  be  revoked  or  set  aside,. 
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upon  an  application  to  the  proper  court  for  that  purpose^, 
made  within  the  proper  time  and  by  the  party  entitled  to 
priority  in  the  issue  of  such  letters.  Until  the  letters  so 
granted  have  been  I'evoked  or  set  aside,  in  a  proper  proceed- 
ing for  that  purpose,  the  refusal  of  the  proper  court  to  grant 
other  letters  of  administration  upon  the  same  estate-  to  an- 
other person,  although  such  person  may  have  a  right  under 
the  statute  prior  to  that  of  the  person  to  whom  the  letters 
were  first  issued,  is  not  and  can  not  be  erroneous. 

Here  lies  the  diflBculty,  as  it  seems  to  us,  with  the  appel- 
lant's case  as  it  appears  in  the  record  now  before  us.  She 
ought  to  have  applied  to  the  court  below,  in  the  first  instance, 
for  the  revocation  of  appellee's  letters  and  for  his  removal 
from  his  trust.  Not  having  done  so,  there  is  certainly  no 
error  in  the  court's  refusal  to  grant  her  application  to  be  ap- 
pointed administratrix  of  the  same  estate,  of  which  appellee 
had  been  previously  appointed  administrator  by  the  same 
court,  as  shown  by  the  record.    Mills  v.  Garter,  8  Blackf.  203. 

The  judgment  is  ajQBrmed,  with  costs. 

Filed  April  23,  1887. 
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County. — Defective  Bridget, — Negligence, — Liability. — Counties  are  liable  for  -   _J 

negligence  in  constructing  and  maintaining  bridges  upon  public  high- 
ways. 

Same. — Presumption  (hat  Bridges  are  Safe. — A  traveller  upon  a  public  high- 
way, without  knowledge  of  defects  in  bridges  forming  parts  thereof,  and 
himself  exercising  proper  diligence,  has  a  right  to  presume  that  such 
bridges  are  in  a  safe  condition,  and  to  act  upon  that  presumption. 

Same. — Tendency  of  Timber  to  Decay. — Counties  Chargeable  with  KnowUdge  of, 
— Counties,  through  their  proper  officers,  are  chargeable  with  knowledge 
of  the  tendency  of  timber  to  decay,  and  for  the  failure  to  exercise  rea- 
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sonable  care  in  providing  against  bridges  becoming  unsafe  because  of 
decaying  timbers,  they  are  liable  for  resulting  injuries. 

8aM£. — Condition  of  Bridges. — Care  Required  to  Ascertain. — Notice  of  Defects. — 
Wlien  Inferred. — A  county,  by  its  proper  officers,  must  exercise  reasonable 
care  to  ascertain  the  condition  of  and  to  repair  its  bridges,  and  if  there 
are  defects  of  such  a  character,  and  which  have  existed  for  such  a  length 
of  time,  that  the  county,  by  the  exercise  of  reasonable  care,  might  have 
discovered  them,  notice  to  it  may  be  inferred. 

Same. — Size  of  Bridge  and  Character  of  Stream  IminateriaL — Ditch. — Tlie  board 
of  county  commissioners  has  general  supervision  over  the  bridges  of  the 
county,  and  must  exercise  reasonable  care  in  keeping  all  bridges  upon 
the  public  highways  of  the  county  in  a  safe  condition,  regardless  of  the 
size  of  the  bridge  or  the  character  of  the  streams  or  ditches  over  which 
they  are  constructed. 

Same.— Damages. —  Whatnot  Excessive. — Five  thousand  dollars  damages  for 
the  death  of  a  sober,  industrious  and  competent  laborer,  without  means, 
thirty-six  years  old,  who  provided  for  his  family  as  best  he  could,  and 
who  left  surviving  him  a  widow  and  six  young  children,  are  not 
excessive. 

Instructions  to  Jury. — Assuming  Fact. — Where  a  fact  is  established 
without  any  conflict  or  contradiction,  it  is  not  an  available  error  for  the 
court  to  assume  the  existence  of  such  fact  in  charging  the  jury. 

Same. — Refusal  to  Give  Unsigned  Instructions. — Instructions  not  signed  by  the 
party  asking  them,  or  by  his  attorney,  as  required  by  statute,  may  be 
refused  without  error. 

From  the  CHntpn  Circuit  Court. 

/.  O'Brien,  C.  0,  Shirley,  J.  C.  Suit  and  M.  Garrigus,  for 
appellant. 

J.  P,  Kemp,  J.  N.  Waugh,  8,  0.  Bayless,  D.  Mo88,  R.  R, 
Stephenson  and  W,  0,  Dean,  for  appellee. 

ZoLLARS,  J. — Zephaniah  Davis  was  killed  by  the  falling 
of  a  bridge  over  which  he  was  driving  with  a  loaded  wagon. 
The  administrator  of  his  estate  prosecutes  this  action  for 
damages,  claiming  that  the  county  was  at  fault  in  not  keep- 
ing the  bridge  in  repair  and  in  a  safe  condition  for  the  use  of 
persons  travelling  upon  and  over  the  highway.  The  case 
went  on  changes  of  venue,  first  to  the  Hamilton,  and  then 
to  the  Clinton  Circuit  Court,  from  which  this  appeal  was 
taken. 
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The  case  has  been  twice  tried  upon  the  third  paragraph  of 
the  complaint.  That  paragraph,  having  been  held  to  be  suf- 
ficient upon  the  former  appeal  {Boards  ete.,  v.  Legg,  93  Ind. 
523),  will  not  be  further  considered.  Hobson  v.  Doe,  4 
Blackf.  487;  Dodge  v.  Gaylord,  63  Ind.  365. 

Five  thousand  dollars  were  awarded  as  damages.  It  is 
claimed  on  behalf  of  appellant,  that  the  amount  is  excessive. 
Thai  claim  is  based  upon  the  further  claim,  that  Davis  did 
not  provide  well  for  his  family,  and  that,  hence,  their  loss  bj 
his  death  did  not  amount  to  five  thousand  dollars.  Davis 
was  a  laboring  man,  without  means,  and,  while  there  is  not 
entire  harmony  in  the  evidence,  there  is  evidence  tending  to 
show  that  he  was  a  sober,  industrious  and  competent  laborer, 
and  provided  for  his  family  as  best  he  could  under  all  the 
circumstances.  He  was  a  man  of  about  thirty-six  years  of 
age,  and  lefl  a  widow  and  six  children,  the  oldest  of  whom 
was  not  over  ten  years  of  age. 

All  things  considered,  and  conceding  that  the  county  is 
liable,  this  court  can  not  say  that  the  judgment  for  five  thou- 
sand dollars  is  excessive.  What  the  proper  elements  of  dam- 
age are,  were  considered  upon  the  former  appeal.  They  need 
not  be  further  considered  here.  Neither  can  this  court  say 
that  the  verdict  is  not  sustained  by  the  evidence. 

In  the  second  instruction,  the  court  charged  the  jury,  that 
it  was  not  essential  that  the  exact  date  of  the  accident  should 
be  proved,  as  laid  in  the  complaint;  that  it  would  be  suffi- 
cient if  it  should  be  made  to  appear  that  it  was  within  two 
years  prior  to  the  commencement  of  the  action,  and  that  the 
action  was  commenced  on  the  29th  day  of  October,  1881. 

It  is  contended  by  appellant's  counsel,  that  by  this  instruc- 
tion, the  court  invaded  the  province  of  the  jury,  by  stating 
the  date  of  the  commencement  of  the  action.  There  is  no 
available  error  in  the  instruction.  No  harm  resulted  to  ap- 
pellant. In  the  first  place,  there  was  no  claim  by  answer  or 
otherwise,  that  the  action  was  barred  by  the  statute  of  limi- 
VoL.  110.— 31 
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tations ;  and  in  the  second  place^  there  was  no  dispute  as  to 
when  the  action  was  commenced.  Where  a  fact  is  established 
without  any  conflict,  contradiction  or  dispute^  it  is  not  an 
available  error  for  the  court  to  assume  the  existence  of  such 
fact  in  charging  the  jury.  Koemer  v.  State,  98  Ind.  7  (13), 
and  cases  there  cited ;  Louisville^  etc.,  R,  W*  Co*  v.  Jones,  108 
Ind.  551  (571). 

Appellant^s  counsel  group  together  the  fifth,  sixth  and 
seventh  instructions  given  by  the  court,  and  insist  that  they 
were  erroneous.  Preliminary  to  an  examination  of  those  in- 
structions, it  should  be  stated  that  the  death  of  the  decedent 
was  caused  by  the  breaking  and  giving  way  of  one  of  the 
sleepers  of  a  bridge  upon  which  he  drove  with  a  loaded  wagon. 

The  substance  of  the  instructions  thus  objected  to  was, 
that  a  traveller,  using  a  public  highway  of  the  county  in  the 
ordinary  manner,  and  without  any  knowledge  of  defects  in 
a  bridge  forming  a  part  thereof,  has  a  right  to  presume  that 
it  is  in  a  safe  condition,  and  to  drive  over  and  across  the 
same  with  his  team,  in  the  usual  manner;  that  it  is  the  duty 
of  the  county  not  only  to  construct  its  bridges  in  such  a 
manner  as  that  they  shall  be  safe,  but  to  use  ordinary  care 
in  keeping  them  safe,  by  removing  therefrom  timbers  which 
by  use  and  time  have  become  decayed,  and  thus  rendered  the 
bridge  unsafe  and  dangerous ;  that  the  law  charges  the  county 
with  knowledge  of  the  natural  tendency  of  timber  to  decay, 
and  enjoins  upon  it  the  duty  of  exercising  ordinary  care  to 
detect  and  guard  against  the  same ;  that  a  failure  to  exercise 
such  care  may  render  the  county  liable  although  it  may  have 
no  actual  notice  of  the  condition  of  the  bridge;  that  it  was 
not  necessary,  in  order  to  charge  appellant  with  negligently 
suffering  the  bridge  in  question  to  remain  out  of  repair,  to 
prove  actual  notice  to  it,  but  that  such  notice  might  be  in- 
ferred if  the  defect  in  the  bridge  was  of  such  a  character,  and 
had  continued  for  such  a  length  of  time,  as  that  the  officers 
of  the  county  charged  with  the  supervision  and  repair  thereof 
might  and  probably  would  have  discovered  it,  if  they  had 
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used  ordinary  care  in  the  discharge  of  their  duties ;  that  the 
county  is  liable  in  damages  if  it  negligently  suflFered  rotten 
and  decayed  timbers  to  remain  in  the  bridge  in  question, 
thus  rendering  it  unsafe  and  dangerous,  and  by  reason  of 
which  it  gave  way  and  killed  Davis,  without  fault  on  his  part. 

That  counties  are  liable  for  negligence  in  constructing  or 
maintaining  bridges  upon  public  highways,  is  well  settled  in 
this  State.  Board,  etc.,  v.  Montgomery,  109  Ind.  69,  and 
cases  there  cited;  House  v.  Board,  etc.,  60  Ind.  580  (28  Am. 
R.  657);  Vaught  v.  Board,  etc,,  101  Ind.  123. 

And  so  it  is  well  settled  that  a  traveller  upon  a  street  or 
-county  public  highway,  without  knowledge  of  defects  in 
bridges  forming  parts  thereof,  and  using  proper  diligence 
himself,  has  a  right  to  presume  that  they  are  in  a  safe  con- 
dition, and  to  act  upon  that  presumption.  Tovm  of  Elkhart 
V.  Bitter,  66  Ind.  136  (144) ;  Oity  of  Indiaruvpolia  v.  Gaston, 
68  Ind.  224. 

It  is  also  settled  that  counties,  through  their  proper  offi- 
-cers,  are  chargeable  with  knowledge  of  the  tendency  of  tim- 
ber to  decay;  that  it  is  incumbent  upon  them  to  exercise 
reasonable  care  in  providing  against  the  timbers  in  county 
bridges  becoming  unsafe  because  of  decay  incident  to  age 
and  use,  and  that  for  want  of  such  care  they  are  liable. 
Board,  etc.,  v.  Legg,  93  Ind.  523  (47  Am.  R.  390) ;  Gty  of 
Fort  Wayne  v.  Coombs,  107  Ind.  75  (88),  and  cases  there 
<5ited.  See,  also,  Indiana  Car  Co.  v.  Parker,  100  Ind.  181 
(195). 

The  principal  objection  urged  against  the  instructions  is, 
that  they  were  calculated  to  lead  the  jury  to  return  a  verdict 
against  the  county  without  notice  to  it,  either  actual  or  con- 
structive, of  the  dangerous  condition  of  the  bridge.  That 
objection  is  fully  answered  by  the  case  of  City  of  Indianapolis 
V.  Scott,  72  Ind.  196.  That  portion  of  the  instructions,  which 
is  upon  the  question  of  notice,  is  in  the  exact  language  of 
the  eighth  instruction  in  the  above  case,  which  was  held 
correct. 
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In  the  instructions  in  question,  the  court  did  not  assume 
to  fix  any  definite  time  during  which  the  bridge  must  have 
been  out  of  repair  in  order  to  charge  appellant  with  notice. 
The  substance  of  the  charges  upon  that  subject  was,  that  the 
county,  by  its  proper  officers,  was  under  obligations  to  exer- 
cise reasonable  care  to  ascertain  the  condition  of,  and  to  re- 
pair the  bridge,  and  that  if  there  were  defects  in  the  bridge 
which  were  of  such  a  character,  and  which  had  existed  for 
such  a  length  of  time  as  that  appellant,  by  the  exercise  of 
reasonable  care,  might  have  discovered  them,  notice  to  it 
might  be  inferred.  In  short,  that  with  respect  to  defects  in 
the  bridge,  the  county  should  be  held  to  have  known  what, 
by  the  exercise  of  reasonable  care,  it  might  have  known. 

In  the  case  of  Boards  etc.,  v.  Brown,  89  Ind.  48,  it  was 
said :  "  It  is  the  duty  of  county  boards  to  repair,  or  cause  to 
be  repaired,  the  bridges  of  the  county.  Such  boards  are 
under  obligation  to  the  public  to  exercise  a  reasonable  de- 
gree of  affirmative  and  active  diligence  to  ascertain  the  con- 
dition of  the  public  bridges  of  the  county,  and  see  to  it  that 
they  are  kept  in  repair  and  reasonably  safe  and  fit  for  travel." 

Without  setting  out  the  eleventh  instruction,  it  is  sufficient 
to  say  that  we  have  examined  it,  and  find  nothing  in  it  of 
which  appellant  can  justly  complain. 

It  is  contended  on  behalf  of  appellant,  that  the  bridge,  by 
the  breaking  down  of  which  Davis  was  killed,  was  a  small 
one,  over  an  artificial  ditch,  dug  for  the  purpose  of  draining 
wet  lands;  that,  being  such,  it  was  not  a  bridge  over  a  "  water- 
course,'' and  such  as  the  county  was  bound  to  keep  in  repair. 

The  county  board  has  general  supervision  over  the  bridges 
of  the  county,  and  must  exercise  reasonable  care  in  keeping 
all  bridges  upon  the  public  highways  of  the  county  in  a  safe 
condition,  reganlless  of  the  size  of  the  bridge  or  the  char- 
acter of  the  streams  or  ditches  which  they  may  span.  Vaughi 
V.  Board,  etc.,  supra;  Board,  etc.,  v.  Bacon,  96  Ind.  31 ; 
Board,  etc.,  v.  Emmerson,  95  Ind.  579 ;  Board,  etc.,  v.  Brown,, 
89  Ind.  48. 
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These  cases  fully  answer  the  objections  of  appellant's  coun- 
sel to  the  thirteenth  instruction  given  by  the  court. 

We  discover  no  available  objection  to  the  fourteenth  in- 
struction given  by  the  court.  If  appellant's  counsel  thought 
that  it  was  not  as  definite  and  full  as  it  should  have  been  in 
defining  what  might  have  been  reasonable  care  on  the  part 
of  Davis,  their  remedy  was  to  submit  an  instruction  upon  that 
question.  So  far  as  it  goes,  the  instruction  contains  no  erro- 
neous proposition  of  law  as  applied  to  the  case,  nor  in  the 
abstract.    Wilson  v.  Trafalgar^  etc.,  G. R  Co.,93  Ind.  287  (291). 

Instruction  sixteen  and  one-half,  given  by  the  coiirt,  em- 
bodies the  several  propositions  laid  down  in  the  case  of  Bid- 
inger  v.  Bishop,  76  Ind.  244  (254),  upon  the  questions  of 
public  highways,  the  mode  and  means  by  which  ways  may 
become  public  highways,  and  the  character  and  extent  of 
proof  necessary  to  establish  the  fact  that  any  particular  way 
is  a  public  highway.  It  can  not  be  said,  therefore,  that,  in 
the  abstract,  erroneous  propositions  of  law  were  enunciated 
in  the  instruction. 

It  is  contended  here,  however,  thai  the  instruction  was  not 
applicable  to  the  case  as  made  by  the  evidence ;  for  example, 
that  there  was  no  evidence  at  all  showing,  or  tending  to  show, 
that  the  highway  had  been  established  and  opened  by  order 
of  the  county  board.  This  court  must  pass  upon  the  case  as 
presented  by  the  record.  The  record  affirmatively  shows  that 
it  does  not  contain  all  of  the  documentary  evidence  before 
the  court  and  jury  below;  therefore,  if  the  point  made  were 
material,  this  court  could  not  say  that  there  was  no  evidence 
below  tending  to  show  that  the  highway  had  been  established 
and  opened  by  order  of  the  county  board. 

After  a  careful  examination  of  the  instruction,  we  are  con- 
vinced that  there  was  no  such  error  in  the  giving  of  it  as 
would  justify  this  court  in  reversing  the  judgment.  It  may 
be  added,  that  the  instruction  was  no  broader  than  an  instruc- 
tion asked  by  appellant. 
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The  nineteenth  instruction  given  by  the  court  is  not  open 
to  the  objections  urged  against  it. 

Of  the  twentieth  instruction  given  by  the  court,  it  is  suflB- 
cient  to  say,  that  it  is  sustained  by  the  case  of  Nave  v.  Flacky 
90  Ind.  206  (209)  (46  Am.  R.  205). 

Appellant^s  objection  to  the  twenty-first  instruction,  given 
by  the  court,  may  be  disposed  of  by  what  has  been  said  in 
relation  to  the  fourteenth  instruction. 

And  so,  what  has  been  said  in  relation  to  the  thirteenth 
instruction,  is  sufficient  in  answer  to  the  objections  urged  by 
counsel  to  the  second,  fourth  and  fifth  instructions,  given  by 
the  court  upon  the  request  of  appellee. 

The  instructions  asked  by  appellant  were  not  signed  by  its 
counsel,  nor  by  any  one.  Instructions  not  signed  by  the 
party  asking  them,  or  by  his  attorney,  as  required  by  the 
statute,  may  be  refused  without  error.  Beatty  v.  Brummettf 
94  Ind.  76  ;  McCammack  v.  McCammack,  86  Ind.  387  ;  Chi- 
cago, etc.,  R.  R.  Co.  v.  Hedges,  105  Ind.  398;  Hutchinson  v» 
Lemcke,  107  Ind.  121 ;  Sioti  v.  Smith,  70  Ind.  298. 

We  have  examined  the  instructions  asked  by  appellant, 
however,  and  find  that  so  far  as  they  state  the  law  correctly, 
they  were  substantially  given  by  the  court  in  other  instruc- 
tions. 

Having  found  no  errors  in  the  record  for  which  the  judg- 
ment should  be  reversed,  it  is  affirmed,  with  costs. 

FUed  April  22, 1887. 
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^1  facts  charged  in  an  indictment,  the  inference  arises  that  death  resulted 

involuntarily,  while  the  accused  was  engaged  in  the  commission  of  an 
unlawful  act,  it  is  not  necessary  to  state  in  terms  that  the  killing  was 
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involuntary  or  unintentional,  in  order  to  constitute  a  charge  of  invol- 
untary manslaughter. 
Same. — Insiractum, —  Withdrawing  One  Count  of  Indidmeni  from  Qmndera- 
iion  <4  Jury, — Where  an  indictment  is  in  two  counts,  the  first  charging 
voluntary  manslaughter,  and  the  second  involuntary  manslaughter, 
and  there  is  no  evidence  to  justify  the  conclusion  that  the  defendant 
intended  to  kill  the  deceased,  an  instruction,  in  effect  withdrawing  the 
first  count  from  the  consideration  of  the  jury,  is  not  erroneous. 

From  the  Pike  Circuit  Court. 
E,  A.  Ely  and  /.  W.  Wilson^  for  appellant, 
i.  T,  Michener,  Attorney  General,  and  /.  H.  Gillett,  for 
the  State. 

Mitchell,  J. — The  appellant  was  tried  and  found  guilty 
of  the  crime  of  involuntary  manslaughter.  He  was  sen- 
tenced to  two  years^  imprisonment  in  the  Staters  prison. 

It  is  now  claimed  on  his  behalf,  that  the  verdict  is  con- 
trary to  law,  in  that  the  indictment,  which  is  in  two  counts, 
charged  him  in  both  counts  with  the  crime  of  Voluntary 
manslaughter ;  hence  it  is  said,  his  conviction  of  the  crime 
of  involuntary  manslaughter  was  illegal. 

The  first  count  of  the  indictment  charges  voluntary  man- 
slaughter in  express  terms.  The  second  count  charges  that 
the  defendant  did,  on  a  date  named,  '*  unlawfully,  feloniously 
and  wilfully  touch,  beat,  bruise  and  strike  down,  upon  a 
brick  pavement,  in  a  violent  manner,  and  with  great  force, 
Calvin  Howard,  from  which  striking  down,  and  the  falling 
upon  the  pavement,  he,  the  said  Calvin  Howard,  then  and 
there  and  thereby,  received  a  mortal  wound  on  his  head,'' 
from  the  effect  of  which  death  instantly  ensued.  Thus,  the 
indictment  concludes:  The  defendant  did  feloniously,  etc., 
kill  and  murder  Calvin  Howard. 

The  concession  is  made  by  the  attorney  general,  as  it  must 
have  been  under  the  authorities,  that  if  the  second  count  of 
the  indictment  is  a  charge  of  voluntary  manslaughter,  the 
conviction  can  not  be  maintained. 

The  argument  on  the  appellant's  behalf  is,  that  because  it 
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is  charged  in  the  second  count  that  the  defendant  did  unlaw- 
fully, feloniously  and  wilfully  touch,  beat,  bruise,  strike,  etc., 
the  killing  was  intentional,  and  hence  not  involuntary. 

The  distinction  between  voluntary  and  involuntary  man- 
slaughter is  plainly  apparent  in  the  statute,  and  has  often 
been  stated  in  the  decisions  of  this  court.  To  constitute  in- 
voluntary manslaughter,  the  death  of  a  human  being  must 
have  resulted  involuntarily,  that  is,  unintentionally  and 
without  malice,  express  or  implied,  from  some  unlawful  act, 
in  the  commission  of  which  the  accused  was  at  the  time  en- 
gaged ;  while  voluntary  manslaughter  consists  in  the  volun- 
tary or  intentional  killing  of  a  human  being  without  malice, 
express  or  implied,  upon  a  sudden  heat.  Norton  v.  State ,  98 
Ind.  347;  Luck  v.  Staie,  96  Ind.  16;  Adams  v.  Staie,  65 
Ind.  665;  Bruner  v.  State,  58  Ind.  159. 

It  does  not  follow  from  the  charge  that  the  accused  unlaw- 
fully, purposely  and  intentionally  struck  the  deceased  with 
great  force,  causing  him  to  fall  upon  a  brick  pavement,  that 
he  thereby  intended  to  kill  him,  nor  does  the  indictment 
charge  any  intention  to  kill.  The  charge  is,  that  the  strik- 
ing was  unlawful,  felonious,  wilful,  etc. 

The  second  count,  therefore,  charged,  in  substance,  that 
while  the  defendant  was  engaged  in  committing  an  unlawful 
assault  and  battery  upon  the  deceased,  the  latter  was  stricken 
to  the  pavement,  from  which  striking  down  and  the  falling 
upon  the  pavement  death  resulted.  While  it  appears  that 
the  striking  was  intentional  and  unlawful,  there  is  nothing 
charged  in  the  indictment  either  as  to  the  weapon  employed 
or  other  circumstance,  from  which  it  can  be  inferred  that 
there  was  any  intention  to  take  the  life  of  the  deceased. 
Where,  from  the  facts  charged  in  the  indictment,  the  infer- 
ence arises  that  death  resulted  involuntarily,  while  the  ac- 
cused was  engaged  in  the  commission  of  an  unlawful  act,  it 
is  not  necessary  to  state  in  terms  that  the  killing  was  invol- 
untary or  unintentional,  in  order  to  constitute  a  charge  of 
involuntary  manslaughter.     The   plain   inference  from  the 
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facts  charged  in  the  second  count  is  that  death  was  not  in- 
tended, although  the  striking  was  unlawful  and  intentional. 
The  verdict  was,  therefore,  not  contrary  to  law. 

The  appellant  complains  that  the  court's  instructions  to  the 
jury,  on  the  subject  of  the  defence  of  one's  person,  did  not 
state  the  law  correctly. 

There  is  no  merit  in  the  objections  made  to  the  instruc- 
tions. They  presented  the  law  of  the  case  to  the  jury  in  such 
a  manner  as  to  leave  no  room  for  complaint  on  the  part  of 
the  appellant.  There  was  no  element  of  self-defence  in  the 
case. 

The  evidence  tends  to  show  that  the  deceased  and  the  ac- 
cused were  in  a  saloon.  The  deceased,  a  small  man,  in  deli- 
cate health,  "  patted,"  or,  as  the  appellant  testified, "  slapped  " 
the  latter  on  the  cheek  in  an  apparently  playful  manner  with 
his  hand.  There  was  no  quarrel,  and,  so  far  as  appears,  no  in- 
tention on  the  part  of  the  deceased  to  provoke  or  affront  the 
accused.  The  latter  thereupon,  in  resentment  of  the  fancied 
insult,  and  under  no  pretence  of  protecting  his  person,  struck 
the  deceased  with  his  fist,  or,  as  some  of  the  witnesses  say, 
pushed  him  violently,  causing  him  to  stagger  and  fall  back- 
wards out  of  the  door-way,  which  was  elevated  some  distance 
above  the  street  pavement.  The  deceased  in  falling  struck 
the  back  of  his  head  upon  the  stone  or  brick  pavement,  caus- 
ing a  fracture  of  the  skull,  from  which  injury  he  died  a  few 
hours  after  suffering  the  fall. 

This  evidence  afforded  no  basis  for  anything  akin  to  the 
defence  of  one's  person. 

The  appellant  complains  that  the  court,  in  its  second  in- 
struction, told  the  jury,  that  under  the  law  and  the  evidence, 
there  could  be  no  conviction  of  the  defendant  for  voluntary 
manslaughter  under  the  first  count  in  the  indictment;  that 
if  he  was  guilty  at  all,  he  was  guilty  under  the  second  count. 

As  the  theory  of  the  defence  was  that  whatever  the  ac- 
cused did,  was  for  the  purpose  of  resenting  an  insult,  or  to 
protect  his  person,  and  that  he  had  no  intention  to  take  the 
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life  of  the  deceased,  it  is  not  perceived  how  the  instruction^ 
even  if  erroneous,  was  harmful  to  the  appellant.  While  the 
evidence  shows  a  most  rude  and  unprovoked  assault  by  the 
appellant,  upon  a  man  in  delicate  health,  and  much  smaller 
in  stature  than  his  assailant,  we  are  of  opinion  that  it  fully 
justified  the  court  in  withdrawing,  as  the  instruction  in  effect 
did,  the  first  count  from  the  considerationof  the  jury.  There 
was  no  evidence  to  justify  the  conclusion  that  the  appellant 
intended  to  kill  the  deceased. 

The  evidence  supports  the  verdict  of  the  jury,  and  there 
was  no  error  in  overruling  the  motion  in  arrest  of  judgmenL 

Judgment  affirmed,  with  costs. 

Filed  April  22, 1887. 
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No.  12,766. 

Campbell  v.  The  Indianapolis  and  Vincennes  Bail- 
road  Company. 

Railroad.— I2ijf^  cf  Way.^License^—Notiee.—Estoi^.^When  x  parol 
license  has  been  given,  upon  the  faith  of  which  money  has  been  ex- 
pended, the  licensor,  and  those  claiming  ander  him  with  notice,  will  be 
es toppled  to  revoke  the  license,  where  the  licensee  can  not  be  placed  n 
</u/tt  quo, 

SauE^—Soticf  b\f  Oorapaiwy  and  Use. — Jii^tttrt/.— The  occupancy  and  use  of 
land  by  a  railroad  company  for  a  road-bed  and  track  for  the  mnning  of 
trains,  isi  sufficient  notice  to  one  claiming  under  ihe  licensor,  of  the  eon- 
pany*s  equity,  for  that  which  will  put  a  party  upon  inqairr  is  notice. 

Same. —  W'iM  o/Rijht  o/'  Way. — Where  a  mi  I  road  company,  under  a  lifeise 
from  the  owner,  takes  jKissession  of  ground  for  a  ri^t  of  way,  and  ex- 
pends money  in  the  construction  and  maintenance  of  its  line  of  r:^ 
thereon,  it  acquires,  in  the  absence  of  any  limitation  appearing,  a  li^ 
of  way,  of  the  full  statutory  width  of  one  hundred  feeC 

From  the  Marion  Superior  Court. 

J.  C.  Brushy  G.  A.  Adams  and  J.  S.  Xewby^  for  af^Ikiit. 

&  0.  Pickens,  W.  jR.  Harrison  and   IT.  K  ITcChrd,  iot 

appellee. 
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HowK,  J. — This  suit  was  commenced  by  appellant  Camp- 
bell against  appellee,  in  the  Morgan  Circuit  Court,  on  the 
19th  day  of  November,  1883.  The  object  of  the  suit,  as 
stated  in  appellant's  complaint,  was  to  recover  the  possession 
of  a  strip  of  land,  one  hundred  feet  wide  and  one  thousand 
seven  hundred  and  eight  feet  long,  particularly  described,  in 
Morgan  county,  occupied  and  used  by  appellee  for  its  road- 
bed and  right  of  way  for  fourteen  years  then  last  past; 
whereof  it  was  alleged  that  appellant  was  the  owner  in  fee 
simple  and  entitled  to  the  possession,  and  that  appellee  had 
wrongfully  taken  and  unlawfully  held  the  possession  thereof 
for  the  period  aforesaid,  to  appellant's  damage,  etc. 

Appellee  answered  by  a  general  denial  of  the  complaint, 
and  also  filed  a  counter-claim  or  cross  complaint,  wherein  it 
stated  its  title  to  and  claim  upon  the  strip  of  land  described 
in  the  complaint,  and  alleged  that  appellant's  demand  there- 
for was  a  cloud  upon  its  title,  and  prayed  that  the  same  might 
be  quieted.  x  [ 

Issue  was  joined  on  such  counter-claim  drgross  com- 
plaint by  answer  in  general  denial.  On  appellant's  applica- 
tion, the  venue  of  the  action  was  changed  to  the  court  below. 
There,  the  issues  joined  were  tried  at  special  term,  and  a 
finding  was  made  against  appellant  on  his  complaint,  and  in 
favor  of  appellee  on  its  counter-claim  or  cross  complaint; 
and  over  his  motion  for  a  new  trial,  the  court  adjudged  and 
decreed  that  appellant  take  nothing  by  his  suit  herein,  and 
that  appellee's  title  to  the  strip  of  land  in  controversy  be 
quieted,  etc.  On  appeal,  the  general  term  affirmed  the  judg- 
ment and  decree  of  the  court  at  special  term. 

A  number  of  errors  were  assigned  by  appellant  in  general 
term,  all  of  which  are  properly  presented  here.  His  coun- 
sel, however,  have  confined  their  able  and  exhaustive  argu- 
ment to  the  discussion  of  a  single  question,  namely,  the 
alleged  insufficiency  of  the  evidence  to  sustain  the  finding 
and  judgment  of  the  court  at  special  term.  It  was  shown 
by  the  evidence,  that  appellee's  road-bed  and  railroad  track 
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were  constructed  on  and  over  the  strip  of  land  in  contro- 
versy, during  the  years  1867  and  1868.  At  that  time  Joseph 
Campbell,  the  father  of  appellant,  and  under  whom  he  claimed 
title,  was  the  owner  of  and  resided  upon  the  real  estate, 
through  which  such  strip  of  land  extended,  and  continued 
to  reside  thereon  long  after  appellee's  road  was  constructed 
and  operated,  and  within  a  short  distance  thereof,  until  he 
died  in  1881.  It  is  claimed  by  and  on  behalf  of  appellee, 
that  it  entered  upon  and  took  possession  of  the  strip  of  land 
in  controversy  for  its  right  of  way,  with  the  leave  and  license 
of  said  Joseph  Campbell,  and  had  expended  large  sums  of 
money,  to  wit,  etc.,  in  the  construction  and  maintenance  of 
its  road-bed  and  railroad  track,  on,  over  and  along  such 
strip  of  land,  in  pursuance  and  upon  the  faith  of  such  license, 
and  in  the  actual  presence  and  with  the  knowledge  and  con- 
sent of  the  said  Joseph  Campbell,  and  had  owned  and  op- 
erated its  line  of  railroad  thereon  continuously,  from  1868 
until  the  death  of  Joseph  Campbell  in  July,  1881,  without 
any  objection  thereto  on  his  part. 

If  there  be  evidence  in  the  record  of  this  cause,  which 
fairly  tends  to  sustain  the  appellee's  claim  as  we  have  stated 
it,  as  we  think  there  is  such  evidence,  it  is  settled  by  our 
decisions  that  the  appellant,  who  claims  title  under  said  Jo- 
seph Campbell,  can  not  recover  herein.  Snowden  v.  Wilas^ 
19  lud.  10;  Lane  v.  Millei*,  27  Ind.  534;  Hodgson  v.  JeffrieSy 
62  Ind.  334;  Ogle  v.  Dilly  55  Ind.  130;  Buchanan  v.  Lo- 
gansporty  etc,  R.  W.  Co,,  71  Ind.  265;  Noiclin  v.  Whipple, 
79  Ind.  481 ;  Simons  v.  Morehouse,  88  Ind.  391.  In  the 
cases  cited,  the  doctrine  is  declared  and  acted  upon,  which 
has  been  recognized  and  approved  by  the  courts  of  last  re- 
sort in  many  of  our  sister  States,  that  where  a  parol  license 
has  been  given,  upon  the  faith  of  which  moneys  have  been 
expended,  the  licensor  and  those  claiming  under  him,  with 
notice,  will  be  estopped  from  revoking  such  license,  where 
the  licensee  can  not  be  placed  in  statu  quo.  Where  the 
license  is  revocable,  it  may  be  determined  at  once,  without 


NOVEMBER  TERM,  1886.  493- 

Campbell  v.  The  Indianapolis  and  Vincennes  Railroad  Company. 

notice^  by  a  conveyance  from  the  licensor;  but  where,  as 
here,  the  license  is  not  revocable,  the  grantee  who  takes  with 
notice,  as  well  as  the  original  licensor,  is  bound  by  the 
equitable  estoppel.  In  the  case  in  hand,  the  occupancy  and 
use  of  the  strip  of  land  in  controversy  for  appellee's  road- 
bed and  railroad  track,  and  for  the  running  of  its  trains,  was 
sufficient  notice  to  appellant,  who  claims  under  the  original 
licensor,  of  appellee's  equity.  For,  "that  which  shall  be 
sufficient  to  put  the  party  upon  inquiry,  is  notice."  Hiem 
V.  Mill,  13  Ves.  114 ;  Mcrtina  v.  Jolliffey  1  Arabl.  311 ;  Singer 
V.  Scheible,  109  Ind.  575. 

It  may  be  assumed,  the  contrary  not  appearing,  that  ap- 
pellee was  and  is  incorporated  under  the  general  law  of  this 
State,  providing  for  the  incorporation  of  railroad  companies, 
approved  May  11th,  1852,  and  in  force  since  May  6th,  1853. 
In  the/ouWA  clause  of  section  12  of  such  general  law  (sec- 
tion 3903,  R.  S.  1881),  the  general  power  is  conferred  upon 
such  a  corporation  as  the  appellee  "  to  lay  out  its  road  not 
exceeding  six  rods  wide,  and  to  construct  the  same.''  When, 
therefore,  it  appeared  that  the  appellee,  with  the  leave  and 
license  of  Joseph  Campbell,  under  whom  appellant  claims 
title,  had  entered  upon  and  taken  possession  of  the  strip  of 
land  described  in  the  complaint  herein,  and,  upon  the  faith 
of  such  license,  had  expended  large  sums  of  money  in  the 
construction  and  maintenance  of  its  line  of  railroad  thereon^ 
it  was  prop«rly  held,  we  think,  that  appellee's  right  of  way 
thus  acquired,  in  the  absence  of  any  limitation  thereon  ap- 
pearing to  the  contrary,  extended  to  the  full  statutory  width  of 
six  rods,  or  one  hundred  feet.  Prather  v.  Western  Union 
TeL  Co.y  89  Ind.  501,  and  authorities  cited. 

The  controlling  question,  in  the  case  under  consideration, 
is  one  of  fact,  and  not  of  law,  and  may  be  thus  stated :  Did 
the  appellee  enter  upon  and  take  possession  of  the  strip  of 
land,  described  in  the  complaint  herein,  with  the  leave  and 
license  of  Joseph  Campbell,  the  then  owner  thereof  and  un- 
der whom  appellant  claims  title,  and  expend  its  money,  upoa 
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the  faith  of  such  license,  in  the  construction  and  maintenance 
thereon  of  its  line  of  railroad  ?  Upon  conflicting  evidence 
this  question  was  answered  in  the  affirmative,  by  the  finding 
of  the  trial  court  against  the  appellant,  and  in  appellee's 
favor,  and  this  finding  and  the  judgment  and  decree  of  the 
court  thereon  were,  in  all  things,  approved  and  affirmed  by 
the  general  term. 

As  we  have  already  said,  there  is  evidence  in  the  record  of 
this  cause  which  fairly  tends,  we  think,  to  sustain  the  find- 
ing and  judgment  below,  on  every  material  point.  In  such 
a  case,  it  is  settled  by  our  decisions  that  the  finding  of  the 
trial  court  will  not  be  disturbed  here,  nor  the  judgment  be- 
low be  reversed,  upon  what  might  seem  to  be  the  prepon- 
derance of  the  evidence.  Rudolph  v.  Lane,  57  Ind.  115; 
Fort  Wayne,  etc,  R.  R.  Co.  v.  Hussehnan,  65  Ind.  73;  Louis-- 
ville,  etc.,  R.  W.  Co.  v.  ZinJc,  92  Ind.  406 ;  Allyn  v.  AUyn, 
108  Ind.  327. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  26,  1887. 


No.  12,551. 

Seavey  V.  Shubick. 


CoNTBACT. — Qearing  Land. — Meaning  of  Pfirase, — Clearing  land,  in  the  ab- 
sence of  words  of  limitation,  means  removing  therefrom  all  the  timber 
of  every  size,  except  taking  out  the  stumps. 

Same. — Evidence,-  -Measure  of  Damages. — In  an  action  to  recover  damages 
for  the  breach  of  a  contract  to  clear  land,  evidence  as  to  what  it  is 
worth  to  clear  the  land,  taking  it  in  the  condition  in  which  it  was  left  by 
the  defendant,  is  competent. 

Same.— Written  Ooniract.—Birol  Bhidence,— Where  a  written  contract  is 
certain  and  unambiguous  in  its  terms,  parol  evidence  to  explain  or  con- 
tradict it  is  not  admissible. 
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Sake. — IVode  Uaage, — When  Ckn  Not  be  Skoum. — ^A  usage  of  trade,  which 
is  inconsistent  with  the  express  terms  of  a  contract,  can  not  be  shown  in 
an  action  upon  the  contract. 

From  the  Allen  Superior  Court. 

P.  A.  Randall  and  W.  J.  Veaej/,  for  appellant. 

J".  Morris,  J.  M.  Barrett  and  C.  H.  Aldrich,  for  appellee. 

Mitchell,  J. — This  was  an  action  by  Shurick  against 
Seavey,  to  recover  damages  for  the  alleged  feilure  of  the  lat- 
ter to  clear  certain  woodland  in  compliance  with  the  terms 
of  a  written  contract,  a  copy  of  which  is  exhibited  with  the 
<;omplaint. 

By  the  terms  of  the  contract,  iShurick  sold  to  Seavey  all 
the  timber,  except  walnut  trees,  standing  on  certain  tracts 
of  land.  Seavey  agreed  to  pay  a  stipulated  price  per  thou- 
sand for  saw-logs,  and  so  much  per  cord  for  wood,  all  of  which 
was  to  be  cut  and  hauled  off  by  the  latter. 

The  controversy  between  the  parties  grew  out  of  the  fol- 
lowing stipulation  in  the  contract,  viz. :  '^  It  is  also  agreed 
that  twenty  acres  of  the  White  land  shall  be  cleared  and 
hauled  off  by  Seavey,  by  March  15th,  1881,  and  ten  acres 
more  by  January  1st,  1882,  and  the  balance  by  January  1st, 
1883,  and  that  the  brush  of  whatever  Seavey  shall  cut  shall 
be  piled  as  cut.'' 

The  plaintiff  had  judgment  below  for  four  hundred  and 
forty  dollars. 

Whether  the  rulings  and  judgment  of  the  court  can  be 
maintained,  depends  upon  the  construction  to  be  given  to  the 
clause  of  the  contract  above  set  out.  The  court  below  pro- 
ceeded from  first  to  last  upon  the  theory  that  the  contract  re- 
quired the  appellant  to  cut  and  remove  from  the  White  land 
all  the  timber,  except  the  walnut  trees,  without  regard  to 
size,  leaving  only  the  stumps. 

The  appellant  insists,  that  as  the  primary  object  of  the 
contract  was  the  purchase  of  the  timber  standing  on  several 
tracts  of  land,  the  stipulation  in  respect  to  clearing  the  White 
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land  only  required  him  to  take  off  the  merchantable  timber 
and  wood,  within  the  periods  specified,  and  to  pile  the  brush, 
of  such  timber  as  he  should  cut,  as  the  cutting  progressed. 

The  contract  is  in  writing,  and  is  free  from  ambiguity  or 
equivocal  expressions.  Seavey  was  to  take  all  the  timber  ex- 
cept walnut,  as  it  stood,  and  as  a  consideration  he  was  to  pay 
a  stipulated  price  per  thousand  for  merchantable  saw-logs, 
and  an  agreed  price  for  cord-wood,  when  cut  and  hauled. 
This  much  of  the  agreement  applied  to  all  the  timber  on  all 
the  land.  The  merchantable  timber  was  all  to  be  taken  from 
the  whole.  In  respect  to  the  Whit«  land,  the  contract  was 
peculiar,  in  that  it  required  that  a  specified  number  of  acres 
should  be  "  cleared,"  and  the  logs  and  wood  hauled  off, 
within  given  dates,  and  the  whole  to  be  completed  within  a 
specified  time.  It  also  required  that  the  brush  on  this  land 
should  be  piled  as  the  timber  was  cut.  Simply  to  take  the 
merchantable  logs  and  wood  from  the  White  land,  and  to 
pile  the  brush  of  so  much  of  the  timber  as  the  appellant  saw 
fit  to  take,  leaving  the  small  trees  and  such  as  were  not  sup- 
posed to  be  valuable  for  logs  or  wood,  was  not  a  compliance 
with  the  contract. 

Clearing  land,  in  the  absence  of  words  of  limitation,  means 
removing  therefrom  "  all  the  timber  of  every  size,  but  does 
not  include  taking  out  the  stumps."  Harper  v.  Pound,  10 
Ind.  32. 

The  court  admitted  evidence  to  prove  what  it  was  worth 
to  clear  the  land,  taking  it  in  the  condition  in  which  it  was 
left  by  the  appellant.     There  was  no  error  in  this. 

The  appellant  having  failed  to  complete  his  contract,  the 
plaintiff  below  was  entitled  to  recover  as  damages  the  amount 
necessary  to  do  that  which  the  appellant  omitted,  and  which 
was  necessary  to  be  done,  in  order  to  clear  the  land  as  the 
contract  required. 

There  was  likewise  no  error  in  rejecting  the  evidence  of- 
fered by  the  appellant,  by  which  he  proposed  to  prove  the 
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condition  of  the  land,  and  the  timber  thereon,  at  the  time  the 
contract  was  made.  The  contract  in  express  terms,  and  with- 
out any  limitation  or  qualification,  required  the  appellant  to 
clear  the  land.  There  was,  as  we  have  seen,  no  uncertainty 
or  ambiguity  in  its  terms.  Parol  evidence  to  explain  or  con- 
tradict it  was,  therefore,  not  admissible. 

While  it  is  true  that  a  usage  of  trade  may  sometimes  be 
proved  in  order  to  determine  the  manner  of  discharging  some 
•duty,  or  performing  an  act  stipulated  to  be  performed  in  a 
contract,  such  i)roof  is  never  competent,  however,  when  the 
effect  of  it  would  be  to  prove  a  usage  inconsistent  with  the 
-express  terms  of  the  contract.  Momingsiar  v.  Cunningham^ 
ante,  p.  328;  Spears  v.  Ward,  48  Tnd.  541. 

In  other  words,  the  appellant  having  expressly  stipulated 
to  clear  the  land,  parol  evidence  was  not  admissible  to  prove 
that  the  meaning  of  his  contract  was  such  that  he  was  to  do 
something  else,  and  not  clear  the  land.  Where  words  of  or- 
dinary signification  are  found  in  a  contract,  it  is  for  the  court 
to  give  an  interpretation  to  such  words,  as  well  as  to  the 
whole  contract.  It  is  only  where  a  word  or  phrase  as  used 
in  a  particular  trade  or  calling  has  a  meaning  peculiar  to  such 
trade,  and  different  from  the  ordinary  sense  in  which  it  is 
used,  that  evidence  may  be  heard  to  explain  the  use  of  the 
word.  Even  then  such  evidence  will  not  be  heard  to  con- 
tradict the  contract,  or  explain  away  its  obligation.  The 
^evidence  tends  to  sustain  the  finding. 

The  judgment  is  aflBrmed,  with  costs. 

Filed  April  26, 1887. 
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Wallace,  Receiver,  r.  Milligan,  Assignee. 
No.  13,676. 

Wallace,  Receiver,  v.  Milligan,  Assignee. 

Ueceiveb. — PoLrtnership, — FLitn  Aaaeis, — Right  of  ActioTL — A  receiver  of  a 
partnership  may,  under  the  order  of  the  court,  take  possession  of  all 
firm  assets  and  collect  all  debts  due  to  the  firm,  but  his  authority  is  con- 
fined to  what  are  properly  firm  assets ;  and  where  an  action  might  not 
have  been  maintained  by  the  firm,  it  can  not  be  maintained  by  the  re- 
ceiver, except  where  the  firm  has  been  guilty  of  fraud  against  its 
creditors. 

Same. — Individval  LiabUky  of  Partner  to  Finn  Creditors, — Not  a  Partnership 
Asset. — The  individual  liability  of  a  member  of  a  partnership  to  the 
firm's  creditors  is  not  an  asset  of  the  firm,  and  in  the  absence  of  a  stat- 
ute authorizing  the  receiver  of  the  partnership  to  enforce  such  liability 
in  behalf  of  the  creditors,  he  has  no  such  power,  and  the  right  of  action 
is  in  the  creditors  themselves. 

Same. —  Voluntary  Alignment  of  Partner, — Payment  of  Imlividual  Creditors, — 
Surplus. — Right  of  Receiver  to  Collect  for  Partnership  Creditors. — The  re- 
ceiver of  an  insolvent  partnership,  who  holds  his  appointment  under 
the  superior  court  of  a  county,  has  no  power  by  virtue  of  his  appoint- 
ment, nor  can  it  be  conferred  upon  him  by  an  order  of  such  court  made 
upon  petition  of  a  part  of  the  firm  creditors,  or  otherwise,  to  collect  for 
such  creditors  from  the  assignee  of  a  member  of  the  firm,  who  is  not 
indebted  to  the  partnership,  and  who  made  an  assignment  under  the 
statute,  which  is  pending  in  the  circuit  court,  the  surplus  that  may  re- 
main in  the  hands  of  the  assignee  after  payment  of  the  individual  cred- 
itors of  the  assignor. 

From  the  Marion  Circuit  Court. 

J.  8.  Duncan,  C.  W,  Smith  and  /.  R,  Wilsony  for  appellant. 
B.  Harrison,  W.  H.  H.  Miller  and  J.  B.  Elam,  for  ap- 
pellee. 

ZoLLARS,  J. — Prior  to  1884,  Stoughton  A.  Fletcher,  In- 
gram Fletcher,  Albert  E.  Fletcher  and  Thomas  H.  Sharpe, 
had  been  partners  engaged  in  the  business  of  banking  under 
the  firm  name  of  Fletcher  &  Sharpe.  On  the  15th  day  of 
July,  1884,  Stoughton  A.  Fletcher  filed  in  the  superior  court 
of  Marion  county  a  complaint  against  his  partners,  alleging 
the  insolvency  of  the  banking  firm,  asking  for  a  dissolution 
of  the  firm  and  an  accounting  between  the  partners,  and  for 
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the  appointment  of  a  receiver  to  take  possession  of  and  ad- 
minister the  affairs  and  assets  of  the  bank  and  pay  its  debts 
pro  rata  among  the  several  creditors. 

Upon  that  complaint  and  an  answer  by  the  other  partners, 
William  Wallace,  appellant  herein,  was  appointed  receiver 
of  the  assets  of  the  firm  of  Fletcher  &  Sharpe,  and  duly 
qualified  as  such  receiver,  and,  under  the  orders  of  the  court, 
took  possession  of  all  the  personal  and  real  estate,  and  all 
the  assets,  rights,  credits,  moneys  and  effects  held  and  owned 
by  the  firm.  At  that  time,  Ingram  and  Albert  E.  Fletcher 
were  indebted  to  the  firm.  Subsequently,  they  caused  to  be 
conveyed  to  Receiver  Wallace,  for  the  benefit  of  the  partner- 
ship creditors,  all  of  their  separate  and  individual  real  estate. 
Thomas  H.  Sharpe  also,  upon  an  order  of  the  court,  con- 
veyed to  the  receiver  for  the  benefit  of  the  firm  creditors,  all  his 
se{)arate  real  estate,  except  what  was  sot  off  to  his  wife  as  her 
interest  therein  as  such  wife.  The  banking  firm  owed  to  de- 
positors over  $1,507,801.78.  It  was  ordered  and  directed 
by  the  court,  at  the  December  term,  1884,  that  the  receiver 
should  allow  all  claims  of  creditors  holding  certificates  of 
deposit  and  pass-books  of  the  firm,  if  shown  to  be  correct 
by  the  firm  books,  and  that  he  should  issue  to  such  creditors 
his  certificates,  in  attestation  of  the  indebtedness  of  the  firm 
to  them.  In  pursuance  of  the  order,  he  issued  certifi- 
cates, three  thousand  four  hundred  and  twenty  in  num- 
ber, and  for  the  aggregate  sum  of  $1,548,099.80.  Upon  the 
issuance  of  the  certificates,  all  of  the  creditors  to  whom  they 
were  issued  surrendered  to  the  receiver  the  original  evidence 
of  the  indebtedness  of  the  bank  to  them.  Many  of  the  cer- 
tificates thus  issued  have  been  assigned  to  third  parties. 
Thirty  per  cent,  has  been  paid  by  the  receiver  and  endorsed 
upon  the  certificates. 

The  partnership  assets,  and  the  individual  property  of  In- 
gram and  Albert  E.  Fletcher  and  of  Sharpe,  surrendered  to 
the  receiver,  will  not  pay  over  forty  per  cent,  of  the  partner- 
ship debts.     Stoughton  A.  Fletcher  was  not  indebted  to  the 
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firm.  Shortly  aft^r  the  appointment  of  appellant  as  receiver 
of  the  firm  upon  his  complaint,  he  made  an  assignment  to 
appellee,  Harry  J.  Milligan,  under  the  voluntary  assignment 
law,  who  has  since  been  in  charge  of  the  estate  under  the 
orders  and  directions  of  the  circuit  court. 

On  the  17th  day  of  February,  1887,  three  of  the  partner- 
ship-creditors filed  what  is  styled  an  intervening  petition  in 
the  superior  court,  for  and  oa  behalf  of  themselves  and  all 
other  creditors  of  the  firm  of  Fletcher  &  Sharpe,  with  whom, 
as  stated,  it  was  impracticable  to  confer,  in  which  they  stated 
that  the  creditors  of  the  firm  exceed  three  thousand ;  that 
the  assets  in  the  hands  of  the  receiver  will  not  pay  in  full 
the  partnership  debts;  that  appellee,  as  the  assignee  of 
Stoughton  A.  Fletcher,  has  proceeded  with  the  management 
of  the  estate  until  he  has  realized  a  sum  sufficient  to  pay  in 
full  all  of  the  individual  creditors  of  Stoughton  A.,  and  that 
after  payment  of  all  such  individual  creditors,  there  will  be 
left  in  the  hands  of  the  assignee  a  large  sum  of  money  which 
should  be  applied  in  payment  of  the  firm  creditors,  after  the 
firm  assets  shall  have  been  exhausted ;  that  to  require  each 
of  the  creditors  of  the  firm  to  make  new  proof  of  their  claims 
against  the  assignee  of  Stoughton  A.,  in  order  to  share  in  the 
surplus  of  his  individual  estate,  would  require  the  delay  of 
months,  and  the  expenditure  of  a  large  amount  of  money,  in 
the  way  of  costs ;  that  in  order  for  a  full  and  proper  distri- 
bution of  the  proper  and  available  assets  to  the  payment  of 
the  firm  creditors,  the  surplus  of  the  individual  estate  of 
Stoughton  A.,  in  the  hands  of  the  assignee,  should  come  into 
the  hands  of  the  receiver,  and  thus  under  the  jurisdiction  of 
the  superior  court. 

The  prayer  of  the  petition  was,  that  Wallace,  the  receiver 
of  the  partnership,  be  also  appointed  receiver  for  the  cred- 
itors, of  all  the  surplus  of  the  individual  assets  in  the  hands 
of  the  assignee,  after  the  payment  of  the  individual  debtsof 
Stoughton  A.,  and  that  he  be  authorized,  for  said  firm  cred- 
itors, in   his  name  as  such  receiver,  to  prove  their  claims 
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against  the  assignee,  and  to  collect  from  him  such  surplus  as- 
sets, and  bring  them  into  the  superior  court  for  distribution 
among  the  firm  creditors. 

Upon  that  petition,  the  superior  court  made  an  order  ap- 
pointing appellant,  Wallace,  receiver  for  said  creditors  of 
all  the  surplus  of  the  individual  estate  of  Stoughton  A.,  in 
the  hands  of  the  assignee  after  the  payment  of  the  individual 
debts,  and  authorizing  him  for  said  creditors,  and  in  his  name 
as  such  receiver,  to  prove  their  claims  against  the  assignee, 
and  to  collect  such  surplus  from  him,  and  take  the  same  into 
the  superior  court  to  bo  distributed  among  the  creditors  of 
the  firm  of  Fletcher  &  Sharpe. 

On  the  2d  day  of  March,  1887,  appellant  filed  his  |)etition 
in  the  circuit  court  of  Marion  county,  stating  therein  the 
facts  above  stated,  and  asserting  therein  also,  as  a  part  of  the 
same,  the  facts  stated  in  the  petition  of  the  above  creditors, 
filed  in  the  superior  court. 

The  prayer  of  appellant's  petition,  so  filed  in  the  circuit 
court,  is,  that  in  order  to  avoid  the  delay  and  expense  of  the 
separate  proofs  against  the  assignee  of* Stoughton  A.,  and  the 
estate  in  his  hands,  by  the  many  creditors  of  the  firm  of 
Fletcher  &  Sharpe,  he  be  permitted,  as  the  trustee  and  receiver 
for  all  of  said  firm  creditors,  to  prove  in  his  name,  as  against 
the  assignee  and  the  estate  he  represents,  the  amount  of  the 
claim  of  the  firm  creditors  in  the  aggregate;  that  he  be  per- 
mitted, as  the  trustee  and  receiver  of  said  firm  creditors,  to 
receive  the  amount  due  to  all  of  them  in  the  aggregate,  in 
one  sum,  and  that  he  be  permitted  to  distribute  the  same  un- 
der the  orders  and  directions  of  the  superior  court. 

Appellee,  as  the 'assignee  of  the  estate  of  Stoughton  A. 
Fletcher,  appeared  and  filed  a  demurrer  to  appellant's  peti- 
tion. The  circuit  court  sustained  the  demurrer.  Appellant 
excepted,  and  brings  the  case  here  for  a  review  of  that  ruling. 

Mr..  Wallace,  it  will  be  observed,  was  appointed  by  the 
superior  court  receiver  of  the  firm  of  Fletcher  &  Sharpe.  That 
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appointment  carried  into  the  custody  of  that  court  all  the 
})roperty  and  assets  of  the  firm,  of  every  description. 

Mr.  Milligan  was  and  is  the  assignee,  under  the  voluntary 
assignment  law,  of  Stoughton  A.  Fletcher.  That  assignment 
"Carried  into  the  custody  of  the  circuit  court,  all  of  the  indi- 
vidual property  and  assets  of  Stoughton  A.  Fletcher.  That 
was  the  status  of  things,  and  of  the  parties,  at  the  time  the 
three  firm  creditors  filed  their  petition  in  the  superior  court, 
asking  thai  Mr.  Wallace  be  authorized  to  go  into  the  circuit 
court,  file  proofs  of  all  the  claims  in  favor  of  the  firm  cred- 
itors, and  receive  from  the  assignee  the  surplus  of  the  indi- 
vidual estate  of  Stoughton  A.  Fletcher. 

Whatever  power  and  authority  Wallace  has,  he  must  have, 
we  think,  under  and  by  virtue  of  his  appointment  as  re- 
ceiver of  the  firm  of  Fletcher  &  Sharpe  and  the  proper  orders 
of  the  superior  court  made  in  the  execution  of  that  trust. 
The  order  subsequently  made  upon  the  petition  of  the  three 
firm  creditors  can  not  properly  be  said  to  be,  in  any  legal  sense, 
a  second  appointment  of  Wallace  as  receiver  of  any  one. 

Receivers  are  not  appointed  simply  to  do  for  creditors  what 
they  may  do  for  themselves  in  the  collection  of  their  claims. 
The  prime  object  of  a  receiver  is  to  do  what  creditors  can 
not  do,  by  taking  charge  of  the  assets  of  the  debtor  and 
holding,  preserving  and  distributing  them  in  an  equitable 
manner.  In  other  words,  the  prime  object  of  a  receiver  is 
to  protect  and  distribute  a  fund.  He  does  not  act  simply  as 
a  collecting  agent  of  the  creditors. 

If  there  are  no  assets  belonging  to  the  debtor,  there  is  no 
necessity  for  a  receiver.  It  can  not  be  said,  in  the  case  be- 
fore us,  that  Wallace  was,  in  any  legal  sense,  appointed  re- 
ceiver of  the  three  petitioning  creditors,  or  of  any  other  of 
the  creditors,  nor  can  it  be  said  that  the  order  made  upon 
their  petition  was  an  appointment  of  him  as  a  receiver  of 
Stoughton  A.  Fletcher,  His  estate,  as  has  been  seen,  was 
already  in  the  custody  of  the  circuit  court,  to  be  applied  first 
to  the  payment  of  his  individual  debts.    There  was  no  pend- 
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ing  litigation  between  the  firm  creditors  and  Stoughton  A. 
Fletcher,  nor  were  his  assets  in  jeopardy  by  way  of  prefer- 
ences, an  unequal  distribution,  or  otherwise. 

It  is  not  claimed,  as  we  understand  counsel,  that  Mr.  Wal- 
lace is,  in  any  sense,  the  receiver  of  Stoughton  A.  Fletcher. 
The  most  that  can  properly  be  said  of  the  order  of  the  supe- 
rior court  is,  that  it  was  a  direction  to  the  receiver,  Wallace, 
theretofore  appointed  by  it,  to  prove  the  firm  debts  against 
the  assignee  and  individual  estate  of  Stoughton  A.,  and  to 
collect  the  surplus  of  that  estate  after  the  payment  of  his 
individual  debts  by  the  assignee.  Was  that  order  valid  and 
binding  upon  the  assignee  and  the  circuit  court  and  all  others 
concerned?  The  appointment  of  the  receiver  carried  into 
the  custody  of  the  superior  court  all  of  the  assets  of  the 
firm  of  Fletcher  &  Sharpe  of  every  kind,  and  nothing  more. 
That  court  had  authority  to  make  all  orders,  and  to  give  to 
the  receiver  all  directions  proper  and  necessary  in  the  exe- 
cution of  his  trust,  in  collecting,  holding  and  distributing 
those  assets.  Of  all  such  orders  and  directions,  all  of  the 
firm's  creditors  were  bound  to  take  notice.  The  appoint- 
ment of  the  receiver,  however,  did  not  carry  into  the  custody 
of  the  superior  court  the  individual  properly  of  Stoughton 
A.  Fletcher.  To  say  that  it  did,  would  be  to  say  that  the 
assignment  by  him  was  void  ab  initio.  That  is  not  claimed. 
Neither  did  the  appointment  of  the  receiver  carry  into  the 
custody  of  the  superior  court  any  surplus  of  the  individual 
estate  of  Stoughton  A.  Fletcher  after  the  payment  of  his 
individual  debts. 

A  receiver  of  a  firm  may,  under  the  orders  of  the  court, 
take  possession  of  all  firm  assets,  and  collect  all  debts  due 
the  firm,  as  such  debts  are  firm  assets.  His  authority  is  con- 
fined to  what  are  properly  firm  assets.  Where  an  action 
might  ribt  have  been  maintained  by  the  firm,  it  can  not  be 
by  the  receiver,  except  where  the  firm  may  have  been  guilty 
•of  fraud  against  its  creditors.  High  Rec.  (2d  ed.),  sections 
505,315,316. 
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Stoughton  A.  Fletcher  was  not  indebted  to  the  firm.  That 
is  stated  in  the  bill.  As  a  member  of  the  firm,  he  was  indi- 
vidually liable  to  the  firm's  creditors,  but  that* liability  was 
not  a  liability  to  the  firm,  and  hence  was  not  an  asset  of  the 
firm.  The  firm,  as  such,  could  not  have  maintained  an 
action  against  him  upon  that  liability. 

Had  Stoughton  A.  Fletclier  made  no  assignment,  could 
appellant,  by  virtue  alone  of  his  appointment  as  receiver  of 
the  firm,  have  maintained  an  action  against  him  upon  his 
liability  to  the  firm  creditors?  That  question  must  be 
answered  in  the  negative. 

The  liability  of  an  individual  partner  for  the  debts  of  the 
firm  is  analogous  to  the  liability  of  stockholders  under  stat- 
utes making  them  individually  liable  to  the  corporate  cred- 
itors in  an  amount  equal  to  the  stock  they  may  have.  Or^ 
as  said  in  some  of  the  books,  the  liability  of  such  stock- 
holders is  analogous  to  the  individual  liability  of  partners. 
In  some  of  the  statutes  upon  the  subject,  authority  is  given 
to  the  receiver  of  the  corporation  to  enforce  such  liability  in 
behalf  of  the  creditors.  In  the  absence  of  such  a  provision^ 
it  has  almost,  if  not  quite  uniformly,  been  held,  that  the  lia- 
bility of  the  stockholders  is  to  the  creditors,  and  that  the 
receiver  of  the  corporation  can  not  enforce  it.  Mr.  Cook^ 
in  his  work  on  the  law  of  Stocks  and  Stockholders,  in  speak- 
ing of  such  statutory  liability  of  the  stockholders,  at  section 
216,  says:  "The  statutory  liability  of  the  stockholder  is 
created  exclusively  for  the  benefit  of  corporate  creditors.  It 
is  not  to  be  numbered  among  the  assets  of  the  corporation^ 
and  the  corporation  has  no  right  or  interest  in  it.  It  can 
not  enforce  it  by  an  assessment  upon  the  shareholders.  Nor 
can  the  corporation  upon  the  insolvency  assign  it  to  a  trustee 
for  the  benefit  of  creditors.  It  is  a  liability  existing  directly 
and  immediately  from  the  shareholders  to  the  corporate 
creditors.  Accordingly  a  receiver  of  an  insolvent  corpora- 
tion, intrusted  with  'all  the  estate,  property,  and  equitable 
interests '  of  the  concern,  has  no  power  to  enforce  such  a  Ha- 
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bility  as  this.  The  action  to  enforce  can  be  maintained 
only  by  the  creditors  themselves,  in  their  own  right  and  for 
their  own  benefit." 

We  quote  the  above  because  it  is  a  fair  statement  of  the 
law  as  declared  in  the  cases.  See,  also,  Thompson  Liab.  of 
Stock.,  section  342;  Dutcher  v.  Marine  NaVl  Bank,  12 
Blatchf.  435.  In  that  case,  a  bill  was  filed  by  the  assignee 
in  bankruptcy  of  the  Central  Bank  of  Brooklyn,  a  corpora- 
tion under  the  laws  of  the  State  of  New  York,  against  stock- 
holders in  that  bank.  The  object  of  the  bill  was  to  enforce 
a  provision  of  the  Constitution  of  New  York,  which  de- 
clares that  the  stockholders  of  such  a  corporation  shall  be 
individually  liable  for  the  debts  of  the  corporation  to  the 
amount  of  the  stock  held  by  them  respectively.  It  was  held, 
that  a  demurrer  to  the  bill  should  have  been  sustained,  that 
such  liability  was  not  a  part  of  the  assets  of  the  bankrupt 
corporation,  and  that  no  legal  or  equitable  title,  right  or  in- 
terest in  such  liability,  passed  to  the  assignee  in  bankruptcy 
of  the  corporation.  See,  to  the  same  effect,  Bristol  v.  San- 
ford,  12  Blatchf.  341;  see,  also,  Farnsworth  v.  Wood,  91  N. 
Y.  308;  Wincock  v.  Turpin,  96  111.  135;  Liberty  Female 
College  Ass'n  v.  Watkins,  70  Mo.  13;  Wright  v.  McCormacky 
17  Ohio  St.  86;  Jaeobson  v.  Allen,  20  Blatchf.  525. 

In  the  case  last  above,  the  incorporating  act  of  a  bank  in 
Chicago  contained  a  section  that  ^*  each  stockholder  shall  be 
liable  to  double  the  amount  of  stock  held  or  owned  by  him," 
etc.  The  receiver  of  the  insolvent  bank  brought  an  action 
against  stockholders  to  recover  under  that  section.  It  was 
held  that  the  right  of  action  was  not  a  part  of  the  assets  of 
the  corporation,  and  that,  hence,  the  receiver  could  not 
recover. 

Upon  the  question  of  the  individual  liability  of  members 
of  a  drainage  association  in  this  State,  which  is,  in  some  sense, 
analogous  to  the  cases  above,  see  the  case  of  Trippe  v. 
Huncheon,  82  Ind.  307. 

The  above  cases  are  analogous  to  the  case  before  us,  and 
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■authority,  although  the  individual  liability  of  a  partner  is 
more  a  separate  liability  to  each  one  of  the  firm  creditors 
than  is  the  liability  of  a  stockholder  under  the  statutes  above 
mentioned. 

That  the  individual  property  of  Stoughton  A.  is  in  the  pos- 
session, and  under  the  control,  of  his  assignee,  and  thus  in 
the  custody  of  the  circuit  court,  certainly  will  not  enlarge 
the  powers  of  the  receiver  of  the  firm  to  reach  it.  The  indi- 
vidual property  can  not  be  seized  for  partnership  debts  in  the 
first  instance.  It  is  reached  ordinarily  by  a  judgment  and 
execution  against  the  partner,  enforcing  his  individual  lia- 
bility to  the  firm  creditors.  Here  the  individual  property 
of  Stoughton  A.  has  been  assigned  for  the  benefit  of  creditors, 
and  is  in  the  custody  of  the  circuit  court.  It  can  not  be 
reached  by  judgment  and  execution,  but  a  method  somewhat 
similar  is  provided.  Instead  of  an  ordinary  suit  and  judg- 
ment, the  statute  provides  for  the  filing,  contesting,  and  al- 
lowance of  claims  against  the  assignee,  and  the  estate  in  his 
hands.  Instead  of  an  execution,  the  statute  provides  a  mode 
of  payment  out  of  the  individual  estate.  But  because  the 
mode  of  establishing  the  liability  on  the  part  of  the  indi- 
vidual partner,  and  the  method  of  collecting  from  his  indi- 
vidual estate,  are  different,  by  reason  of  his  assignment,  it  does 
not  follow  that  the  right  to  enforce  that  liability  is  changed 
from  the  creditors  to  the  receiver  of  the  firm. 

By  virtue  of  his  appointment,  simply,  he  has  no  more  right 
to  collect  from  Stoughton  A.,  or  from  his  estate,  by  the  method 
provided  by  the  assignment  law,  than  he  would  have  by  an 
ordinary  judgment  and  execution. 

It  remains  to  be  ascertained  whether  he  has  such  right,  by 
force  of  the  order  of  the  superior  court,  made  upon  the  peti- 
tion of  the  three  firm  creditors.  Could  that  court  have  made 
such  an  order  valid  and  binding  upon,  and  conclusive  against, 
the  assignee,  and  the  circuit  court,  without  such  a  petition  by 
the  creditors  ? 

It  seems  to  us  that  it  could  not,  for  the  rea«on  that  neither 
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the  receiver,  nor  the  court  that  appointed  him,  has  anything 
to  do  with  any  property,  except  assets  of  the  partnership. 

As  we  have  seen,  neither  the  individual  property  nor  the 
individual  liability  of  Stoughton  A.  Fletcher  was,  or  is,  part- 
nership assets.  As  the  superior  court,  without  a  petition  from 
the  firm  creditors,  couUl  not  have  made  an  order  binding 
upon  Stoughton  A.,  directing  the  receiver  to  prosecute  an 
action  against  him  upon  his  individual  liability  to  the  firm 
creditors,  so  it  could  not  make  such  an  order  valid  against 
his  estate,  and  binding  upon  his  assignee  and  the  circuit 
court. 

We  do  not  see  liow  the  petition  of  the  three  firm  creditors 
did  or  could  enlarge  the  powers  of  the  superior  court.  That 
petition  did  not,  and  could  not,  change  the  individual  assets 
•of  Stoughton  A.  into  firm  assets,  and  thus  bring  them  within 
the  jurisdiction  of  the  superior  court.  It  was  not  an  appli- 
cation for  leave,  nor  a  suit  by  firm  creditors,  to  prosecute  in 
one  action  their  several  claims  against  Stoughton  A.,  or  his 
assignee,  instead  of  proceeding  each  for  himself.  Whether, 
in  any  case,  the  firm  creditors  might  prosecute  in  one  suit 
their  several  claims  against  Stoughton  A.,  or  against  his  es- 
tate in  the  hands  of  his  assignee,  is  a  question  we  need  not 
<lecide,  because  it  is  not  before  us.  That  they  are  not  seek- 
ing to  do. 

It  may  not  be  amiss,  however,  to  notice  in  passing  that  the 
estate  of  Stoughton  A.  is  not  in  danger  of  preferences  to  the 
more  active  creditors,  nor  in  danger  of  being  removed  and 
wasted  by  the  individual  partner ;  nor  is  there  danger  of 
vexatious  litigations. 

The  voluntary  assignment  law  provides  a  simple,  conven- 
ient, and  comparatively  cheap  method  of  establishing  claims 
of  creditors  against  the  estate  of  the  assignor,  and  of  collect- 
ing from  the  assets  in  the  hands  of  the  assignee. 

But,  as  we  have  said,  the  creditors  are  not  prosecuting,  or 
.attempting  to  prosecute,  a  joint  suit. 

Their  petition  to  the  superior  court  was  an  application  for 
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ail  order  directing  the  receiver  to  proceed  for  them  and  in 
their  stead.  We  do  not  see  how  the  order  of  that  court,  made 
upon  the  petition,  can  be  held  to  be  obligatory  upon  the  as- 
signee and  the  circuit  court.  Unless  thus  obligatory,  it  was- 
not  error  for  the  circuit  court  to  sustain  the  demurrer  to  ap- 
pellant's petition. 

It  is  assumed  in  that  petition  that  the  proof  of  the  several 
claims  of  the  firm  creditors,  made  to  the  satisfaction  of  the 
receiver  and  the  superior  court,  may  be  suflBcient  in  the  cir-^ 
cuit  court,  as  against  the  assignee,  and  the  individual  estate 
of  Stoughton  A.  in  his  hands,  and  that,  therefore,  the  re- 
ceiver may  prove  the  sum  of  the  whole,  and  thus  avoid  the 
expense  of  the  proof  of  each  individual  claim. 

That  is  assuming  too  much.  The  voluntary  assignment 
law  provides  a  mode  of  proof  of  claims.  R.  S.  1881,  sec- 
tions 2673,  2677. 

The  assignee  has  the  right,  if,  indeed,  it  is  not  his  absolute 
duty,  to  insist  that  all  claims  against  the  estate  he  represents 
shall  be  presented  and  allowed  in  the  manner  provided  by 
the  statute,  which  he  has  obligated  himself  to  follow  in  the 
execution  of  the  trust.  But  whether  a  right  or  a  duty,  the 
superior  court  had  no  authority  to  prescribe  for  him  a  dif- 
ferent rule  of  proof  from  that  provided  by  the  statute.  He 
was  not  bound  by  the  direction  of  the  suj^erior  court  to  the 
receiver,  first,  because  he  was  in  no  way  a  party,  and,  in  the 
second  place,  the  superior  court  had  no  authority  to  make 
the  order.  The  want  of  authority  is  apparent  upon  the  fiice 
of  the  proceedings  in  that  court. 

After  a  patient  and  careful  examination  of  the  whole  ques- 
tion, we  are  constrained  to  hold  that  the  judgment  of  the 
court  below,  sustaining  appellee's  demurrer  to  appellant's 
petition,  should  be  aflSrmed. 

Judgment  affirmed,  with  costs. 

Filed  April  27,  1887. 

Elliott,  C.  J. — I  concur  in  the  conclusion  reached  in  the 
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principal  opinion^  but  it  ismy  judgmeut  that  the  partnership 
creditors  might,  upon  proper  complaint  and  a  notice  bring- 
ing all  the  creditors  into  court  to  answer  it,  obtain  an  order 
authorizing  Receiver  Wallace  to  receive  and  disburse  the 
amount  remaining  in  the  hands  of  Assignee  MiUigan  after  the 
payment  of  Stoughton  A.  Fletcher's  individual  creditors. 
Filed  April  27,  1887. 


No.  11.244 

Shellhouse  et  al.  v.  The  State. 

Crixtnal  Law. — Obstruction  of  Highway,— Estabiishmenl  of  Highway  by  Pre' 
scription. — Before  a  highway  can  be  established  hy  prescription,  it  must 
appear  that  the  general  public,  under  a  claim  of  right,  and  not  by  mere 
permission  of  the  owner,  used  some  defined  way,  without  interruption, 
or  substantial  chan^^e,  for  a  period  of  twenty  years  or  morei 

Same. — Interruption  of  Use  by  Public, — When  the  use  of  a  way  is  inter- 
rupted, prescription  is  annihilated,  and  must  b^in  again,  and  any 
unambiguous  act  by  the  owner,  such  as  closing  the  way  at  night,  or 
erecting  gates  or  bars,  which  evinces  his  intention  to  exclude  the 
public  from  its  uninterrupted  use,  destroys  the  prescriptive  right. 

Same. — Public  Vie  of  Private  TTa?/.— Where  the  owners  of  land  devote  a 
portion  of  it  for  use  as  an  alley  or  passage-way  for  their  own  private 
purposes,  such  alley  or  passage-way  will  not  be  converted  into  a  public 
highway  simply  because  the  public  also  use  it  by  permission  from  the 
owners.  v 

Same. — Dedication, — To  constitute  a  valid  dedication,  there  must  be  an 
actual  intention  on  the  part  of  the  owner  or  owners,  clearly  indicated 
by  unequivocal  acts  or  conduct,  to  dedicate  the  land  to  the  public  for 
use  as  a  highway,  and  there  must  be  an  acceptance  by  the  public  of  the 
land  dedicated. 

Same. — For  evidence  held  insufficient  to  sustain  a  charge  of  obstructing 
a  public  highway,  see  opinion. 

From  the  Marion  Criminal  Court. 

J.  T.  Dye  and  W,  P.  Fishbaek,  for  appellants. 

S.  Claypool  and  W.  A,  Keiehamj  for  the  State. 
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Mitchell,  J. — The  appellants,  Shellhouse,  Phillips  and 
Lock  wood,  were  prosecuted  upon  a  joint  information,  in  which 
they  were  charged  with  having  unlawfully  obstructed  a  public 
alley  in  the  city  of  Indianapolis,  which  alley,  it  was  charged,, 
extended  east  from  East  street  to  Liberty  street,  between 
Washington  and  Maryland  streets. 

It  was  charged  that  the  obstruction  of  the  alley  was  oc- 
casioned by  the  erection  and  maintenance  thereon,  by  the  ap- 
pellants,  of  a  permanent  structure,  consisting  of  a  high  board 
fence  and  wall  across  the  alley,  at  a  point  two  hundred  and 
fifty  feet  east  of  East  street. 

The  defendants  were  fouud  guilty,  and  each  was  assessed 
with  a  fine  of  one  dollar  and  costs. 

There  is  no  dispute  but  that  the  structure  complained  of 
was  erected  by  the  defendants,  nor  is  it  denied — if  the  locuif 
in  quo  is  an  alley,  as  is  claimed  by  the  State — that  the  erec- 
tion and  maintenance  of  the  wall  and  fence  constitute  an  un- 
lawful obstruction  of  a  public  way. 

The  matter  in  controversy  is  as  to  whether  or  not  the  place 
obstructed  is,  or  ever  was,  a  public  alley.  The  State  affirms- 
that  it  is,  and  ought  so  to  continue,  and  that  the  defendants,, 
by  erecting  and  maintaining  the  obstructions  complained  of, 
became  the  authors  of  a  continuing  nuisance.  This  the  ap- 
pellants deny,  and  assert  that  the  place  in  question  is  part  of 
their  own  freehold,  and  never  was  in  any  manner  dedicated 
to  the  public,  nor  in  any  other  manner  constituted  a  public 
alley. 

The  State  makes  no  claim  that  the  alley  was  ever  indicated 
upon  any  plat  or  subdivision  of  the  land  or  lots  through  or 
over  which  it  is  asserted  that  a  public  passage-way  exists,  ex- 
cept at  the  east  end  of  the  block  in  controversy.  It  does^ 
not  appear  from  the  evidence,  and  it  is  not  claimed,  that  the 
alleged  alley  was  ever  located  or  opened  by  any  public  body 
having  authority  to  lay  out  and  open  streets,  alleys  or  high- 
ways ;  nor  is  there  any  claim  that  the  public  authorities  ever 
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did  anything  to  recognize  the  existence  of  an  alley  at  the 
place  in  question. 

It  is  claimed  that  the  alley  traverses  out-lots  83  and  84, 
from  east  to  west.  Certain  plats  of  subdivisions  of  these  lots 
appear  in  the  record.  These  indicate  that  an  alley,  thirty  feet 
in  width,  was  located  on  the  west  half  of  out-lot  84.  On  the 
east  half  of  the  last  named  lot,  and  on  out-lot  83,  as  also  the 
lots  adjoining  that  last  named  on  the  east,  the  plats  give  no 
indication  of  any  alley.  Numerous  conveyances  of  the  various 
subdivisions  of  these  lots  also  appear  in  the  record.  No  men- 
tion of,  or  allusion  to,  an  alley  or  other  passage-way,  of  any 
description,  is  found  in  any  of  these  conveyances. 

There  are  two  theories  upon  which  it  is  claimed,  in  support 
of  the  judgment  of  conviction,  that  an  alley  has  been  estab- 
lished. The  first  is  an  alleged  prescriptive  right,  growing 
out  of  twenty  years  and  more  of  continuous,  uninterrupted 
user  by  the  public.  The  other  is  that  there  has  been  a  dedi- 
cation of  the  ground  by  the  several  owners  to  the  public,  to 
be  used  as  a  public  alley. 

Without  rehearsing  the  evidence,  it  is  enough  to  say  it 
comes  far  short  of  sustaining  either  theory. 

If  it  were  granted  that  a  right  of  way  might  be  acquired 
over  an  un inclosed  lot  or  lots,  in  a  city  or  town,  by  twenty 
years'  user  by  the  public,  a  proposition  open  to  much  doubt, 
the  evidence  in  the  record  fails  to  show  that  the  public 
habitually  used  any  particular  or  defined  way  over  the  lots 
in  question.  That  persons  exercised  the  privilege  of  driving 
over  the  lots  at  pleasure  in  an  irregular  way,  while  they  re- 
mained uninclosed,  may  be  conceded,  and  that  as  some  of 
the  lots  were  enclosed  and  improved,  barns  and  other  out- 
buildings were  erected  so  as  to  leave  room  for  approach  by 
what  is  now  claimed  as  a  public  alley,  and  that  the  space  so 
left  was  sometimes  used  by  the  public  may  also  be  conceded. 
This,  however,  is  not  sufficient  to  establish  a  public  way  by 
prescription.  Before  a  highway  can  be  thus  established,  it 
must  appear  that  the  general  public,  under  a  claim  of  right, 
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and  not  by  mere  permission  of  the  owner,  used  some  defined 
way,  without  interruption  or  substantial  change,  for  a  period 
of  twenty  years  or  more.  Stephenson  v.  Farmery  49  Ind. 
234;  State  y.  Green,  41  Iowa,  693;  2  Dillon  Munic.  Corp., 
sec.  637;  Chestnut  Hill,  etc,  T.  P.  Co.  v.  Piper,  77  Pa.  St. 
432;  Talbott  v.  Grace,  30  Ind.  389;  Pentland  v.  Keep,  41 
Wis.  490. 

Of  course,  it  is  not  necessary  that  every  one  who  travels 
over  the  way  should  declare  that  he  has  a  right  to  do  so,  but 
the  use  must  be  of  such  a  character  as  to  indicate  in  some 
way  that  the  public  claims  a  right  to  the  way,  and  to  its  use 
and  the  exercise  of  jurisdiction  over  it,  without  the  permis- 
sion of  the  owner.  When  the  use  is  interrupted,  prescription 
is  annihilated,  and  must  begin  again.  Sargent  v.  Ballard, 
9  Pick.  251. 

A  highway,  from  its  very  nature,  must  be  open  to  the  public 
for  use  day  and  night,  and  any  unambiguous  act  by  the 
owner,  such  as  erecting  gates  or  bars  over  the  highway,  which 
evinces  his  intention  to  exclude  the  public  from  the  uninter- 
rupted use  of  the  highway,  destroys  the  prescriptive  right, 
unless  it  had  fully  matured  before  it  was  interrupted.  Jones 
V.  Davis,  35  Wis.  376. 

The  evidence  fails  to  show  that  any  certain  defined  way 
was  used  by  the  public  under  a  claim  of  right ;  besides,  it  very 
clearly  appears  that  from  1871  to  1875  gates  were  maintained 
across  what  is  now  claimed  as  part  of  the  public  alley.  It  is 
not  denied  but  that  these  gates  were  always  closed  and  locked 
at  night,  and  on  every  Sunday.  The  public  was  thus  ex- 
cluded. When  it  used  the  passage-way,  it  was  by  permission 
of  the  owner. 

Where  the  owners  of  land  devote  a  portion  of  it  for  use 
as  an  alley  or  passage-way  for  their  own  private  purposes, 
such  alley  or  passage-way  will  not  be  converted  into  a  public 
highway,  simply  because  the  public  also  uses  it  by  permission 
from  the  owners.  Illinois  Ins.  Co.v.LiUleJield,  67  111.  368;  Hall 
V.  McLeod,  2  Met.  (Ky.)  98;  Carpenter  v.  Gwynn,35  Barb.395. 
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The  evidence  fails  to  establish  the  existence  of  an  alley  at 
the  place  in  question  by  dedication.  To  constitute  a  valid 
dedication  there  must  have  been  an  actual  intention  on  the 
part  of  the  owner  or  owners,  clearly  indicated  by  unequiv- 
ocal acts  or  conduct,  to  dedicate  the  land  to  the  public,  for 
use  as  an  alley,  and  there  must  have  been  an  acceptance  by 
the  public  of  the  land  dedicated.  Tucker  v.  Conrad,  103 
Ind.  349,  and  cases  cited. 

As  was  in  effect  said  in  the  case  above  cited,  unless  there 
appears  an  actual  intent  to  dedicate  on  the  part  of  the  owners, 
the  court  can  not  do  otherwise  than  to  find  that  there  was  no 
dedication.     Mansur  v.  State,  60  Ind.  357. 

Mere  evidentiary  facts,  such  as  permitting  the  public  to  pass 
over  land  with  the  owner's  i>ermission  while  he  uses  the  land 
for  his  own  purposes,  or  until  he  chooses  to  devote  it  to  other 
uses,  do  not  constitute  of  themselves  dedication.  The  dedi- 
cation must  have  been  clearly  "  manifested  by  unequivocal 
acts  or  declarations,  upon  which  the  public,  or  those  inter- 
ested in  such  dedications,  have  acted."  Lamar  County  v. 
Clements,  49  Texas,  347.  City  of  Indianapolis  v.  Kingsbury, 
101  Ind.  200;  Tapper  v.  Iluson,  46  Wis.  646;  Gty  of  San 
Francisco  v.  Canavan,  42  Cal.  641. 

In  the  language  of  Barke,  B.,  in  Poole  v.  Hushinson,  11 
M.  &  W.  827,  "A  single  act  of  interruption  by  the  owner  is 
of  much  more  weight,  upon  a  question  of  intention,  than 
many  acts  of  enjoyment." 

In  the  case  before  us,  the  intention  of  the  owners  of  the 
land  to  dedicate  the  alley  to  the  public  is  not  made  apparent ; 
on  the  contrary,  the  circumstances  indicate  that  there  was  no 
such  intention.  So,  also,  there  is  an  entire  absence  of  any 
evidence  to  show  that  there  was  any  acceptance  or  recogni- 
tion of  the  alley  by  the  public  authorities. 

Judgment  reversed. 

Filed  April  27,  1887. 

Vol.  110.— 33 


514  SUPREME  COURT  OF  INDIANA, 

Stout  et  al.  V.  Curry. 
itO  514 

^nrm  no.  12,883. 

jtf    473 

HS  614  Stout  et  al.  v.  Cueby. 

147    303 

{3^  27^  iNJUNcrriON.— 2fewnte  in  Common.—  Waste.— One  tenant  in  common  maj 

150  go5  maintain  a  suit  to  enjoin  a  tenant  in  actual  possession  from  committing 

waste,  where  the  latter  is  insolvent. 
FnAcmcE.— Exception  to  Form  of  JudgmerU. — Motion  to  Modify. — A  general 

exception  is  not  sufficient  to  save  any  question  as  to  the  form  of  a 

decree ;  a  motion  to  modify  is  essential. 

From  the  Monroe  Circuit  Court. 

J.  R.  East  and  W.  H.  East^  for  appellants. 

J.  W.  Buakirk  and  H.  C.  Duncan^  for  appellee. 

Elliott,  C.  J. — The  appellee  alleges  in  his  complaint, 
that  he  and  Alexander  M.  Stout  are  the  owners,  as  tenants 
in  common,  of  the  real  estate  involved  in  this  controversy ; 
that  Alexander  O.  Stout  is  the  owner  of  a  life-estate  in  the 
land ;  that  the  chief  value  of  the  land  is  the  growing  tim- 
ber upon  it ;  that,  if  this  timber  is  cut  down,  the  land  will 
be  of  little  value;  that  the  destruction  of  the  timber  will 
cause  the  appellee  irreparable  injury;  that  Alexander  M, 
Stout,  aside  from  his  interest  in  the  land,  is  insolvent;  that 
the  destruction  of  the  timber  would  make  that  interest  of 
very  little  value,  and  render  Alexander  M.  Stout  unable  to 
respond  in  damages ;  that  the  appellants  have  cut  down  tim- 
ber and  are  threatening  to  cut  more,  and  will  do  so  unless 
enjoined.     Prayer  for  an  injunction  and  for  damages. 

The  complaint  states  facts  entitling  the  appellee  to  some 
relief,  and  it  has  long  been  settled  that  a  complaint  contain- 
ing facts  entitling  the  plaintiff  to  some  relief  will  repel  a 
demurrer.     Bayleas  v.  Glentiy  72  Ind.  5. 

In  determining  the  question  of  the  sufficiency  of  the  com- 
plaint, it  is  enough  to  affirm  that  it  states  facts  entitling  the 
appellee  to  an  injunction,  for  there  can  be  no  doubt  that  one 
tenant  in  common  may  maintain  a  suit  to  enjoin  a  tenant  in 
actual  possession  from  committing  waste,  in  a  case  where 


NOVEMBER  TERM,  1886.  515 

Jefferson  v.  Coleman. 

the  tenant  in  possession  is  insolvent.  Freeman  Cotenancy 
(2d  ed.),  section  324. 

We  can  not  reverse  upon  the  evidence,  for  there  is  evi- 
dence fully  tending  to  support  the  finding  of  the  court. 

The  question  as  to  the  form  of  the  decree  is  not  properly 
saved,  for,  although  there  was  a  general  exception,  there  was 
no  motion  to  modify,  and  it  is  quite  well  settled  that  a  mo- 
tion to  modify  is  essential  in  order  to  present  such  a  question 
as  that  here  attempted  to  be  brought  before  us. 

Judgment  a£5irmed. 

FUed  April  28, 1887. 


No.  11,427. 

Jefferson  v.  Coleman. 

Beal  Estate. — Strict  Foreclosure,— Lien, — Right  of  Redemption, — A  pro- 
ceeding in  the  nature  of  a  strict  foreclosure  may  be  maintained  by  one 
who  holds  the  legal  title  to  land  against  persons  who  have  a  mere  lien 
upon  or  right  of  redemption  in  such  land. 

Same.— Such  remedy  is  not  appropriate  as  against  a  person  who  owns  the 
legal  title  to  the  land. 

Same. — Sheriffs  Sale, — Husband  and  Wife,— Inchoate  Interest, — Mortgage, — 
Strict  Foreclosure. — J.  purchased  a  tract  of  land  at  sheriff's  sale,  sold  as 
the  property  of  B.  subject  to  a  mortgage  held  by  P.,  in  which  B.'s  wife 
had  not  joined.  Subsequently,  B.  and  his  wife  conveyed  to  Mrs.  J. 
the  undivided  one-third  of  such  real  estate,  which  had  been  vested  in 
Mrs.  B.  under  the  statute  of  March  11th,  1875.  In  the  proceeding  to 
foreclose  P.'s  mortgage,  which  was  executed  prior  to  the  enactment  of 
that  statute,  Mrs.  J.  was  not  made  a  party.  C.  purchased  the  land  at 
the  sale  made  in  pursuance  of  the  decree  of  foreclosure,  and,  in  a  parti- 
tion suit  brought  by  Mrs.  J.,  filed  a  cross  bill,  setting  up  the  above  facts 
and  asking  that  she  be  required  to  redeem  the  land,  or,  in  default,  that 
his  title  be  quieted.  The  court  decreed  that  Mrs.  J.  be  required  to 
redeem  in  sir  months  by  the  payment  of  the  amount  of  the  mortgage 
and  interest,  or,  in  default,  be  barred  and  enjoined  from  asserting  title. 

Held,  that  this  was  error. 

Held,  also,  that  a  proceeding  in  the  nature  of  a  strict  foreclosure  was  not 
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an  appropriate  remedy  as  against  Mrs.  J.,  she  being  the  owner  of  the- 
legal  title  to  one-third  of  the  land. 

From  the  Tippecanoe  Superior  Court. 

G.  0.  Behm  and  A.  0.  Behm,  for  appellant.      • 

Mitchell,  J. — The  record  before  us  presents  the  follow- 
ing facts:  On  the  28th  day  of  December,  1874,  John  C 
Bansemer,  a  married  man,  being  the  owner  of  a  tract  of 
land  in  Tippecanoe  county,  executed  a  mortgage  thereon  to 
John  Purdue,  to  secure  an  indebtednes  of  five  thousand  dol- 
lars. On  the  20th  day  of  November,  1875,  Slieldon  recov- 
ered a  judgment  against  Bansemer,  and  on  the  5th  day  of 
April,  1879,  Bansenier's  interest  in  the  mortgaged  laud  was 
sold  at  an  execution  sale  to  James  W.  Jefferson,  to  satisfy 
the  Sheldon  judgment.  By  his  purchase  at  the  execution 
sale,  Jefferson  became  the  owner  of  the  undivided  two-thirds 
of  the  land  in  question,  subject  to  the  Purdue  mortgage. 
Subsequently,  Bansemer  and  wife  conveyed,  by  warranty 
deed,  the  undivided  one-third  which,  under  the  statute  of 
March  11th,  1875,  vested  in  Mrs.  Bansemer,  to  Mary  A. 
Jefferson.  In  this  manner,  James  W.  and  Mary  A.  Jeffei^ 
sou  became  the  owners  and  went  into  possession  of  the  entire 
tract  subject  to  the  mortgage  to  Purdue,  At  the  September 
term,  1882,  the  Purdue  mortgage  was  foreclosed,  the  mort- 
gage debt  amounting  at  that  time,  with  interest,  to  over 
seven  thousand  dollara.  Mrs.  Jefferson  was  not  notified  of 
the  foreclosure  proceedings,  and  as  to  her  the  decree  was 
ineffectual.  On  the  28th  day  of  Octx)ber,  1882,  Coleman  pur- 
chased the  land  for  two  thousand  dollars  at  a  sale  made  in 
pursuance  of  the  above  mentioned  decree.  After  the  sale  to 
Coleman,  Mrs.  Jefferson  filed  a  petition  alleging  that  she  was 
the  owner  of  the  undivided  one-third  of  the  land  and  prayed 
partition.  Coleman,  holding  a  certificate  of  purchase  under 
the  Purdue  decree,  filed  a  cross  bill,  setting  up  the  facts  sub- 
stantially as  above,  and  asked  that  Mrs.  Jefferson  be  re- 
quired to  redeem,  or,  in   default  thereof,  that  his  title  be 


NOVEMBER  TERM,  1886.  617 

Jefferson  r.  Coleman. 

quieted.  After  overruling ti  demurrer  to  the  cross  bill,  the 
court  at  the  final  hearing  decreed,  in  effect,  that  Mrs.  Jeffer- 
son, or  some  one  in  her  behalf,  be  required  to  redeem  from 
the  sale  to  Coleman  within  a  period  of  six  months,  by  paying 
two  thousand  dollars,  with  ten  pep  cent,  interest  from  the 
date  of  the  sale,  or,  in  default  thereof,  to  be  forever  barred 
and  enjoined  from  asserting  any  right  or  title  to  the  land  in 
question,  or  any  part  thereof. 

The  question  presented  is,  whether  under  the  facts  dis- 
closed, it  was  competent  to  bar  the  interest  of  Mrs.  Jefferson 
by  proceedings  in  the  nature  of  a  strict  foreclosure.  On  her 
behalf,  the  argument  is  that  her  interest  in  the  premises  could 
only  be  affected  or  extinguished  by  a  foreclosure  and  sale 
under  the  Purdue  mortgage.  The  appellee  has  not  favored 
us  with  a  brief. 

In  our  State,  as  in  all  those  States  where  a  mortgage  is  re- 
garded as  creating  only  an  equitable  lien,  and  not  as  a  con- 
veyance of  the  legal  estate,  the  remedy  by  strict  foreclosure 
<5an  only  be  resorted  to  under  special  and  peculiar  circum- 
stances. 

At  best  it  is  a  harsh  remedy,  and  on  account  of  its  severity, 
and  the  anomalous  relation  it  bears  to  our  conception  of  the 
interest  of  a  mortgagee,  and  the  statutory  method  of  fore- 
closure, it  should  be  pursued  only  in  cases  where  a  statutory 
foreclosure  and  sale  would  be  inappropriate.  A  strict  fore- 
closure proceeds  upon  the  theory  that  the  mortgagee,  or  pur- 
chaser, has  acquired  the  legal  title,  and  obtained  possession  of 
the  mortgaged  estate,  but  that  the  right  and  equity  of  re- 
demption, of  some  judgment  creditor,  junior  mortgagee,  or 
other  person  similarly  situate,  has  not  been  cut  off  or  barred. 
In  such  a  case,  the  legal  title  of  the  mortgagor  having  been 
acquired,  the  remedy  by  strict  foreclosure  is  appropriate  to 
cut  off  the  equity  and  right  of  junior  encumbrancers  to  re- 
deem. Cotter lin  v.  Armstrong,  101  Iiid.  258  (267)  ;  Bottea 
V.  Duff,  43  N.  Y.  469 ;  Shaw  v.  Heisey,  48  Iowa,  468 ;  Far- 
rell  V.  Parlier,  50  111.  274 ;    Boyer  v.  Boyer,  89   111.  447 ; 
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Shirk  V.  Andrews,  92  Ind.  509  ,•»  American  Ins.  Co.  v.  Gib- 
son,  104  Ind.  336 ;  2  Jones  Mort.,  section  1540 ;  Pomeroy 
Eq.,  section  1227 ;  Smith  v.  Brand,  64  Ind.  427. 

Such  persons  have  a  mere  lien  upon,  or  an  equity  in,  the 
land,  which  is  subordinate  to  the  right  of  the  owner  of  the 
legal  title.  A  statutory  foreclosure  in  such  a  case  would  be 
manifestly  inappropriate.  The  owner  of  the  legal  title  may 
with  propriety  maintain  a  proceeding  in  the  nature  of  a 
strict  foreclosure,  to  bar  the  interests  of  persons  who  have  a 
mere  lien  upon,  or  right  of  redemption  in,  the  land,  Bres- 
nahan  v.  Bresnahan,  46  Wis.  385. 

Upon  the  facts  disclosed  Mrs.  Jefferson  had  more  than  a 
right  of  redemption.  She  had  the  legal  title  to  the  one  un- 
divided one-third,  subject  only  to  such  encumbrance  as  a 
mortgage  on  a  husband's  lands,  signed  by  him  alone,  imposes 
on  the  inchoate  interest  of  his  wife.  Whatever  inchoate  in- 
terest Mrs.  Bansemer  had  in  the  land,  when  it  was  sold  upon 
the  Sheldon  judgment,  became  consummate  after  the  sale. 

Under  the  statute,  she  became  the  owner  in  fee  of  the  un- 
divided one-third.  This  was  subject  to  the  Purdue  mort- 
gage, in  which  she  had  not  joined. 

The  act  of  March  11th,  1875,  did  not  affect  the  mortgagee's 
interest,  the  mortgage  having  been  made  prior  to  the  taking 
effect  of  the  act.     Buser  v.  Shepard,  107  Ind.  417. 

Mrs.  Jefferson  acquired  the  interest  of  Mrs.  Bansemer  by 
purchase,  and  if  the  latter  shall  survive  her  husband,  it  may 
be  claimed  that  her  grantee  will  be  entitled  to  the  one-third 
interest  in  the  land,  free  from  the  encumbrance  of  the  mort- 
gage. Ilelphenstine  v.  Meredith,  84  Ind.  1 ;  Ponder  v.  Ritz" 
inger,  102  Ind.  571. 

This  interest  can  not  be  cut  off  by  a  strict  foreclosure.  The 
purchaser  under  the  mortgage  decree  has  acquired  the  inter- 
est of  the  mortgagor  and  those  claiming  under  him,  but  he 
has  not  acquired  title  to,  or  affected,  the  interest  transferred 
to  Mrs.  Jefferson. 

While  we  decide  nothing  now  in  reference  to  the  subject^ 


NOVEMBER  TERM,  1886.  619 

McPheeters  r.  Wright 

it  may  be  doubted  whether  she  can  be  deprived  of  it  by  any 
proceeding  that  can  be  taken  upon  the  mortgage.  What  we 
decide  here  is,  that  as  Coleman  did  not  have  the  legal  title  to 
the  whole,  and  as  Mrs.  Jefferson  had  a  legal  title  to  the  one- 
third,  her  right  can  not  be  cut  oflP  by  a  strict  foreclosure. 

Judgment  reversed,  with  costs. 

Filed  April  21, 1887. 
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Quieting  Title. — Complaini. — A  complaint  to  quiet  title  need  not  specif- 
ically set  forth  the  claim  of  the  defendant,  but  if  it  undertakes  to  do 
so  and  thereby  shows  that  the  defendant's  is  the  better  title,  the  com- 
plaint will  be  bad  on  demurrer. 

School  Lands. — Sale  by  Public  Officers. — Lapse  of  Time. — Presumption  of 
Validity.— Quieting  Title. — Complaint. — It  is  not  necessary,  in  a  complaint 
to  quiet  title,  to  allege  all  the  facts  essential  to  establish  the  regularity 
of  a  sale  made  by  public  officers  forty  years  previously ;  it  is  enough  to 
aver  generally  that  there  was  such  a  sale,  for  after  such  a  lapse  of  time 
it  will  be  presumed  that  the  officers  did  their  duty  and  that  the  sale 
was  valid. 

Same. — Notice. — Petition  by  Voters. — Where  school  land  was  sold  in  1847, 
and  for  non-payment  of  interest  due  on  the  purchase-money  was  again 
sold  in  1883,  four  weeks'  notice  of  the  latter  sale  was  sufficient  under 
the  law  then  in  force,  and  no  petition  from  the  voters  of  the  township 
was  necessary,  such  petition  being  required  only  when  the  land  is  first 
offered  for  sale. 

Same.— FV^AZic  Auetiwi,^PHvate  Sale.— Under  section  4345,  R.  S.  1881, 
sales  of  school  lands  'must  be  made  at  the  door  of  the  court-house  of 
the  proper  county,  at  public  auction.  Section  4351  authorizes  a  private 
sale  only  where  the  land  has  been  offered  for  sale  at  public  auction  and 
remains  unsold. 

From  the  Noble  Circuit  Court. 

A.  A.  Chapin  and  R.  P.  Barr,  for  appellant. 

H.  G.  ZimTneriiuin,  for  appellee. 
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Elliott,  C.  J. — The  first  paragraph  of  the  appellee's  com- 
plaint alleges  that  he  is  the  owner  of  the  land  described  in 
it;  that  the  laud  was  sold  to  Adam  Dingman  on  the  12th  day 
of  April,  1847,  by  the  auditor  and  the  school  commissioner 
of  Noble  county,  after  having  been  duly  advertised  for  sixty- 
days  ;  that  it  was  forfeited  for  non-payment  of  the  interest 
due  on  the  original  purchase  of  the  land,  for  the  years  1878 
to  1883,  inclusive,  and,  after  having  been  advertised  for  sale 
for  four  weeks  according  to  law  by  the  auditor  and  treasurer, 
it  was,  on  the  5th  day  of  April,  1883,  openly  sold  and  struck 
oflf  at  public  auction,  at  the  court-house  door,  to  John  B. 
Wright  for  $1,500,  and  Wright  having  paid  the  amount  of 
$465  on  the  purchase-money  and  the  interest  in  advance,  the 
auditor  and  treasurer  executed  to  him  a  certificate  of  pur- 
chase. 

It  is  also  averred  that  the  appellant  claims  some  interest 
in  the  land  adverse  to  the  appellee.  Prayer  that  the  title  be 
quieted  in  the  plaintiff. 

The  second  paragraph  does  not  materially  differ  from  the 
first,  except  that  it  sets  forth  the  facts  more  particularly,  and 
does  not  aver  that  the  land  was  sold  at  public  auction. 

The  third  avers  that  the  relation  of  landlord  and  tenant 
exists,  and  that  the  defendant  wrongfully  detains  the  land  from 
the  possession  of  the  plaintiff. 

The  appellant's  counsel  are  right  in  asserting  that  where 
title  is  specifically  pleaded,  the  particular  allegations  will  con- 
trol the  general  statements  of  the  pleading.  Reynolds  v. 
Copeland,  71  Ind.  422;  Richardson  v.  Snider,  72  Ind.  425; 
Ragsdale  v.  Mitchell,  97  Ind.  458  ;  Spencer  v.  McGonagle, 
107  Ind.  410,  and  cases  cited. 

It  is  not  necessary  for  a  plaintiff,  who  seeks  to  have  his 
title  quieted,  to  specifically  set  forth  the  claim  of  the  defend- 
ant; it  is  enough  to  aver  that  the  defendant  claims  some  title 
adverse  to  that  asserted  by  the  plaintiff.  This  rule  is  derived 
from  the  common  law  doctrine,  that  it  is  not  necessary  to  par- 
ticularly plead  matters  which  are  peculiarly  within  the  knowl- 
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«dge  of  the  defendant.  Marot  v.  Germania  Building^  etc., 
Asa^n,  54  Ind.  37 ;  Jeffersonvillef  etc.,  R.  B.  Co.  v.  Oyler,  60 
Ind.  383;  Woodworth  v.  Zimmermany  92  Ind.  349,  see  p. 
352;  Rausch  v.  TruaieeSy  etc.,  107  Ind.  1,  and  cases  cited. 

If,  however,  the  plaintiff  should  undertake  to  set  out  the 
title  of  the  defendant  specifically,  and,  in  doing  so,  should 
show  that  it  was  the  better  title,  then  the  complaint  would 
be  bad  on  demurrer. 

The  complaint  before  us  must  be  tested  by  applying  the 
law  to  the  facts  specifically  pleaded,  for  if,  under  the  law, 
the  defendant's  appears  to  be  the  better  title,  or  if  the  plain- 
tiff's title  appears  not  sufiBcient  to  entitle  him  to  recover 
on  its  own  strength,  then  the  complaint  must  be  held  bad. 
As  the  first  and  second  paragraphs  of  the  complaint  specif- 
ically plead  the  title  founded  upon  the  sale  made  by  the  au- 
ditor and  treasurer  in  1883,  it  must  appear  that  the  sale  was 
valid,  or  else  the  title  of  the  plaintiff  is  not  sufiScient  to  enti- 
tle him  to  recover. 

It  is  insisted  by  the  appellant,  that  the  sale  made  in  1847 
is  invalid,  because  it  does  not  appear  that  a  petition  was  filed 
asking  for  the  sale  of  the  land.  We  do  not  think  that  the 
plaintiff  puts  his  title  upon  that  sale,  although  it  is  referred 
to,  but  that  he  rests  it  upon  the  sale  made  in  April,  1883. 
It  was  not  necessary,  therefore,  for  him  to  plead  all  the  fects 
essential  to  establish  the  regularity  of  the  sale  made  nearly 
forty  years  ago ;  it  was  enough  for  him  to  aver  generally  that 
there  was  such  a  sale  made  by  sworn  officers,  for,  after  such 
a  lapse  of  time,  it  will  be  presumed  that  the  officers  did  their 
duty,  and  that  the  sale  was  valid.  3  Washb.  Real  Prop.  (5th 
ed.)  222. 

It  is  contended  that  the  complaint  shows  affirmatively  that 
the  advertisement  for  the  sale  in  1847  was  not  such  as  the 
law  required,  and  that  the  sale  was  for  that  reason  invalid. 
This  objection  can  not  be  answered,  ds  was  the  one  just  dis- 
cussed, for  the  complaint  describes  the  advertisement,  and 
the  presumption  referred  to  can  not  fully  apply ;  but  the  ad- 
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vertisement  was  for  sixty  days,  as  the  law  then  in  force  re- 
quired, and,  of  course,  the  sale  is  not  impeachable  on  the 
ground  of  the  insufficiency  of  the  notice.     R.  S.  1843,  p.  263» 

As  the  complaint  shows  that  the  notice  was  that  prescribed 
by  the  statute,  the  presumption  of  which  we  have  spoken 
supplies  all  the  other  requisites.  Prima  facie,  at  least,  the  sale 
was  valid. 

The  sale  of  1883  is  attacked  upon  the  ground  that  the  no- 
tice of  the  sale  was  published  for  four  weeks,  when  it  should 
have  been,  as  counsel  claim,  published  for  sixty  days.  The 
statute  of  1843  did  undoubtedly  require  sixty  days'  notice, 
but  in  1863  the  law  was  chauged  and  a  notice  of  four  weeks 
declared  sufficient.  If  the  latter  statute  governs,  then  the 
notice  was  sufficient,  otherwise  it  was  not.  We  think  this 
question  is  decisively  settled  in  favor  of  the  appellee.  Pat- 
terson V.  Gox,  25  Ind.  261 ;  Jones  v.  Hopkins,  26  Ind.  450; 
Moor  y.  Seaton,  31  Ind.  11. 

Section  4347  of  the  statutes  provides,  that  on  failure  to  pay 
interest  the  land  shall  revert  to  the  township,  "and  the  au- 
ditor and  treasurer  shall  proceed,  forthwith,  again  to  sell  tha 
same,  in  like  manner  and  on  the  terms  above  specified.'* 

This  provision  invests  the  auditor  and  treasurer  with 
authority  to  sell  in  all  cases  where  the  interest  is  unpaid,  and  , 
it  does  not  require  any  petition  from  the  voters  of  the  town- 
ship, A  petition  from  the  voters  of  the  township  is  only  re- 
quired under  the  provisions  of  section  4344,  when  the  land 
IS  first  offered  for  sale  ;  but  no  such  petition  is  required  after 
the  land  is  once  sold,  and  it  becomes  necessary  to  sell  it  for  a 
failure  to  pay  the  principal  or  interest  of  the  mortgage  exe- 
cuted to  secure  the  purchase-money. 

The  first  paragraph  of  the  complaint  avers  that  the  land 
was  sold  at  public  auction,  and  this  averment  answers,  so  far 
as  concerns  this  paragraph,  the  objection  of  the  appellant 
that  the  law  requires  land  to  be  sold  at  public  auction,  and 
that  this  land  was  not  so  sold. 

The  second  paragraph  of  the  complaint  avers  that  the  land 
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was  sold  to  the  plaintiff  at  the  door  of  the  court-house,  but  it 
does  not  aver  that  it  was  sold  at  auction.  We  think  the  want  of 
this  allegation  renders  the  second  paragraph  of  the  complaint 
bad  on  demurrer.  The  authority  to  sell  is  a  statutory  one,  and 
the  mode  prescribed  by  the  statute  must  be  pursued.  Platter 
V.  Boardy  etc.,  103  Ind.  360,  see  auth.  p.  378;  Rorer  Jud. 
Sales,  296.  The  statute  says  the  sale  shall  be  made  at  the 
door  of  the  court-house  of  the  county,  "  at  public  auction." 
R.  S.  1881,  section  4345.  The  words  of  the  statute  are  man- 
datory, and  must  be  obeyed. 

Section  4351  authorizes  a  private  sale  only  in  cases  where 
"land  offered  for  sale  at  public  auction  shall  remain  unsold,'* 
and  can  not  apply  to  this  case,  for  it  does  not  appear  that  this 
land  had  ever  been  offered  for  sale  at  public  auction. 

Judgment  reversed,  with  instructions  to  sustain  the  demur- 
rer to  the  second  paragraph  of  the  complaint. 

Filed  Mar.  9, 1887 ;  petition  for  a  rehearing  overruled  June  28, 1887. 


No.  13,177. 

Wishmier  v.  The  State,  ex  rel.  Wilcox,  Drainage  m  m 
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no    523 
Drainage.— -^dion  by  Commimoner  to  Collect  Assexnrient.—Suffidenq/  of  Oom-  1^3  858| 

plaint. — As  to  the  sufficiency  of  a  complaint  by  a  commissioner  of  drain-  J^  ^1 

age  to  collect  an  assessment  of  benefits,  see  opinion. 

Bill  op  Exceptions.— Fat/ttre  to  Present  to  Judge  Within  Time  Fixed.^ 

Excuse,  —Affidavits, — Supreme  Ckmrt. — Practice. — A  question  as  to  whether 

an  appellant  is  excusable  for  failing  to  present  his  bill  of  exceptions  to 

the  trial  judge  for  his  signature  within  the  time  allowed,  can  not  be 

tried  or  determined  in  the  Supreme  Court  on  affidavits. 

From  the  Tipton  Circuit  Court. 

/.  W.  Robinson,  for  appellant. 

J.  Green  and  J,  M,  Fippen,  for  appellee. 
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Mitchell,  J. — Wilcox,  as  drainage  commissioner,  brought 
this  suit  against  Wishmier,  to  collect  an  assessment  of  benefits 
made  against  the  lands  of  the  latter  in  a  drainage  proceeding. 

It  is  claimed  as  a  ground  for  revei*sal  of  the  judgment 
below,  that  the  court  erred  in  overruling  a  demurrer  to  the 
complaint. 

A  copy  of  the  report  and  assessments  made  by  the  com- 
missioners of  drainage,  together  with  the  judgment  of  the 
court  confirming  the  report  and  assessments  and  establish- 
ing the  drain,  is  attached  as  an  exhibit  to  the  complaint.  A 
copy  of  the  notice  that  the  work  had  been  established  by 
the  court,  with  the  several  assessments  to  the  several  tracts 
of  land,  as  filed  in  the  recorder's  office,  was  also  filed  as  an 
exhibit  with  the  complaint. 

The  appellant's  contention  is,  that  the  demurrer  should 
have  been  sustained,  because  there  is  nothing  iji  the  com- 
plaint to  indicate  which  of  the  two  exhibits  thus  filed  con- 
stitutes the  foundation  of  the  action.  The  point  has  no 
merit.  The  complaint  sets  out  in  unnecessary  detail  all  the 
various  steps  taken  in  the  proceeding  for  the  location  and 
establishment  of  the  drain.  The  material  facts  averred  are, 
that  a  petition  in  that  behalf  was  filed,  and  due  notice  given 
thereof;  that  at  the  proper  time  the  matter  was  duly  re- 
ferred to  the  commissioners  of  drainage,  and  that  the  com- 
missioners made  an  assessment  of  benefits  in  amounts  named 
against  certain  lands,  among  which  were  certain  described 
lands  of  the  appellant,  which  assessment,  with  other  pertinent 
matters,  was  duly  reported  to  the  court.  A  copy  of  this 
report  and  assessment  is  filed  with  the  complaint. 

It  is  averred  in  the  body  of  the  complaint,  that  the  com- 
missioners assessed  specified  sums  against  each  of  several  de- 
scribed tracts  of  land  belonging  to  the  appellant.  It  is 
averred  further,  that  the  ditch  commissioner  to  whom  the 
supervision  of  the  work  was  committed,  has  constructed  the 
drain  as  the  same  was  established,  and  that  he  has  assessed 
upon  the  lands  benefited  ratably  upon  the  amount  of  benefits 
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adjudged  by  the  court  to  each  separate  tract,  one  hundred 
per  cent,  of  the  whole  assessment.  It  is  also  averred,*  that 
the  commissioner  directed  that  the  assessments  be  payable 
twenty  per  cent,  monthly,  such  sums  being  necessary  for  the 
construction  of  the  work,  of  which  assessments  and  direc- 
tion due  notice  had  been  given.  The  complaint  alleges  that 
sixty  per  cent,  of  such  assessments  so  made  is  due  from  the 
appellant  and  unpaid. 

It  was  unnecessary  that  anything  more  than  a  copy  of  the 
assessment,  so  far  as  it  affected  the  several  tracts  of  land 
owned  by  the  appellant,  should  have  been  set  out  in,  or  ex- 
hibited with,  the  complaint.  The  amount  of  the  assessments 
as  made  by  the  commissioners,  and  confirmed  by  the  court,, 
constitutes  a  lien  against  each  of  the  several  tracts  assessed. 
State,  ex  rd.,  v.  Myers,  100  Ind.  487 ;  Moss  v.  State,  ex  rel., 
101  Ind.  321 ;  Pickering  v.  State,  etc,  106  Ind.  228. 

The  assessments,  as  made  and  confirmed  against  the  several 
tracts  of  land,  alleged  to  belong  to  the  appellant,  were  lit- 
erally copied  into  the  body  of  the  complaint.  This  was  all 
that  was  necessary  in  that  respect.  It  is  not  necessary  in  a 
complaint  to  enforce  the  collection  of  an  assessment,  that  a 
copy  of  the  commissioners'  report,  with  all  the  assessments 
made  by  them  on  other  tracts  of  land,  be  coi)ied.  The  rei)t)rt 
and  assessments  are  often  cumbersome,  and  of  great  length. 
There  is  no  more  propriety  in  setting  out  a  copy  of  the  entire 
instrument  than  there  would  be  in  copying  a  tax  duplicate 
in  a  suit  to  enforce  a  single  lien.  The  several  exhibits  at- 
tached to  the  complaint  were  mere  surplusage,  and  neither 
added  to,  nor  detracted  from,  the  averments  and  assessment 
copied  into  the  body  of  the  complaint. 

The  complaint  in  this  case  shows  that  a  petition  was  filed, 
invoking  the  jurisdiction  of  the  court  over  the  subject-mat- 
ter; that  notice  was  given  as  prescribed  by  the  statute.  It 
also  shows  that  after  the  filing  of  the  petition,  and  proof  of 
notice,  the  court  referred  the  matter  to  the  commissioners  of 
drainage,  and  that  their  report,  and  the  assessment  against  the 
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plaintiff's  lands,  among  others,  was  confirmed  by  the  court. 
This  establishes  the  jurisdiction  of  the  court  over  the  subject- 
matter,  and  over  the  appellant  and  his  lands,  to  such  an  ex- 
tent as  to  render  the  assessment  good  against  a  collateral  at- 
tack. Pickering  y.  State,  etc.,  supra;  McMuUen  v.  State, 
€x  rel.y  105  Ind.  334;  Deegan  v.  Staiey  etc.,  108  Ind.  155. 

There  was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint. 

It  is  conceded  that  the  bill  of  exceptions  containing  the 
€^idence  was  not  presented  to  the  judge  for  his  signature 
within  the  time  fixed  therefor. 

Affidavits  on  behalf  of  appellant,  setting  up  matters  as  an 
excuse  for  filing  to  present  the  bill  within  the  time  allowed, 
are  filed  here.  Other  affidavits  in  denial  of  these  matters  are 
presented  on  the  appellee's  behalf.  This  presents  a  contro- 
versy which  can  not  be  tried  or  determined  upon  affidavits 
in  this  court.     The  bill  of  exceptions  must  be  disregarded. 

Judgment  affirmed,  with  costs. 

Filed  April  2, 1887;  petition  for  a  rehearing  oTerraled  June  16, 1887. 
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Appeakance  to  Action.—  WUhdray^,—  When  Ckmrt  Should  Refuse  to  Allow. 
— After  a  defendant,  by  counsel,  has  appeared  to  an  action,  without 
process  and  service,  filed  a  demurrer  to  the  complaint,  and  applied  for  a 
change  of  venue,  the  court,  except  for  good  cause  shown,  should  refuse 
to  allow  a  withdrawal  of  the  appearance. 

Same. —  Withdrawal  of  Appearance  Effects  Withdrawal  of  Pleadings. — The  with- 
drawal of  a  defendant's  appearance  in  a  cause,  of  itself,  effects  the  with- 
drawal of  all  pleadings  therein. 

Judgment. — Review  of. —  Withdrawal  of  Appearance, — Default  Without  Service 
cf  Process. — Where  a  defendant,  who  has  not  been  served  with  process, 
b  permitted,  after  pleading,  without  objection  by  the  plaintiff,  to  with- 
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draw  his  appearance,  it  is  error  to  render  a  jndgment  against  him  upon 
default,  without  first  obtaining  service  of  process  and  making  proof 
thereof,  and  a  complaint  for  review  will  lie. 

From  the  Pulaski  CSrcuit  Court. 
G,  A.  Murphy  and  A.  I.  Gould,  for  appellant. 
D.  Tarpkj  F.  Church,  J.  F.  Church  and  8.  B.  Childa,  for 
appellee. 

HowK,  J. — In  this  case,  the  only  error  assigned  by  ap- 
pellant, the  plaintiff  below,  is  the  sustaining  of  appellee's 
demurrer  to  his  complaint. 

Appellant's  complaint  is  in  the  nature  of  a  bill  in  equity 
to  obtain  the  review  of  a  personal  judgment  rendered  against 
him  by  the  court  below,  in  favor  of  appellee,  for  manifest 
•errors,  as  alleged,  appearing  in  the  record.  In  his  complaint, 
appellant  alleged  that,  on  the  1st  day  of  October,  1884,  ap- 
pellee Leffler  filed  in  the  clerk's  office  of  the  Starke  Circuit 
Court,  his  complaint  against  appellant  McArthur,  wherein 
he  demanded  that  a  certain  mortgage  upon  real  estate  in 
Starke  county,  Indiana,  and  the  promissory  notes  secured 
thereby,  described  in  said  complaint,  be  cancelled  and  held 
for  naught;  that,  on  the  same  day,  appellee  filed  with  his 
complaint  an  affidavit  of  the  non-residence  of  appellant  and 
for  publication  of  notice ;  that,  on  the  same  day,  a  summons 
was  issued  on  such  complaint  to  the  sheriff  of  Starke  county, 
and  was  by  him  duly  returned,  endorsed  "  not  found,''  as  the 
said  Charles  H.  McArthur  was  not  found  in  his  bailiwick; 
that  afterwards,  on  the  14th  day  of  January,  1885,  being 
the  ninth  judicial  day  of  the  January  term,  1885,  of  the 
Starke  Circuit  Court,  appellant,  then  and  since  a  non-resi- 
dent of  this  State,  appeared  by  Murphy  and  Gould,  his  at- 
torneys, and  filed  a  demurrer  to  appellee's  complaint,  which 
demurrer  was  overruled  by  the  court,  and  appellant's  attorneys 
at  the  time  excepted;  that,  on  the  day  last  named,  appel- 
lant's attorneys  moved  the  court  upon  affidavit  for  a  change 
of  venue  from  Starke  county,  which  motion  was  sustained. 
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and  the  venue  of  the  cause  was  changed  to  Pulaski  county,  and 
such  change  was  duly  perfected;  that  afterwards,  on  the 
7th  day  of  September,  1885,  being  the  first  judicial  day  of 
the  September  term,  1885,  of  the  Pulaski  Circuit  Court, 
Messrs.  Murphy  and  Gould,  the  only  attorneys  for  appellant 
in  said  cause,  withdrew  their  appearance  therein  for  the  ap- 
pellant, by  leave  and  order  of  such  court,  which  was  evi- 
denced by  an  entry  in  the  proper  order-book  of  such  court 
and  signed  by  the  judge,  in  the  words  and  figures  following, 
to  wit : 

**  Conrad  Leffler  vs.  Charles  H.  McArthur* 

"  Come  now  Murphy  and  Gould,  attorneys  for  defendant, 
and  ask  leave  of  court  to  withdraw  their  appearance  herein, 
also  to  withdraw  the  demurrer  to  complaint  and  their  papers, 
all  of  which  is  granted  by  the  court/' 

Appellant  further  alleged  that  afterwards,  on  September 
9th,  1885,  being  the  third  judicial  day  of  the  same  term  of 
the  court  below,  when  appellant  McArthur  was  not  present  in 
court,  and  when  Murphy  and  Gould,  attorneys  as  aforesaid, 
were  absent,  the  court,  without  the  consent  of  appellant,  or 
of  Murphy  and  Gould,  changed  and  amended  the  record  of 
the  aforesaid  entry  to  read  as  follows : 

".Come  now  Murphy  and  Gould,  attorneys  for  defendant, 
and  ask  leave  of  court  to  withdraw  their  appearance,  also  to 
withdraw  demurrer  to  complaint  and  the  papers.  The 
court  sustains  motion  to  withdraw  appearance,  and  over- 
rules motion  to  withdraw  papers/' 

Appellant  further  averred  that  he,  not  being  in  court,  was 
then  ruled  to  answer  instanter,  and,  failing  to  answer,  he 
was  then  and  there  defaulted ;  that  afterwards,  on  the  seven- 
teenth judicial  day  of  the  same  term  of  such  court,  appellee 
took  a  personal  judgment  in  said  cause  against  the  appel- 
lant for  five  thousand  dollars,  and  costs  taxed  at dollars, . 

without  having  had  personal  or  other  service  on  appellant, 
or  without  his  being  in  court  either  in  person  or  by  attorney. 
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A  true  and  complete  transcript  of  the  record  in  said  cause 
-was  filed  with  and  made  part  of  the  complaint  herein. 

Appellant  then  averred  that  up  to  the  time  his  sole  attor- 
neys, Murphy  and  Gould,  withdrew  their  appearance  for  him 
in  said  cause,  the  only  prayer  of  appellee's  complaint  therein 
^as  for  the  cancellation  of  said  mortgage  and  notes ;  but 
that  afterwards  appellee,  by  his  counsel,  surreptitiously, 
fraudulently  and  without  right,  so  amended  his  complaint  as 
to  ask  a  personal  judgment  of  five  thousand  dollars  against 
the  appellant  herein,  and  that  without  the  service  of  sum- 
mons on  him,  and  without  his  being  in  court,  the  appellant 
«aid  that  the  following  words,  to  wit :  "And  the  plaintifi*  is 
informed  that  said  defendant  claims  to  have  sold,  and  that 
one  David  Sturges  claims  to  have  purchased  said  notes  men- 
tioned, without  notice,  before  due,  for  a  valuable  considera- 
tion, in  the  usual  course  of  business,  and  before  the  com- 
mencement of  this  action,"  and  the  following  words,  to  wit: 
'*'And  the  plaintiff  asks  that,  if  it  shall  appear  on  the  trial 
hereof  that  said  Mc Arthur  has  sold  said  notes  before  ma- 
turity for  value,  without  notice  of  this,  the  plaintiff's  de- 
mands^ then  the  plaintiff  demands  judgment  for  five  thousand 
dollars,"  etc.,  made  and  constituted  the  surreptitious,  fraud- 
ulent and  unlawful  amendments  aforesaid.  And  appellant 
said  there  was  manifest  error  apparent  in  the  record  of  said 
cause,  in  this,  to  wit: 

1.  The  Starke  Circuit  Court  erred  in  overruling  appel- 
lant's demurrer  to  appellee's  complaint  herein. 

2.  The  Pulaski  Circuit  Court  erred  in  ruling  appellant  to 
answer  instantevj  after  his  attorneys  had,  by  leave  of  court, 
withdrawn  their  appearance  for  him,  he  not  otherwise  appear- 
ing in  said  cause. 

3.  It  was  error  for  appellee  to  amend  his  complaint,  after 
defaulting  appellant,  so  as  to  ask  a  personal  judgment,  when, 
prior  thereto,  he  had  asked  for  a  judgment  in  rem  only,  and 
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when  appellant  was  not  in  court  either  in  person  or  by- 
attorney. 

4.  The  court  erred  in  rendering  a  personal  judgment 
against  appellant,  when  there  had  been  no  personal  or  other 
service  of  process  pn  him,  and  when  his  only  attorneys  had 
withdrawn  their  appearance  for  him,  with  leave  of  the  court, 
and  he  did  not  otherwise  appear  in  such  action. 

5.  The  personal  judgment  of  $5,000  against  appellant  was 
wholly  null  and  void,  for  want  of  service  of  summons  on 
him,  he  not  appearing  in  person  or  by  attorney. 

6.  The  appellee's  complaint,  whereon  the  so-called  judg- 
ment was  rendered,  did  not  state  facts  suflScient  to  constitute 
a  cause  of  action,  for  the  reason,  among  others,  that  copies 
of  the  notes  and  mortgage,  sought  to  be  cancelled,  were  not 
filed  therewith. 

Wherefore  appellant  prayed  that  said  cause  should  be  re- 
viewed by  the  court  below,  and  that  such  judgment  should 
be  reversed  for  the  aforesaid  errors  of  law  therein,  and  for  all 
other  proper  relief. 

The  appellant's  complaint  herein  was  verified  by  affidavit. 

Appellee's  demurrer  to  the  complaint,  for  the  alleged  insuffi- 
ciency of  the  facts  therein  to  constitute  a  cause  of  action, 
was  sustained  by  the  court,  and  final  judgment  was  rendered 
in  the  cause,  in  accordance  with  such  ruling. 

Did  the  court  err  in  sustaining  appellee's  demurrer  to  ap- 
pellant's complaint  for  review,  the  substance  of  which  we 
have  given?  We  are  of  opinion  that  tliis  question  ought  to 
be,  and  must  be,  answered  in  the  affirmative.  It  may  be  con- 
ceded that,  upon  the  facts  sfated  in  such  complaint,  if  the  ap- 
pellee had  objected  to  the  withdrawal  of  ai)pellaut's  appear- 
ance in  the  original  action,  it  would  have  been  error  to  have 
overruled  such  objection,  and  to  have  permitted  such  appear- 
ance to  be  withdrawn.  Indeed,  upon  the  facts  stated,  it  would 
have  been  competent  for  the  court  in  its  own  discretion,  with- 
out any  objection  on  the  part  of  appellee,  to  have  denied  the 
leave  requested  for  the  withdrawal  of  appellant's  appearance. 
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Thus,  in  Young  v.  Dickey,  63  Ind,  31,  the  court  said :  *'  Per- 
haps, when  a  defendant  appears  to  an  action  without  process 
and  service,  the  court  would  not  allow  him  to  withdraw  his 
appearance  over  the  objection  of  the  plaintiff,  or,  at  least,  in 
such  a  case,  it  would  be  within  the  judicial  discietion  of  the 
court  to  allow,  or  not  to  allow,  his  withdrawal,  according  to 
the  merits  of  the  question.''  New  Albany,  etc.,  R.  R.  Co.  v. 
Coniba,  13  Ind.  490. 

"According  to  the  merits  of  the  question,''  as  presented  by 
the  facts  stated  in  appellant's  complaint  in  the  case  under  con- 
sideration, we  think  the  court  below  would  have  been  fully 
authorized  in  the  exercise  of  its  discretion,  with  or  without 
objection  on  the  part  of  appellee,  to  refuse  to  allow  the  with- 
drawal of  appellant's  appearance.  For  it  was  clearly  shown 
by  the  averments  of  his  complaint,  that  the  appellant,  by  his 
counsel,  not  only  appeared  fully  to  the  original  action  and 
filed  his  demurrer  to  the  complaint  therein,  in  the  Starke  Cir- 
cuit Court,  but  that  he  there  applied  for  and  obtained,  upon 
the  affidavit  of  one  of  his  counsel,  a  change  of  venue  to  the 
Pulaski  Circuit  Court. 

Upun  this  state  of  the  record,  it'seems  to  us  that  the  court 
below,  except  for  good  cause  shown,  ought  to  have  promptly 
denied  or  overruled  the  motion  of  appellant's  counsel  for  leave 
to  withdraw  their  appearance  for  him.  But  the  court  sus- 
tained the  motion  of  counsel,  and  allowed  them  to  withdraw 
not  only  their  appearance  for  appellant,  but  also  his  de«iur- 
rer  to  the  complaint  and  his  other  papers,  in  the  original 
cause.  It  is  shown  by  the  averments  of  appellant's  com- 
plaint herein,  admitted  to  be  true  by  appellee's  demurrer 
thereto,  that  the  court  below,  two  days  after  the  withdrawal 
of  appellant's  appearance  and  papers,  attempted  to  amend  it>* 
previous  order  so  as  to  show  that  the  leave  to  withdraw  aj)- 
pearance  was  granted,  but  that  the  leave  to  withdraw  de- 
murrer and  other  papers  was  denied.  But  this  attempted 
amendment  did  not  change  the  previous  order,  in  legal  effect. 

It  has  always  been  held  by  this  court,  that  the  withdrawal 
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of  a  defendant's  appearance  in  a  cause^  of  itself,  effects  the 
withdrawal  of  all  his  pleadings  therein.  Thus,  in  the  early 
case  of  Carver  v.  Williaim,  10  Ind.  267,  the  court  said :  **  If 
a  party  appears  to  a  suit  and  pleads,  and  then  simply  fails  to 
appear  at  the  trial,  his  pleadings  stand.  But  if,  after  plead- 
ing, he  comes  and  withdraws  his  appearance  to  the  suit, 
which,  by  leave  of  the  court,  he  may  do,  his  pleadings  go  with 
his  appearance."  What  was  there  said  has  been  quoted  witli 
approval  and  followed  in  many  of  our  subsequent  decisions. 
Sloan  Y.  WiUbank,  12  Ind.  444;  Smith  v.  Foster,  59  Ind. 
595;  Young  v.  Dickey,  supra;  Gunel  v.  Cae,  72  Ind.  34; 
Love  v.  Hall,  7G  Ind.  326. 

Appellant's  appearance  to  appellee's  action  having  been 
withdrawn,  with  leave  of  the  court  first  had,  and  it  not  ap- 
pearing that  he  had  afterwards  appeared  therein  either  in 
person  or  by  attorney,  of  course  it  was  not  competent  for 
either  the  court  or  the  appellee  to  take  any  further  proceed- 
ings against  appellant  in  such  cause,  until  after  proof  had  * 
been  duly  made  of  the  issue  and  service  on  him  of  process 
issued  therein.  No  such  proof  of  the  issue  and  service  of 
process  was  made,  or  attempted  to  be  made,  in  the  original 
cause,  and,  therefore,  the  court  below  clearly  erred  in  calling 
and  defaulting  appellant  therein,  and  in  rendering  judgment 
against  him  upon  such  default.  Thus,  in  Dunkle  v.  Elston, 
71  Ind.  585,  which,  like  the  case  we  are  now  considering,  was 
a  suit  for  the  reviewof  a  judgment  for  errors  of  law  apparent 
in  the  record,  the  court  said  :  "  The  withdrawal  of  appearance 
for  the  defendants  by  *  *  *  their  attorneys,  took  with  it 
the  answers  of  the  defendants.  Young  v.  Dicker/,  63  Ind.  31. 
And  a  judgment  by  default  was  therefore  proper,  if  the  defend- 
ants had  been  duly  served  with  process.'^ 

In  the  case  at  bar,  as  we  have  seen,  one  of  the  errors  of 
law  apparent  in  the  record  of  the  judgment  sought  to  be 
reviewed  was,  that  appellant  had  not  been  duly  served  with 
process  in  the  original  cause,  and  from  this  error  of  law  it 
followed  of  necessity  that  the  judgment  by  default  against 
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bim  therein  was  improper,  erroneous,  and  wholly  unauthor- 
ized by  law. 

We  are  of  opinion,  therefore,  that  the  court  clearly  erred 
in  sustaining  appellee's  demurrer  to  appellant's  complaint 
herein  for  the  review  and  reversal  of  the  judgment  against 
him  described  therein. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Filed  Jan.  25, 1887 ;  petition  for  a  rehearing  overraled  June  24,  1887. 
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Practice. — Appeal, — Supreme  Court. — The  Supreme  Court  will  reverse  a  -   — 

judgment  which  is  not  supported  by  any  evidence. 
Same. — For  evidence  held  insufficient  to  support  a  verdict  and  judgment, 

see  opinion. 

From  the  Allen  Circuit  Court. 

A.  A.  Chapin  and  TT.  S.  O^Rourke,  for  appellant. 

8.  E.  Sinclair y  8.  F.  Swayne  and  H,  C.  Hannay  for  appellee. 

Mitchell,  J. — Moellering  sued  Kayser  on  a  note,  paya- 
ble in  six  months  from  January  12th,  1884,  for  two  hundred 
dollars,  with  six  per  cent,  interest  and  attorney's  fees. 

The  defendant  filed  an  answer  and  counter-claim,  in  which 
he  alleged,  in  substance,  that  the  note  sued  on  was  executed 
for  a  balance  claimed  to  be  due  the  plaintiff,  on  a  contract 
for  the  construction  of  a  brick  store  building  for  the  de- 
fendant. The  contractor  agreed  to  furnish  the  material  and 
erect  the  building  for  fourteen  hundred  and  thirty  dollars. 
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It  is  averred  that  the  plaintiff  failed  to  complete  the  work 
according  to  the  contract,  and  that  the  defendant  sustained 
damages  to  the  amount  of  six  hundred  dollars  on  account  of 
the  plaintiff's  default. 

Upon  issues  joined,  there  was  a  trial  and  verdict  for  the 
defendant. 

The  only  question  made  here  is,  that  the  evidence  does 
not  sustain  the  finding.  Recognizing  the  well  established 
rule  that  where  there  is  any  evidence  which  sustains  a  ver- 
dict, a  judgment  will  not  be  reversed  by  this  court  on  the 
mere  weight  of  evidence,  the  claim  is,  nevertheless,  urged 
on  behalf  of  the  appellant,  that  there  is  no  evidence  to  sus- 
tain the  amount  of  damages  assessed  on  the  defendant's 
counter-claim.  It  is  also  claimed  that  the  evidence  does  not 
sustain  the  allegations  of  the  counter-claim,  because  the  proof 
shows,  without  contradiction,  that  the  work  was  not  done 
under  the  written  contract,  a  copy  of  which  is  set  out  with 
the  pleading.  There  is  no  force  in  this  last  position.  The 
evidence  tends  to  show  that  after  the  contract  was  made, 
some  slight  changes  were  agreed  upon  which  decreased  the 
amount  of  work  on  the  building.  On  account  of  these 
changes,  the  contract  price  was  correspondingly  reduced  by 
agreement.  The  changes  and  reduction  are  in  no  wise 
involved  in  this  controvei'sy. 

The  counter-claim  was  for  the  recoupment  of  damages, 
alleged  to  have  resulted  from  defective  workmanship  in 
doing  that  which  was  confessedly  within  the  contract.  The 
written  agreement  was,  therefore,  only  incidental  or  col- 
lateral to  the  defendant's  claim  for  damages.  Proof  of  de- 
viations from  the  contract,  by  mutual  consent,  was  not  an 
abandonment  of  the  contract,  nor  was  it  fatal  to  the  defend- 
ant's right  to  recover,  to  the  extent  of  the  damages  sustained 
by  defective  workmanship. 

It  is,  however,  plainly  apparent  that  the  finding  for  the 
defendant  is  not  sustained  by  the  evidence  in  the  record. 

Adopting  the  testimony  most  favorable  to  the  defendant, 
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and  allowing  the  highest  estimates  made  by  any  or  all  the  wit- 
nesses of  each  item  of  damage,  and  the  most  favorable  result 
which  can  be  extracted  from  the  evidence  is  the  following: 

Por  making  new  backstairs $60  00 

For  making  front  stairs  complete 26  00 

Eight  new  window  sash,  $1.25  each 10  00 

New  folding  doors  in  partition 36  00 

i'aperingy  painting,  etc 42  00 

Total , $162  00 

The  foregoing  are  the  only  items  of  damage  specified,  and 
the  amounts  are  in  nearly  every  instance  for  taking  out  the 
alleged  defective  work  and  putting  in  new.  Scarcely  any  of 
the  witnesses  claimed  that  this  would  be  really  necessary, 
although  one  witness  testified,  in  substance,  that  the  job 
<*ould  only  be  made  perfect  by  that  method.  Of  course, 
there  was  an  abundance  of  evidence  upon  which  it  might 
have  been  found  that  the  contract  was  executed  in  a  work- 
manlike manner  in  the  first  instance ;  that  the  cracks  in  the 
plastering  and  apparent  defects  in  the  wood-work  were  such 
as  resulted  ordinarily  from  the  settling  of  a  building  after 
standing  the  length  of  time  which  that  in  controversy  had 
5tood.  Laying  this  evidence  aside  however,  and  the  utmost 
that  can  be  supported  ))y  any  proof,  is  the  amount  above 
.stated.  It  will  thus  be  seen,  that  unless  the  appellant  is  re- 
quired, in  addition  to  the  damages,  to  pay  a  sum  for  smart 
money,  the  verdict  can  not  be  sustained.  After  deducting 
the  amount  of  damages  from  the  principal  of  the  note,  and 
allowing  interest  on  the  balance,  and  a  reasonable  sum  for 
attorney's  fees,  there  should  have  been  a  verdict  for  the 
plaintiff  for  the  remainder. 

The  judgment  is  reversed  with  costs,  and  a  new  trial 
ordered. 

Filed  April  28, 1887. 
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Clegg  v.  Baumberger,  Administrator. 

Attorney  and  Client.  —  Compteini /or  Conversion.— Decedent^  EgUUes. — 
Adminislrator. — A  complaint  by  an  administrator,  alleging  that  his  intes- 
tate, during  life,  placed  a  note  in  the  hands  of  the  defendant,  au  attor- 
ney,  for  collection,  and  that  after  the  death  of  the  intestate  the  defend- 
ant collected  the  amount  due  on  the  note  and  converted  it  to  his  owd 
use,  states  a  cause  of  action. 

Same.  —  Payment  to  Unaulhorized  Person.  —  Tender  Prior  to  Conversion. — 
Where  an  attorney  assumes  to  act  for  an  administrator  in  the  collec- 
tion of  a  claim  placed  in  his  hands  for  that  purpose  by  the  decedent,, 
and  the  administrator  believes  he  is  so  acting  for  him,  it  is  no  defence 
to  a  suit  by  the  latter  for  conversion,  that  the  defendant  had  paid  the 
money  collected  by  him  to  another  person,  nor  is  it  a  defence  that  prior 
to  the  conversion  he  had  made  a  tender  of  it  to  the  plaintiff. 

From  the  Clark  Circuit  Court. 

J.  H,  Stotsenburg  and  M,  Z,  Slannard,  for  appellant. 

/.  K,  Marshy  for  appellee. 

Elliott,  C.  J. — The  substance  of  the  appellee's  complaint 
IS,  that  he  is  the  administrator  of  the  estate  of  Jacob  Baum- 
berger,  deceased  ;  that  his  intestate,  during  life,  placed  in  the 
hands  of  the  appellant  a  note  and  mortgage  which  the  appel- 
lant, as  an  attorney  at  law,  agreed  and  undertook  to  collect ; 
that,  after  the  death  of  appellee's  intestate,  the  appellant  col- 
lected the  amount  due  on  the  note  and  mortgage  and  con- 
verted it  to  his  own  use. 

We  perceive  no  force  in  the  appellant's  objections  to  the 
complaint.  Whether  the  appellant  had,  or  had  not,  a  right 
to  collect  the  amount  due  on  the  note  and  mortgage,  is  not 
material,  for,  If  he  did  collect  the  money  and  convert  it  after 
the  death  of  the  intestate,  a  right  of  action  exists  in  the  ad- 
ministrator. It  is  true,  as  counsel  contend,  that  the  relation 
of  attorney  and  client  was  dissolved  by  the  death  of  the  lat- 
ter. Oleason  v.  Dodd,  4  Met.  (Mass.)  333 ;  Balbi  v.  Duvet^ 
3  Edw.  Ch.  418;  Risley  v.  Fellows,  10  111.  531 ;  Judson  v. 
Love,  35  Cal.  463;   Whitehead  v.  Lord^  7  Exch.  691. 
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But  we  can  not  understand  how  the  attorney  can  reap  any 
advantage  from  this  rule  of  law,  for,  if  it  was  wrong  for  him 
to  continue  to  act  as  an  attorney,  he  can  not  taj^e  advantage 
of  that  wrong  and  upon  it  justify  a  conversion  of  his  client's 
money.  If  it  was  right  for  him  to  continue  to  act  as  an  at- 
torney, he  must  pay  over  what  he  received  for  his  client  to 
his  client's  legal  representative,  and  can  not  make  it  his  own 
by  a  conversion ;  if  it  was  wrong,  he  can  not  take  advantage 
of  that  wrong. 

We  do  not  deem  it  necessary  to  comment  upon  the  evi- 
dence at  length,  for  there  is  evidence  not  only  tending  ta 
support  the  finding  upon  every  material  point,  but  satisfac- 
torily supporting  it.  The  evidence  shows,  without  material 
conflict,  that  Clegg  was  the  attorney  of  the  decedent  prior  to- 
his  death,  and  subsequently  of  his  administrator.  He  had, 
therefore,  no  authority  to  turn  over  the  money  collected  by 
him  to  any  other  person  than  the  client  entitled  by  law  to 
receive  it. 

An  attorney  can  not  delegate  his  authority,  and,  certainly,, 
that  would  not  be  tolerated  in  a  case  like  this,  where  the  at- 
torney leads  the  client  to  believe  that  he  is  acting  for  him. 
Weeks  Attorneys,  246.  In  this  instance  the  appellant  assumed 
to  act  as  the  appellee's  attorney,  and  the  latter  believed  that 
he  was  so  acting,  and  it  is  no  defence  that  the  appellant,  hav- 
ing got  the  money  into  his  own  hands,  subsequently  paid  it 
to  a  person  selected  by  himself  to  represent  his  client. 

An  attorney  is  not  excused  by  once  making  a  tender  of  the 
money  collected  for  his  client,  if  he  subsequently  converts  it^^ 
If  he  converts  the  money  by  making  a  wrongful  use  of  it,, 
he  must  answer  to  his  client,  although  he  may  have,  at  some 
time  prior  to  the  conversion,  tendered  it  to  the  client.  We 
do  not,  therefore,  examine  the  question  as  to  the  sufficiency 
of  the  evidence  upon  the  subject  of  a  tender,  for,  granting  that 
it  was  duly  made,  it  will  not  justify  a  subsequent  conversion- 
Judgment  affirmed. 
Filed  Jan.  5, 1887 ;  petition  for  a  rehearing  overruled  June  28,  1887. 
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Kailroad.— ^cp%encc,— £5w»/)e  of  Fire  from  Right  <^  Way, — Destruction  of 
Property  <m  Adjoining  Land, — Damages.-^  (JomplaiitU. — A  complaint  against 
a  railroad  company  alleged  that  coals  and  sparks  from  the  defendant's 
locomotive  engine  set  fire  to  combustible  materials  negligently  allowed 
to  accumulate  on  its  right  of  way;  that  such  fire  was  negligently  per- 
mitted by  the  defendant  to  escape  and  to  communicate  to  the  plaintifiT's 
land,  and  burn  his  growing  grass  and  his  fences,  and,  without  fault  or 
negligence  on  the  part  of  the  plaintifi*,  said  fire,  by  the  negligence  of  the 
defendant  suffered  to  escape  from  its  premises  to  the  plaintiff 's  land, 
did  burn  and  destroy  his  barn,  etc. 

Held^  that  the  complaint  shows,  with  sufficient  certainty  to  withstand  a 
demurrer,  that  the  escape  of  the  fire  from  the  right  of  way  and  the  de- 
struction of  the  plaintiff's  property  both  occurred  through  the  negli- 
gence of  the  defendant  and  Without  the  fault  of  the  plaintiff. 

Same. — LiabiUly  of  Comjmny. — Evidence,— -Character  of  Stack  and  Fire-Box, — 
If  a  railroad  compsmy  sets  fiie  to  dry  grass  and  other  combustible  ma- 
terials which  it  has  negligently  suffered  to  accumulate  on  its  right  of 
way,  and,  without  the  fault  of  an  adjoining  land-owner,  permits  such 
fire  to  escape  to  the  hitter's  land  and  destroy  his  property,  it  is  liable 
wliether  the  fire  wsis  negligently  started  or  otherwise,  and  there  is  no 
available  error  in  excluding  evidence  as  to  the  kind  of  stack,  fiie-box 
and  ash-pan  in  use  on  its  locomotives. 

From  the  Henrv  Circuit  Court. 

C.  W.  Fairbanks  and  O.  Greshaniy  for  appellant. 

L.  P.  Newby,  J.  Brown  and  W.  A,  Brown,  for  appellee. 

HowK,  J. — The  first  error,  of  which  appellant  here  com- 
plains, is  the  overruling  of  its  demurrer  to  appellee's  com- 
plaint. The  complaint  contained  four  paragraphs,  to  each 
of  which  appellant  demurred  uj>on  several  grounds  of  ob- 
jection ;  but,  in  this  court,  the  only  objection  urged  to  either 
paragraph  of  complaint  is,  that  it  docs  not  state  facts  suflB- 
cient  to  constitute  a  cause  of  action.  In  their  brief  of  this 
cause,  appellant's  counsel  concede  that  substantially  the  same 
facts  are  stated  in  each  of  the  first  three  paragraphs  of  com- 
plaint; and,  therefore,  we  need  only  to  consider  and  pass 
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upon  the  question  of  the  sufficiency  of  one  of  these  para- 
graphs, and  the  objections  of  counsel  thereto,  in  this  opinion. 

In  the  first  paragraph  of  his  complaint  the  appellee  aver- 
red that  he  was  the  owner  of  certain  lands  in  Henry  county, 
Indiana,  and  that  such  lands  adjoined  appellant's  railroad 
and  right  of  way ;  that  a  part  of  his  lands  was  sown  with 
timothy  seed  and  was  producing  a  large  and  valuable  crop 
of  grass  and  hay;  that  appellee's  barn,  a  large  and  valuable 
building,  was  situate  on  his  lands  aforesaid,  within  about  six 
hundred  feet  of  appellant's  railroad  and  right  of  way,  and 
«uch  barn  contained  a  large  lot  of  lumber  and  a  number  of 
agricultural  implements,  all  of  great  value  and  belonging  to 
appellee;  that  on  or  about  the  18th  day  of  April,  1883, 
-coals  were  negligently  dropped  and  sparks  emitted  from  ap- 
pellant's locomotive  engine,  which  set  fire  to  dry  grass, 
weeds,  stubble,  rubbish  and  other  combustibles,  which  ,ap- 
pellant  negligently  suffered  and  permitted  to  gather,  accu- 
mulate and  remain  on  its  road  and  right  of  way,  and  along 
its  track  near  appellee's  lands  as  aforesaid;  that  the  coals 
dropped  from  such  locomotive  and  the  sparks  of  fire  emitted 
therefrom,  as  aforesaid,  set  fire  to  such  dry  grass,  weeds,  rub- 
l)ish  and  other  combustible  substance  and  materials  aforesaid, 
and  that  such  fire,  through  the  medium  of  such  combustible 
materials,  was  then  and  there  carelessly  and  negligently 
allowed,  suffered  and  permitted  by  appellant  to  communicate 
to  appellee's  lands  aforesaid,  and  then  and  there  burn  such 
growing  grass,  a  large  lot  of  appellee's  fence,  which  was  then 
and  there  upon  his  lands  and  of  great  value,  and  then  and 
there  and  thereby,  without  fault  or  negligence  on  the  part  of 
appellee,  said  fire,  by  the  negligence  of  appellant  suffered  to 
oscape  from  its  premises  to  appellee's  lands,  did  then  and 
there  burn  and  totally  destroy  appellee's  barn,  and  his  lum- 
ber and  agricultural  implements  therein,  and  the  fence  and 
growing  grass  aforesaid,  to  appellee's  damage  in  the  sum  of 
il,000.     Wherefore,  etc. 

It  is  claimed  by  appellant's  counsel,  with  much  apparent 
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confidence,  that  this  paragraph  of  appellee's  complaint  was 
bad  on  the  demurrer  for  the  want  of  facts,  because  it  is  not 
stated  therein  with  sufficient  certainty  or  clearness,  that  ap- 
pellee was  free  from  fault  or  negligence,  before  the  fire  es- 
caped by  and  through  the  negligence  of  appellant  from  its 
road  and  right  of  Avay.  Counsel  say  :  "  It  will  be  seen  that 
the  only  allegation,  that  the  plaintiff  was  free  from  contrib- 
utory negligence,  was  with  respect  to  the  actual  burning  of 
his  property  after  the  fire  had  escaped  to  the  right  of  way, 
and  after  it  had  escaped  from  the  right  of  way  to  his  premises. 
This  is  not  sufficient."  Counsel  cite  in  support  of  their  po- 
sition the  case  of  Wabash,  etc.,  R.  W.  Co.  v.  Johnson,  96  Ind. 
40.  We  approve  the  doctrine  of  the  case  cited,  but  we  fail 
to  see  that  it  lends  any  support  to  the  contention  of  counsel, 
in  the  case  under  consideration.  In  the  case  cited  the  court 
said  :  "  In  the  complaint  before  us  the  allegation  is  that  the 
fire  was  suffered  to  escape  through  the  negligence  of  the  de- 
fendant and  without  the  fault  of  the  plaintiff,  but  it  is  not 
averred  that  the  loss  resulted  without  any  negligence  of  the 
plaintiff.  The  allegation  of  the  pleading  is  confined  to  the 
act  of  suffering  the  escape  of  the  fire,  and  by  no  rule  of  con- 
struction can  it  be  extended  to  embrace  the  loss  or  injury.'* 

But  in  the  case  before  us,  we  are  of  opinion  that,  by  fair 
construction,  the  paragraph  of  complaint  we  are  now  consid- 
ering has  stated,  with  sufficient  clearness  and  certainty  to 
withstand  a  demurrer,  that  the  escape  of  the  fire  from  the 
right  of  way  to  appellee's  premises,  and  the  burning  and  de- 
struction of  his  property,  both  occurred  through  the  negli- 
gence of  appellant,  and  both  without  any  fault  or  negligence 
on  the  part  of  the  appellee. 

In  section  376,  R.  S.  1881,  it  is  provided  that  "  In  the  con- 
struction of  a  pleading,  for  the  purpose  of  determining  its 
effect,  its  allegations  shall  be  liberally  construed,  with  a  view 
to  substantial  justice  between  the  parties."  Applying  this 
rule  of  construction  to  the  several  paragraphs  of  complaint^ 
in  the  case  under  consideration,  we  have  no  difficulty  in  reach- 
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ing  the  conclusion  that  appellant's  demurrer  to  each  of  such 
paragraphs  was  correctly  overruled.  Pittsburgh,  etc,  JR.  W. 
(Jo.  V.  Hixon,  antCy  p.  225. 

Appellant's  counsel  also  complain  in  argument  of  the 
court's  refusal  to  give  the  jury  two  certain  instructions,  at 
appellant's  request.  In  the  first  of  those  instructions,  the 
court  was  asked  to  charge  the  jury,  that,  if  they  found  that 
the  fire  originated  on  the  right  of  way,  negligence  on  the  part 
of  appellant  could  not  be  inferred  from  that  fact  alone,  but 
the  appellee  must  prove  that  the  fire  was  caused  by  some  de- 
fect or  imperfection  in  appellant's  machinery,  or  by  want  of 
<^re,  prudence  or  skill  on  the  part  of  its  employees  who  had 
charge  of  its  locomotive  or  train,  and  if  appellee  had  failed 
to  prove  this  by  a  preponderance  of  the  evidence,  they  must 
find  for  appellant.  There  was  no  error,  we  think,  in  the  re- 
fusal of  this  instruction.  It  proceeds  upon  a  wrong  theory. 
If  appellant  set  fire  to  the  dry  grass  and  other  combustible 
materials,  which  it  had  negligently  suffered  to  accumulate  on 
its  track  and  right  of  way,  and,  without  fault  on  appellee's 
part,  permitted  such  fire  to  escape  to  his  lands  and  burn  and 
destroy  his  property,  appellant  would  be  liable  to  appellee  for 
his  damages,  whether  such  fire  was  negligently  started  or 
otherwise.  The  second  instruction  requested  by  appellant 
proceeds  upon  the  same  theory,  and  is  open  to  the  same  ob- 
jections as  the  first  instruction,  and,  for  the  same  reasons, 
was  correctly  refused  by  the  court. 

For  the  same  reasons,  also,  we  think  there  was  no  avail- 
able error  in  the  court's  exclusion  of  the  evidence  offered  by 
appellant,  in  reference  to  the  kind  of  stack,  fire-box  and  ash- 
pan  in  use  on  its  locomotives.  The  facts  that  appellant  neg- 
ligently permitted  dry  grass  and  ©ther  combustible  materials 
to  accumulate  on  its  road  and  right  of  way,  and  that  fire  was 
communicated  thereto  from  its  locomotives  in  some  manner, 
were  shown  by  an  abundance  of  uncontradicted  evidence. 
The  appellee's  case,  however,  could  not  be,  and  was  not,  rested 
upon  these  facts,  for  the  appellant  had  the  right  to  set  fire  to 


542 


SUPREME  COURT  OF  1^'D1A^'A, 


The  Indiana,  Blooiulngton  and  Western  Railway  Co.mpauy  r.  Eberle. 


and  burn  the  dry  grass  and  other  combustible  materials  on 
its  right  of  way ;  but  it  was  bound  at  its  peril  to  keep  such 
fire  within  the  limits  of  its  right  of  way.  The  gist  of  ap- 
pellee's cause  of  action,  as  stated  in  each  paragraph  of  bis 
complaint,  was,  that  the  appellant,  without  any  fault  of  ap- 
pellee, had  negligently  permitted  such  fire  to  escape  from  it& 
right  of  way  and  to  burn  and  destroy  appellee's  property. 
This  cause  of  action  was  sustained  by  sufficient  evidence,  and 
no  error  is  manifest  in  the  record  before  us  which  requires 
the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  19, 1887 ;  petition  for  a  rehearing  overruled  June  28, 1887- 
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No.  12,382. 

The  Indiana,  Bloomington  and  Western  Railway 
Company  v.  Eberle. 

Highway. — Obstruction, — Railroad  Embankment, — Abutting  Owner, — Acces» 
to  Property, — Damages, — The  owner  of  an  abutting  lot,  whose  title  extends, 
to  the  middle  of  a  highway  forty  feet  wide,  can  not  maintain  an  action 
for  damages  for  an  unlawful  obstruction  on  the  opposite  side,  caused  by 
the  construction  thereon  of  an  embankment,  eleven  feet  in  width,  by  a 
railroad  company  for  a  road-bed,  the  only  effect  of  which  is  to  render 
access  to  his  property  more  difficult  and  inconvenient,  and  to  force  the 
travel  on  the  highway  nearer  to  his  lot,  as  the  injury  is  the  same  in 
kind  as  that  suffered  by  the  community  in  general,  differing  only  in. 
degree. 

Same. —  When  Abutting  Oumer  May  Sue  for  Obstruction. — Where  the  owner 
of  a  lot  is  entitled  to  exercise  a  right  which  he  possesses  in  common 
with  the  public,  and  the  exercise  of  which  is  necessary  to  the  enjoy- 
ment of  his  property  in  the  usual  manner,  it  must  appear,  to  warrant 
a  recovery,  that  the  obstruction  complained  of  presents  a  physical  dis- 
turbance of  such  right,  so  as  to  impair  its  use  in  the  manner  previously 
enjoyed,  and  causes  peculiar  damage  to  the  property  to  which  the  right 
is  appendant. 
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Same.  —  Measure  of  Damages, —  Permanent  Injury.  —  Action  in  Trespass. — 
Where  the  character  of  the  injury  is  permanent,  and  the  complaint  for 
damages  recognizes  the  right  of  the  defendant  to  continue  in  the  use  of 
the  property  wrongfully  appropriated  and  to  acquire  title  as  a  result  of 
the  suit,  damages  for  the  permanent  depreciation  of  the  property  may 
be  recovered;  but  where  the  action  is  in  trespass,  and  denies  the 
defendant's  right  to  continue  the  obstruction  or  to  acquire  title,  only 
such  damages  as  had  accrued  at  the  time  the  action  was  commenced 
are  recoverable. 

From  the  Marion  Superior  Court. 

a  W.  Fairbanks,  B.  Harrison,  W.  H.  H.  Miller  and  /.  B. 
Elam,  for  appellant. 

jR.  Hill  and  R.  N,  Lamb,  for  appellee. 

Mitchell,  J. — Eberle  sued  the  railway  company  for  an 
alleged  injury  suffered  by  him,  as  the  owner  of  a  lot,  upon 
which  he  had  his  homestead,  in  one  of  the  additions  to  the 
city  of  Indianapolis.  He  complains  that  the  company  has 
erected  an  embankment  in  front  of  his  lot,  and  that  it  occu- 
pies a  part  of  the  highway  with  its  track,  over  which  its  engines 
and  cars  are  operated,  and  that  such  occupation  renders  ac- 
cess to  his  property  difficult  and  inconvenient,  and  otherwise 
damages  and  depreciates  its  value.  He  prayed  for  damages, 
and  for  an  injunction. 

The  special  findings  of  the  court  present  a  case  like  this  : 
The  plaintiff  was  the  owner  of  a  lot  forty-six  feet  in  width, 
fronting  on  a  highway  forty  feet  wide.  This  highway  had 
been  by  due  authority  converted  yito  a  gravel  road,  and  was 
known  as  the  "  Pendleton  Pike."  The  plaintiff's  lot  abutted 
upon  the  southeast  side  of  the  highway,  and  was  occupied 
bv  him  as  a  residence  prior  to  the  grievances  complained  of. 
Before  the  occupation  of  the  highway  by  the  railroad,  the 
surface  water  falling  and  running  thereon  was  conducted 
along  the  northwest  side  thereof,  by  means  suitable  for  that 
purpose,  so  that  it  was  prevented  from  flowing  upon  the 
plaintiff ^s  lot.  In  the  spring  of  1882,  the  railway  company, 
without  making  or  tendering  any  compensation  to  the  plain- 
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tiff,  entered  upon  the  northwest  side  of  the  highway,  oppo- 
site the  plaintiff's  lot,  and  erected  an  embankment  of  earth, 
eleven  feet  wide  and  five  and  one-half  feet  in  height,  along 
the  entire  front  of  the  lot.  The  embankment  so  erected  was 
a  continuation  or  widening  of  an  existing  embankment  there- 
tofore made  by  the  Cleveland,  Columbus,  Cincinnati  &  In- 
dianapolis Railroad  Company,  whose  track  runs  parallel  with 
that  of  the  Indiana,  Bloomington  &  Western  Railroad  for 
the  distance  of  half  a  mile  or  more.  Upon  the  embankment 
so  widened  and  constructed  the  defendant  has  laid  its  track, 
over  which  it  has  ever  since  operated  its  engines  and  cars. 
By  means  of  the  defendant's  roadway  so  constructed,  the 
highway  is  permanently  obstructed  to  the  extent  of  eleven 
feet  in  width,  along  the  northwest  side  thereof,  thereby  reduc- 
ing it  to  the  width  of  twenty-nine  feet  along  the  front  of 
plaintiff's  lot,  thus  forcing  the  travel  over  the  highway  to- 
ward the  plaintiff's  premises,  and  rendering  ingress  and  egress 
to  and  from  the  same  more  difficult  and  inconvenient.  The 
construction  of  the  embankment  has  also  destroyed  the  means 
theretofore  provided  for  carrying  off  the  water  along  the  north- 
west side  of  the  highway,  thereby  causing  the  surface  water 
to  be  thrown  upon  the  plaintiff's  lot,  and  into  his  cellar.  The 
occupation  of  the  highway  in  the  manner  described,  and  the 
reduction  of  its  width  from  forty  to  twenty-nine  feet,  have, 
as  the  court  finds,  damaged  and  depreciated  the  value  of  the 
j)laintiff's  property  to  the  amount  of  five  hundred  dollars. 
He  has  sustained  additional  damages,  amounting  to  ten  dol- 
lars, on  account  of  the  flooding  of  his  cellar  and  premises. 

Upon  the  foregoing  facts  the  court's  conclusions  of  law 
were,  that  the  occupation  of  the  street  by  the  railroad  was 
wrongful  and  unlawful,  and  that  the  plaintiff  was  entitled 
to  recover  "  five  hundred  dollars  in  damages  for  the  perma- 
nent injury  to  the  real  estate,  by  reason  of  the  defendant's 
entering  upon  and  appropriating  eleven  feet  off  the  north- 
west side  of  the  highway,"  and  by  reason  of  the  construction 
of  the  embankment  and  railroad  track,  and  running  engines 
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and  cars  thereon,  and  the  consequent  narrowing  of  the  street 
to  twenty-nine  feet.  As  a  further  conclusion,  the  court  stated 
that  the  plaintiff  was  entitled  to  recover  the  additional  sura 
•of  ten  dollars,  for  damages  sustained  up  to  the  commence- 
ment of  the  suit,  on  account  of  the  flooding  of  his  premises 
with  surface  water. 

The  questions  for  decision,  although  presented  by  interme- 
-diate  rulings,  may  be  conveniently  considered  and  disposed 
of  upon  the  exceptions  to  the  conclusions  of  law.  Having 
found  that  the  plaintiff's  lot  abuts  upon  the  southeast,  and 
ihat  the  unlawful  obstruction  complained  of  is  the  occupa- 
tion of  eleven  feet  in  width  along  the  northwest  side  of  the 
bighway,  since  the  line  of  the  plaintiff's  lot  did  not  in  any 
*event  presumably  extend  beyond  the  center  of  the  highway, 
it  necessarily  follows  that  the  amount  allowed  by  the  court 
for  damages  sustained  on  account  of  the  permanent  injury 
i»  the  plaintiff's  real  estate,  must  have  been  for  some  other 
injury  than  the  taking  and  appropriating  of,  or  imposing  any 
additional  burden  upon,  the  plaintiff's  land. 

The  damages  awarded  must  have  been  predicated  upon 
"the  special  injury  resulting  from  the  fact  that  ingress  and 
egress  to  and  from  his  premises  were  rendered  more  difficult 
and  inconvenient,  and  that  travel  was  diverted  along  that 
fiide  of  the  highway,  adjacent  to  plaintiff's  lot.  Two  ques- 
tions are  thus  presented  for  consideration:  1.  Can  the 
abutting  lot-owner,  whose  title  extends  at  most  to  the  mid- 
dle of  a  highway  forty  feet  in  width,  maintain  an  action  for 
damages  for  an  unlawful  obstruction,  eleven  feet  in  width, 
on  the  opposite  side,  the  only  effect  of  which  is  to  render 
access  to  his  property  more  difficult  and  inconvenient,  and 
to  force  the  travel  nearer  to  his  lot?  2.  If  the  action  may 
be  maintained,  is  the  measure  of  damages  the  injury  sus- 
tained up  to  the  commencement  of  the  suit,  or  may  it  include 
vthe  permanent  depreciation  in  the  value  of  the  property  ? 

Whatever  may  be  the  rule  of  decision  elsewhere,  nothing 
Vol.  110.— 35 
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is  better  settled  in  this  State,  than  that  the  owners  of  lots 
abutting  on  a  street  may  have  a  peculiar  and  distinct  interest 
in  the  easement  in  the  street  in  front  of  their  lots.  This  in- 
terest includes  the  right  to  have  the  street  kept  open  and  free 
from  any  obstruction  which  prevents  or  materially  interferes 
with  the  ordinary  means  of  ingress  to  and  egress  from  the  lots* 
It  is  distinguished  from  the  interest  of  the  general  public,  in 
that  it  becomes  a  right  appendant,  and  legally  adhering  to  the 
contiguous  grounds  and  the  improvements  thereon  as  the 
owner  may  have  adapted  them  to  the  street.  To  the  extent 
that  the  street  is  a  necessary  and  convenient  means  of  access 
to  the  lot,  it  is  as  much  a  valuable  property  right  as  the  lot 
itself.  It  can  not,  therefore,  be  perverted  from  the  uses  to 
which  it  was  originally  dedicated,  nor  devoted  to  uses  incon> 
sistent  with  street  purposes,  without  the  abutting  lot-owner's 
consent,  until  due  compensation  be  first  made  according  to 
law  for  any  injury  and  damage  which  may  directly  result 
from  such  interference;  nor  can  the  street  be  invaded  so  as 
to  inflict  special  and  peculiar  damage  or  injury  upon  the  ad- 
jacent lot-owner's  property,  without  rendering  the  wrong- 
doer liable  for  such  damage.  To7V7i  of  Rensselaer  v.  Leo- 
pold, 106  Ind.  29,  31,  and  cases  cited  ;  Story  v.  Elevated  R.  I\, 
Co,,  90  N.  Y.  122  ;  Mahady  v.  Bushwick  Railroad  Co.,  91  X. 
Y.  148 ;  JJline  v.  New  York  Central,  etc.,  R.  R.  Co.,  101  N. 
Y.  98;  Lohr  v.  Metropolitan  E.  R.  Co.,  10  N.  E.  Rep.  528;. 
State  V.  Laverack,  ?4  N.  J.  201 ;  Pittsburgh,  etc.,  R.  R.  Co. 
v.  Reich,  101  111.  157;  'Brainard  v.  Missisquoi  R.  R.  Co.,  4& 
Vt.  107. 

Those  having  the  control  of  streets  and  highways  may  au- 
thorize the  laying  thereon  of  railroad  tracks.  In  this  man- 
ner the  public  servitude  may  be  abridged,  or  measurably  dis- 
charged. But  the  private  rights  of  those  who  have  adapted 
their  buildings  and  improvements  to  an  existing  highway, 
and  who  are  deprived  of  access  to,  or  are  injuriously  incon- 
venienced in  a  substantial  degree  in  their  means  of  egress 
from  their  lots,  by  the  construction  of  a  railroad,  are  in  no 
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wise  affected  by  the  permission  obtained  from  the  public  ' 
authorities.  As  to  such  persons,  so  long  as  their  private  and  | 
individual  interests  in  the  street  have  not  been  lawfully  ac-  ! 
quired,  the  railroad  company  remains  liable  for  all  special  and  j 
particular  damages  resulting  directly  to  their  property  from  ! 
the  obstruction  of  any  part  of  the  street.  In  so  far  as  the  . 
railroad  obstructs,  or  presents  a  substantial  and  injurious  in- 
terference with,  the  ordinary  means  of  access  to  the  lot,  it  is  I 
as  to  the  owner  an  unlawful  obstruction.  It  is  a  nuisance  in  '. 
the  street,  and  the  railroad  company  becomes  a  trespasser  on  ; 
the  lot-owner's  property,  whether  its  structure  be  laid  upon  [ 
his  soil  or  not. 

In  the  absence  of  an  actual  taking  of  property,  or  that 
which  is  regarded  as  property,  such  consequential  or  inci- 
dental damages,  as  result  to  the  abutting  lot-owner  from  the 
construction  and  operation  of  a  railroad  upon  the  land  of  an- 
other, afford  no  right  of  recovery.  Transportation  Co.  v. 
Chicago,  99  U.  S.  635 ;  Hatch  v.  Vermont,  etc.,  R.  R.  Co.,  20 
Vt.  49. 

In  case  the  structure  imposes  no  additional  burden  upon 
his  soil,  the  right  of  the  lot-owner  to  maintain  a  commoa 
law  action  for  an  injury  depends  upon  whether  or  not  the 
occupation  of  the  street  results  in  damage  peculiar  to  his 
property,  and  different  in  kind  from  that  which  is  suffered 
by  the  community  in  general.  Terre  Hautey  etc.,  R.  R.  Q>. 
V.  Bissell,  108  Ind.  113;  Dwenger  v.  Chicago^  etc„R.  W.  Co.y 
98  Ind.  153;  Sohn  v.  Cnmbem,  106  Ind.  302;  Cummins  v» 
aty  of  Seymour,  79  Ind.  491  (41  Am.  R.  618);  Ross  v. 
Thompson,  78  Ind.  90;  Hanlin  v.  Chicago,  etc.,  R.  W.  Co.,. 
61  Wis.  515 ;  Hobart  v.  Milwaukee,  etc.,  R.  R.  Co.,  27  Wis. 
194  (9  Am.  R.  461). 

The  community  in  general  does  not,  of  course,  mean  those 
persons  who  use  the  street  or  highway,  and  yet  reside  at  such 
a  distance  from  the  railroad  as  to  suffer  none  of  the  annoy- 
ances or  inconveniences  incident  to  its  construction  and  oper- 
ation.    The  interest  in  the  street  which  is  peculiar  and  per« 
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sonal  to  the  abutting  lot-owner,  and  which  is  distinct  and 
different  from  that  of  the  general  public,  is  the  right  to  have 
free  access  over  it  to  his  lot  and  buildings,  substantially  in 
the  manner  he  would  have  enjoyed  the  right  in  case  there 
had  been  no  interference  with  the  street.  The  right  of  ac- 
cess by  way  of  the  street  is  an  incident  to  the  ownei*ship  of 
the  lot,  which  can  not  be  taken  away  or  materially  impaired 
without  liability  to  the  owner  to  the  extent  of  the  damage 
actually  incurred.  In  this  respect,  and  in  this  only,  is  the 
interest  of  the  abutting  property-owner  different  in  the  street 
in  front  of,  and  beyond  the  line  of,  his  lot,  from  that  of  the 
l)ublic. 

The  location  and  operation  of  a  railroad  upon  a  public 
highway  may  occasion  incidental  embarrassment  and  incon- 
venience to  an  abutting  lot-owner,  but  until  it  cuts  off  or 
materially  interrupts  his  means  of  access  to  his  property,  or 
imposes  some  additional  burden  on  the  soil,  his  injury  and 
damage,  while  different  in  degree,  are  the  same  in  kind  as  are 
those  of  the  community  at  large. 

For  such  merely  incidental  damages  as  result  from  the 
careful  construction  and  prudent  operation  of  a  railroad  on 
the  land  of  another,  even  though  it  be  in  a  public  street,  Ihe 
adjacent  proprietor  can  not  recover.  These  are  injuries  com- 
mon to  all  those  whose  lands  are  in  such  close  proximity  to 
a  railroad  which  happens  to  be  located  on  the  land  of  an- 
other, as  to  suffer  incidental  injury  therefrom.  For  such 
injuries  or  inconveniences,  in  the  absence  of  a  statute  giving 
him  redress  therefor,  the  property-owner  is  not  entitled  to 
maintain  an  action.  Grand  Rapids,  etc.,  JR.  R,  Co.  v.  Ueisel, 
38  Mich.  62  (31  Am.  R.  306);  Central  Branch,  etc.,  R.  R. 
Co.  V.  Andrews,  30  Kan.  590;  City  of  Oiicago  v.  Union 
Building  Ass'n,  102  111.  379  (40  Am.  R.  598);  Rigney  y. 
aty  of  Oiicago,  102  111.  64. 

The  practical  question  still  remains,  Does  the  fact  that  the 
appellant  constructed  an  embankment,  eleven  feet  in  width, 
on  the  opposite  side  of  the  street,  thereby  reducing  it  in 
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width,  and  forcing  travel  to  the  side  next  the  plaintiff's  lot, 
which  he  occupied  as  a  residence,  and  rendering  access  thereto 
"more  difficult  and  inconvenient,"  affect  the  plaintiff  in  a 
manner  so  substantially  different  from  the  common  public 
as  to  entitle  him  to*maintain  an  action  for  damages? 

No  general  rule  can  be  stated  which  will  define  the  extent 
of  the  interference  or  deprivation  in  each  case,  in  order  that 
an  action  may  be  maintained.  The  j^urposes  for  which  prop- 
erty is  used,  and  its  adaptation  to  the  street,  in  respect  to  the 
improvements  made  thereon,  and  the  width  of  the  area  nec- 
essary for  access,  are  so  various  in  different  cases,  that  the 
diminution  of  the  width  of  the  highway  might  be  a  serious 
injury  in  one  case,  while  in  another  it  might  amount  to  no 
greater  inconvenience  than  would  be  suffered  by  the  public  in 
general.  This  much  may,  however,  be  said  generally :  Where 
the  owner  of  a  lot  is  entitled  to  exercise  a  right,  which  he  pos- 
sesses in  common  with  the  public,  and  the  exercise  of  which 
is  necessary  to  the  enjoyment  of  his  property  in  the  usual 
manner,  in  order  to  warrant  a  recovery  for  an  invasion  of 
such  right,  it  must  appear  that  the  obstruction  complained 
of  presents  a  physical  disturbance  of  the  right  so  possessed, 
so  as  to  j)revent  or  impair  its  use  in  the  manner  in  which  it 
was  theretofore  actually  used  and  enjoyed,  and  the  disturb- 
ance of  the  right  must  have  resulted  in  peculiar  damage  to 
and  depreciation  in  the  value  of  the  property  to  which  the 
right  is  appendant.  Metropolitan  Board,  etc,  v.  McCarthy, 
10  Eng.  Rep.  1;  Fritz  v.  Ilobson,  19  Am.  Law  Reg.  615, 
and  note. 

There  arc  no  facts  found  in  the  case  before  us,  from  which 
it  can  be  said  that  the  embankment  on  the  opposite  side  of 
the  street,  in  front  of  the  plaintiff's  lot,  presents  any  ob- 
struction to  the  means  of  ingress  and  egress  to  and  from  the 
buildings  and  improvements  thereon.  It  does  not  appear 
that  he  had  ever  in  any  manner  used  any  part  of  the  eleven 
feet  on  which  the  appellant's  track  is  constructed  as  a  means 
of  gaining  access  to  his  property,  nor  are  there  any  facts 
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found  from  which  the  necessity  or  propriety  of  using  that 
side  of  the  street,  in  order  to  approach  his  lot,  is  apparent. 
All  that  is  found  is  that  the  obstruction  forces  the  travel 
over  the  highway  nearer  his  lot,  and  makes  access  thereto 
more  difficult  and  inconvenient.  That/  however,  does  not 
show  that  the  erection  of  the  embankment  presents  any  sub- 
stantial interference  with  his  right  of  access  over  the  high- 
way as  it  was  previously  enjoyed  and  used,  nor  does  it  show 
any  inconvenience  of  a  kind  different  from  that  to  which  the 
community  at  large  is  subjected.  The  highway  may  be  more 
difficult  and  inconvenient  of  passage  at  that  point  by  all  who 
use  it,  precisely  as  it  is  inconvenient  as  a  means  of  access  to 
the  plaintiff's  lot.  That  the  plaintiff,  on  account  of  the  prox- 
imity of  his  residence,  and  because  he  uses  the  highway  more 
frequently,  may  suffer  inconvenience  greater  in  degree  than 
others,  may  be  conceded.  From  anything  that  appears,  the 
inconvenience  suffered  by  him  is  not  different  in  kind  from 
that  suffered  by  others.  Mere  inconvenience  or  disadvantage, 
so  long  as  the  obstruction  complained  of  does  not  in  some 
substantial  degree  impair  or  deprive  the  plaintiff  of  the  usual 
and  ordinary  means  of  access  to  his  property,  can  not  give  a 
right  of  action.  Cummins  y,  CHty  of  Seymour ^  supra;  Powell 
V.  Bungery  91  Ind.  64;  Lansing  v.  Smithy  8  Cow.  146. 

Until  it  is  found  that  the  part  of  the  highway  obstructed 
was  in  some  way  necessary  in  order  to  afford  access  to,  or  an 
outlet  from,  the  plaintiff's  property,  as  he  had  been  accus- 
tomed, and  had  the  right  to  enjoy  it,  the  injury  to  the  plain- 
tiff is  of  the  same  kind  as  that  suffered  by  the  community  in 
general.      Venard  v.  Cross,  8  Kan.  248. 

Upon  the  facts  found,  the  case  before  us  is  in  strict  analogy 
to  that  of  Harvard  College  v.  Stearns,  15  Gray,  1,  and  cases 
of  that  class.  The  case  cited  rested  upon  a  claim  for  injury 
to  land,  occasioned  by  an  obstruction  placed  in  a  navigable 
river,  or  public  way,  whereby  the  plaintiff's  land  was  ren- 
dered more  difficult  of  access,  and  less  valuable.     It  was  held 
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that  no  recovery  could  be  had.  Blackwell  v.  Old  Colony  R. 
JR.  Co.,  122  Mass.  1. 

In  so  far  as  the  obstruotioa  disrupted  and  destroyed  the 
means  theretofore  provided  for  carrying  off  the  surface  water, 
and  for  preventing  it  from  flowing  upon  the  plaintiff's  land, 
the  damage  was  of  that  character  for  which  a  recovery  may 
be  sustained. 

Upon  the  whole  case,  our  conclusion  is  that  justice  requires 
that  a  new  trial  should  be  ordered,  to  the  end  that  the  facts 
may  be  inquired  of,  with  a  view  to  the  principles  herein  set 
forth. 

In  respect  to  the  second  inquiry :  Whether  the  plaintiff  may 
recover  for  the  permanent  depreciation  in  the  value  of  his  prop- 
erty, depends  upon  the  permanent  character  of  the  injury, 
and  the  frame  of  the  action.  Where  the  character  of  the  in- 
jury is  permanent,  and  the  complaint  for  damages  recognizes 
the  right  of  the  defendant  to  continue  in  the  use  of  the  prop- 
erty wrongfully  appropriated,  and  to  acquire  as  a  result  of 
the  suit,  the  plaintiff's  title  to  the  right  appropriated,  we  can 
see  no  reason  why  the  damages  may  not  be  assessed  on  the 
basis  of  the  permanent  depreciation  in  value  of  the  property 
injured,  as  in  Henderson  v.  Neio  Yorky  etc.,  R.  R,  Co,,  78  X. 
Y.  423 ;  Lohr  v.  Metropolitan  Ele.  R.  R.  Co.,  10  N.  E.  Rep. 
528;  Wichita,  etc.,  R.  R.  Co.  v.  Fccliheimer,  12  Pac.  Rep.  362  ; 
Wood  Nuisances,  section  856 ;  City  of  North  Vernon  v.  Voegler, 
103  Ind.  314. 

Where  the  action  is  in  trespass,  to  recover  for  a  past  in- 
jury, treating  the  obstruction  as  unlawful,  without  any  recog- 
nition of  the  right  of  the  defendant  to  continue  the  obstruc- 
tion, and  acquire  the  right  appropriated  from  the  recovery 
and  payment  of  a  judgment,  then  the  principles  controlling 
the  case  of  TJline  v.  Ne^o  York^  etc.,  R.  R.  Co,,  supra,  and  the 
<»ases  there  cited,  should  govern.  In  that  event,  only  such 
damages  as  accrued  up  to  the  time  of  the  commencement  of 
the  action  are  recoverable.  An  examination  of  the  complaint 
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in  this  case  does  not  make  it  entirely  clear  which  remedy  the 
plaintiff  intended  to  pursue. 

For  the  reasons  heretofore  given  the  judgment  is  reversed, 
with  costs,  and  a  new  trial  ordered. 

Filed  April  19, 1887 ;  petition  for  a  rehearing  overruled  Jane  21, 1887. 


No.  12,801. 

Kelley  v.  Fisk  et  al. 


MoRTOAQE. — PriorUy  of  Lien, — Husband  and  Wife,— -Estoppel,— When  a 
wife  holds  a  mortgage  on  her  husband's  land  by  assignment  from  the 
mortgagee,  and  the  husband,  to  obtain  a  loan  from  another,  states  to  the 
latter,  in  the  presence  of  the  wife,  that  her  mortgage  has  been  fully  paid, 
which  statement  she  does  not  contradict,  although  knowing  it  to  be 
untrue,  and  in  reliance  upon  such  statement,  the  loan  is  made  and  a 
mortgage  executed  by  the  husband  and  wife  upon  the  same  land  to 
secure  it,  the  wife  is  estopped  to  assert  the  priority  of  her  mortgage  as 
against  the  later  one,  and  it  will  be  postponed  to  the  lien  of  the  latter. 

From  the  DeKalb  Circuit  Court, 

F.  K.  Blake  and  W.  L.  Fenjield,  for  appellant. 

C.  A,  0.  3IcOlellan,  for  appellees. 

Elliott,  C.  J. — The  appellant's  counsel  expressly  limit 
their  argument  to  the  questions  presented  by  the  exceptions 
to  the  conclusions  of  law  stated  by  the  trial  court,  and  those 
presented  by  the  ruling  refusing  to  modify  the  judgment,  and 
we  are  not,  therefore,  required  to  examine  any  other  ques- 
tions. 

The  facts  stated  in  the  special  finding  are,  in  substance^ 
these:  The  appellant  and  Isaac  M.  Kelley  are  husband  and 
wife,  and  were  such  on  the  22d  day  of  March,  1873.  On  that 
day  Isaac  M.  Kelley  was  the  owner  of  sixty  acres  of  land,, 
and  on  that  day  he  and  his  wife  executed  to  James  D.  Kelley 
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a  mortgage  conveying  the  land  to  secure  two  promissory  notea 
executed  by  him.  On  the  7th  day  of  April,  1882,  one  of 
the  notes  was  assigned  to  the  appellant,  and  on  the  16th  day 
of  April,  1883,  the  other  note  was  assigned  to  her.  The 
mortgage  was  also  assigned  and  the  assignment  duly  recorded. 
The  notes  and  mortgage  were  purchased  and  paid  for  with 
the  money  of  the  appellant  derived  from  her  separate  estate. 
*  These  notes  and  the  mortgage  are  due  and  unpaid.  On  the 
29th  day  of  November,  1881,  Isaac  M.  Kelley  executed  2l 
promissory  note  to  James  A.  Sprankle,  and  to  secure  it  he 
and  his  wMe  executed  a  mortgage  on  the  land  described  in 
the  mortgage  executed  to.  James  D.  Kelley.  Isaac  M.  Kelley 
was  indebted  to  John  R.  Walker  in  the  sum  of  one  hundred 
dollars  for  money  lent  him,  and  on  the  26th  day  of  June, 
1882,  he  applied  to  Walker  for  an  additional  loan  of  one 
hundred  and  sixty-six  dollars,  and  for  a  renewal  of  the  ex- 
isting loan.  Walker  ascertained  that  the  mortgage  executed 
to  James  D.  Kelley  in  1873  was  unsatisfied  of  record,  and 
upon  making  this  discovery  refused  to  renew  the  existing 
loan  or  make  an  additional  one.  Thereupon  Isaac  M.  Kel- 
ley, in  the  presence  and  hearing  of  Mabel  E.  Kelley,  said  to 
Walker  that  the  mortgage  to  James  D.  Kelley  had  been  fully 
paid  and  satisfied,  and  that  the  mortgagee  had  neglected  to 
cancel  it  of  record ;  the  appellant  did  not  contradict  her  bus- 
band's  statement,  although  she  knew  that  it  was  not  true. 
Walker,  believing  the  statement  to  be  true  and  in  reliance 
on  it,  lent  Isaac  M.  Kelley  one  hundred  and  sixty-six  dol- 
lars, and  renewed  the  existing  loan,  receiving  a  note  from 
Kelley  and  a  mortgage  executed  by  Kell^y  and  his  wife.  The 
appellee  Isaac  M.  Kelley  is  not  a  resident  of  the  State  of  In* 
diana,  and  is  wholly  insolvent. 

On  the  20th  day  of  October,  1882,  Isaac  M.  Kelley  ap- 
plied to  Royal  J.  Fisk  for  a  loan  of  three  hundred  dollars^ 
and  represented  to  Fisk  that  the  mortgage  to  James  D.  Kel- 
ley had  been  paid.  This  representation  was  also  made  in  the 
appellant's  presence  and  hearing,  and  was  not  contradicted. 
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Fisk  relied  ou  the  representation,  made  the  loan,  and  accepted 
as  security  a  mortgage  from  the  appellant  and  her  husband. 

The  court  did  right  in  postponing  the  appellant^s  lien  to 
those  of  the  appellees  Walker  and  Fisk.  She  estopped  her- 
self to  assert  as  against  them  tlie  priority  of  her  mortgage. 
It  was  not  necessary  for  the  appellees  to  prove  that  the  a2>- 
pellant  had  preconceived  a  design  to  defraud  them ;  it  was 
enough  for  them  to  show  that  she  had  knowingly  led  them 
to  believe  that  her  mortgage  was  satisfied,  for,  having  induced 
this  belief,  she  can  not  be  permitted  to  cause  them  loss  by 
averring  that  the  statements  on  which  that  belief  ifested  were 
untrue.  Nor  was  it  necessary  for  them  to  show  that  she  her- 
self spoke  the  words  which  induced  the  appellees  to  invest 
their  money,  for  there  was  *'a  standing  by"  that  effectually 
worked  an  estoppel.  Anderson  v.  Hubble,  93  Ind.  570 
(47  Am.  R.  394);  Pitcher  v.  Dove,  99  Ind.  175;  Ward  v. 
Berkshire  L.  Ins.  Co.,  108  Ind.  301  (304) ;  Quick  v.  MiUi- 
gan,  108  Ind.  419,  and  authorities  cited  p.  420. 

The  wrong  which  constitutes  the  legal  fraud  that  forms  the 
basis  of  an  estoppel  in  such  a  case  as  this,  is  the  repudiation 
of  what  has  been  affirmed  in  words  or  conduct  to  be  true, 
and  it  is  not  necessary  that  there  should  be  prior  positive 
fraud  to  create  an  equitable  estoppel.  The  principle  which 
applies  here  has  been  recognized  and  enforced  in  very  many 
other  cases  than  those  cited.  State  v.  Holloway,  8  Blackf. 
45;  Ellis  v.  Diddy,  1  Ind.  561  ;  Gatling  v.  Rodman,  6  Ind. 
289;  Catherwood  V.  WafsoHj  65  Ind.  576;  Richardson  v. 
Chickering,  41  N.  H.  380 ;  Gregg  v.  Wells,  10  Ad.  &  E.  90. 

The  statement  of  this  principle  ^  disposes  of  all  the  ques- 
tions in  the  case,  and  fully  sustains  the  judgment  of  the  trial 
<3ourt. 

Judgment  affirmed. 

Filed  April  21, 1887;  petition  for  a  rehearing  oyerruled  June  21, 1887. 


NOVEMBER  TERM,  1886.  555 

The  Indianapolis  and  St.  Louis  Kailroad  Clompanj  v.  Calvert. 
No.  11,911. 

The  Indianapolis  and  St.  Louis  R^ilboad  Company 
V.  Calvert. 

Injunction.— 12ai7road — Street.^Right  of  Way, — Bdease. — Abutting  Otmer, 
— Side  ISaeL — The  owner  of  a  corner  lot,  for  a  valuable  consideration, 
released  to  a  railroad  companj  the  part  of  the  streets  adjoining  his 
property,  to  the  center  line,  for  a  right  of  way,  "  to  be  occupied  by  one 
track,  as  now  located."  In  constructing  a  switch  the  company  proposed 
to  lay  one  rail  thereof  for  a  distance  of  nineteen  feet  in  front  of  the  lot 
and  near  the  intersection  of  the  streets,  on  the  projecting  ends  of  the 
tics  on  which  the  main  track  was  laid,  and  fourteen  inches  from  the 
main  rail.     Suit  for  an  injunction. 

Heldj  that  in  the  absence  of  a  showing  that  such  occupation  of  the  ties 
of  the  main  track  will  impose  any  additional  burden  upon  the  plain- 
tiff's soil,  or  will  present  any  additional  impairment  or  interference 
with  his  use  of  the  street,  the  injunction  will  not  lie. 

From  the  Vigo  Superior  Court. 
J.  T,  Dye,  for  appellant. 
J.  T.  ScoUy  for  appellee. 

Mitchell,  J. — This  was  9.  proceeding  by  Calvert  to  en- 
join the  railroad  company  from  laying  a  switch  diverging 
from  its  main  track,  in  Tippecanoe  street,  in  the  city  of 
Terre  Haute.  The  appeal  is  from  a  final  order  granting  the 
injunction  as  prayed. 

The  facts,  as  they  appear  in  the  evidence,  are,  that  Calvert 
is  the  owner  of  the  north  half  of  lot  No.  28,  in  Rosens  sub- 
division to  Terre  Haute.  The  lot  fronts  north  on  Tippe- 
canoe street  and  west  on-  Eighth  street.  The  main  track  of 
the  defendant's  railroacj  is  located  on  Tippecanoe  street, 
running  east  and  west— about  the  center  line  of  the  street. 
In  1876,  after  the  railroad  was  constructed,  Calvert  and  wife 
executed  a  release  to  the  company  substantially  as  follows : 

^'In  consideration  of  the  sum  of  two  hundred  and  fifty 
-dollars,  to  us  paid  by  the  Indianapolis  &  St.  Louis  Railroad 
Company,  we  do  hereby  release  unto  said  railroad  company, 
for  right  of  way  for  the  use  of  said  company,  all  that  part 
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of  Tippecanoe  and  Eighth,  streets,  adjoining  lot  No.  28, 
lying  on  the  south  side  of  the  center  line  of  Tippecanoe 
street,  *  *  *  hereby  releasing  and  relinquishing  to  said 
company  all  damages,  or  right  of  damages,  by  us  or  either 
of  us,  sustained  on  account  of  the  location,  construction  or 
operation  of  said  railroad.  It  is  the  intention  of  the  parties 
hereto  to  release  a  right  of  way,  to  be  occupied  by  one  track, 
as  now  located."  This  instrument  was  signed  and  acknowl- 
edged. 

The  evidence  tended  to  show  that  the  railroad  company 
was  proceeding  to  construct  a  switch  from  the  south  side  of 
the  main  track  to  a  warehouse  located  on  the  south  side,  and 
some  distance  west  of  the  plaintiff's  lot. 

It  was  conceded  at  the  hearing  that  the  wooden  ties  which 
supported  the  defendant's  main  track,  in  front  of  plaintiff's 
lot,  were  eight  and  one-half  feet  in  length,  and  that  the 
ends  of  the  ties  projected  one  foot  ten  and  a  half  inches  be- 
yond the  rails.  In  constructing  the  switch  complained  of,, 
it  was  proposed  to  lay  the  south  rail  thereof,  for  a  distance 
of  nineteen  feet,  in  front  of  the  plaintiff's  lot,  at  and  near 
the  intersection  of  Eighth  street  by  Tippecanoe  street,  on 
the  projecting  ends  of  the  ties  on  which  the  rails  of  the 
main  track  had  been  laid,  fourteen  inches  south  of  the  south 
rail  of  the  main  track.  This  was  the  whole  injury  com- 
plained of.  It  was  not  shown  that  the  occupation  of  four- 
teen inches  of  the  projecting  ties  will  impose  any  additional 
burden  upon  the  plaintiff's  soil,  nor  that  it  will  present  any 
additional  impairment  or  interference  with  his  use  of  the 
street. 

The  question  is,  whether  under  such  circumstances  the 
plaintiff,  having  for  a  valuable  consideration  given  the  re- 
lease above  set  out,  may  now  enjoin  the  company  from 
occupying  the  south  end  of  its  ties  in  the  manner  above  de- 
scribed. 

In  its  general  scope  the  release  is  of  all  that  part  of  Tip- 
pecanoe and  Eighth  streets  south  of  the  center  line  of  the 
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street  first  named.  The  final  stipulation  shows  that  it  was 
the  intent  to  confine  the  release  to  a  right  of  way  in  the 
street,  to  be  occupied  by  one  track,  as  then  located.  This, 
of  course,  must  have  a  reasonable  construction.  The  track 
necessarily  embraced  the  road-bed  as  prepared  and  used,  with 
the  ties  and  rails  laid  thereon.  Until  it  appears  that  the  lay- 
ing of  the  proposed  switch  will  in  some  way  impose  a  burden 
on  the  plaintiff^s  soil  which  was  not  occupied  by  the  track 
as  it  was  located  and  used  at  the  time  the  release  was  made, 
or  that  in  sonie  way  obstructs  or  impairs  the  plaintifi^'s  use 
of  the  street  in  a  manner  different  from  the  obstruction  oc- 
casioned by  the  main  track,  no  right  to  an  injunction  is 
shown. 

It  would  be  an  unreasonably  narrow  construction  of  the 
grant  above  set  out  to  hold  that  the  occupation  of  one  end 
of  the  ties  upon  which  the  main  track  rests,  for  purposes 
reasonably  incident  to  the  main  track,  would  impose  such  an 
additional  burden  upon  the  plaintiff's  land  in  the  street  as 
to  invoke  the  jurisdiction  of  the  court  to  grant  the  extra- 
ordinary remedy  of  an  injunction.  Nothing  appears  in  the 
record  to  indicate  that  the  proposed  occupation  of  the  ties 
would  in  any  manner  interfere  with  the  plaintiff^s  easement 
in  the  street.  This  is  nowhere  claimed.  Since  it  appears 
that  neither  the  road-bed,  ties,  nor  main  track  are  to  be  in 
any  manner  extended  by  thfe  proposed  switch,  the  record 
presents  no  case  for  injunctive  relief. 

Judgment  reversed,  with  costs. 

Filed  April  23, 1887. 
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1»    «  No.  12,446. 

IMP   884  ' 

152  fsil  The  Columbus,  Hope  and  Greensburg  Railway  Com- 

pany V.  Braden. 

Pleading.— 5StriHn^  Oui. — Where  the  matters  set  up  in  affirmative  an- 
swers are  admissible  in  evidence  under  tlie  general  denial,  which  is 
pleaded,  such  affirmative  answers  may  be  struck  out  without  error. 

Evidence. — Express  Trust. — Can  Sot  be  Establisfied  by  I\irol, — An  express 
trust  can  not  be  established  by  parol  evidence. 

Railroad. —  Right  of  Way, — Conveyance. —  Eojsemenl. —  AKsignmeni. —  Par- 
chaser  Under  Foi^edosure  of  Mortgage. — Where  a  right  of  way  is  conveyed, 
to  a  railroad  company,  the  easement  may  be  assigned  or  conveyed,  and 
if  there  is  no  abandonment  of  the  use,  it  will  pass  to  the  purchaser  un- 
der a  foreclosure  of  a  mortgage  executed  by  the  company,  embracing  all 
of  its  rights  and  property. 

From  the  Decatur  Circuit  Court. 

J.  K.  Ewing  and  C.  Ewing,  for  appellant. 

/.  D.  Miller  and  F.  E,  Gavin,  for  appellee. 

Elliott,  C.  J. — The  appellee's  complaint  is  for  the  recov- 
ery of  real  estate.  The  appellant  answered  the  general  de- 
nial and  also  pleaded  several  affirmative  answers,  but  these 
were  struck  out  on  the  motion  of  the  appellee. 

There  was  no  error  in  striking  out  the  affirmative  answers, 
for  they  were  all  embraced  by  the  general  denial.  No  right 
was  taken  from  the  appellant  by  striking  out  these  answers, 
as  all  the  evidence  that  was  competent  under  the  affirmative 
answers  was  admissible  under  the  paragraph  in  denial. 

The  appellee  executed  a  deed  conveying  to  the  Cincinnati 
and  Terre  Haute  Railway  Company  a  right  of  way,  in  con- 
sideration, as  the  deed  recites,  *^  of  the  location  and  construc- 
tion of  the  Cincinnati  and  Terre  Haute  Railway.''  This 
company  did  not  construct  the  road,  but  a  mortgage  executed 
by  it  was  foreclosed,  and  all  its  rights  and  property  sold  upon 
the  decree.  Under  this  sale  the  appellant  claims  title,  and 
the  road  has  been  constructed  by  it. 

It  appears  that  the  title  through  which  appellant  claims 
was,  on  the  face  of  the  deed,  in  M.  E.  Ingalls,  and  the  ap- 
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pellant  offered  to  prove  that  he  held  it  in  trust  for  its  benefit. 
There  was  no  error  in  excluding  this  evidence,  for  the  offer 
was  not  to  prove  facts  from  which  the  law  would  imply  a 
trust,  but  to  prove  by  oral  statements  the  existence  of  an  ex- 
press trust,  and  this,  it  is  well  settled,  can  not  be  done. 
Express  trust^s  can  not  be  established  by  parol. 

There  was  no  available  error  in  refusing  to  permit  the  ap- 
pellant to  ask  the  appellee  when  on  the  witness  stand,  if  he 
had  not  '^ deeded  the  land"  to  the  Cincinnati  and  Terre 
Haute  Railway  Company,  for  the  deed  was  in  evidence,  and 
all  was  proved  by  it  that  it  was  possible  for  the  appellant  to 
legally  prove.  If  there  was  any  error  at  all,  it  was  a  harm- 
less one,  and  we  need  not  decide  whether  the  question  was, 
or  was  not,  a  proper  one. 

It  is  assumed  by  appellee's  counsel  that  this  case  is  gov- 
erned by  the  decision  in  Ingalla  v.  Byers,  94  Ind.  134,  but  we 
can  not  concur  in  this  view.  In  that  case  the  claim  was  not, 
as  here,  under  the  deed,  but  under  condemnation  proceed- 
ings, and  the  controversy  was  solely  as  to  who  should  receive 
the  money  paid  into  court  under  those  proceedings;  while 
here  the  claim  is  founded  on  the  deed,  and  is  to  the  real  es- 
tate itself.  In  the  case  referred  to  we  said  :  "  If  the  appel- 
lant were  claiming  as  the  successor  of  the  Cincinnati  and 
Terre  Haute  company  and  was  proposing  to  build  the  road 
for  which  the  easement  was  granted,  we  should  have  a  very 
different  question  and  one  uiK>n  which  the  cases  oi  Junction 
R,  R.  Co,  V.  Ruggks,  7  Ohio  St.  1,  and  Paul  v.  Conners- 
ville,  etc.,  R,  R.  Co.,  51  Ind.  527,  would  have  an  important 
bearing,  but  he  makes  no  claim  of  that  kind."  It  will  be 
seen,  therefore,  that  the  clear  implication  from  the  language 
employed  in  Ingalla  v.  Byers,  »upra,  is  against  the  appellee 
rather  than  in  his  favor. 

The  deed  of  the  appellee  undoubtedly  conveyed  an  ease- 
ment in  the  land  to  the  Terre  Haute  and  Cincinnati  Railway 
Company,  and  this  easement  was  certainly  assignable.  It 
was  assigned  by  the  mortgage,  and  the  purchaser  at  the  fore- 
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closure  sale  took  whatever  the  mortgage  embraced.  Iiigalh 
V.  Ryer8y  supra;  Jones  Railroad  Securities,  section  633. 

As  the  easement  was  assignable,  and  as  there  was  no  aban- 
donment of  the  use  for  which  it  was.  granted,  it  passed  to  the 
purchaser  under  the  mortgage  which  conveyed  it.  Had  there 
been,  as  in  Ingalh  v.  ByerSy  supra,  facts  showing  that  the 
appellant  "  expressly  abandons  the  right  of  way  and  yields 
to  the  claims  of  a  corporation  that  has  condemned  the  laud," 
the  appellee's  case  would  be  a  very  different  one ;  but  there 
was  no  abandonment  of  the  easement  conveyed  by  his  deed ; 
there  is,  in  truth,  an  assertion  of  a  claim  under  that  deed  of 
the  casement  created  by  it,  by  one  who  has  regularly  suc- 
ceeded to  the  rights  of  the  original  grantee.  The  authorities 
are  full  and  clear  upon  the  proposition,  that  the  grant  of  an 
easement  such  as  that  evidenced  by  the  appellee's  deed  will 
pass  by  assignment  or  conveyance.  Pollard  v.  3faddox,  28 
Ala.  321 ;  Noll  v.  Dubuque,  etc.,  R.  R.  Co.,  32  Iowa,  6G ; 
Henry  v.  Dubuque,  etc.,  R.  R.  Cb.,  2  Iowa,  288;  State  v. 
Rives,  5  Iredell  (N.  C),  297 ;  Junction  R.  R.  Co.  v.  Ruggles, 
supra;  Hatch  v.  Cincinnati,  etc.,  R.  R.  Co.,  .18  Ohio  St.  92; 
Nicoll  y.New  York,  etc.,  R.  R.  Co.,  12  N.  Y.  121 ;  Paul  v. 
Connersville,  etc.,  R.  R.  Co.,  supra;  Crolley  v.  Minneapolis, 
etc.,  R.  W.  Co.,  30  Minn.  541. 

We  suppose  it  clear  that  there  may  be  a  conveyance  of  an 
easement,  and  that  is  really  the  case  before  us,  for  the  original 
grantee,  by  way  of  mortgage,  conveyed  the  casement  created 
by  the  appellee's  deed,  and  the  party  who  derived  title  under 
the  mortgage  is  simply  asserting  a  right  to  use  the  easement 
for  the  purpose  for  which  it  was  created. 

Judgment  reversed. 

Filed  April  20, 1887 ;  petition  for  a  rehearing  overruled  June  28, 1887. 
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*  IM    414 

Dice  v.  Irvin.  in5"!S6ii 

137    17» 

Chattel  Mortgage. — Debtor  nwl  OredUor. — Preferred  OredHor, — Husband  ^^  700 

and  Wife. — A  debtor  may  give  preferences  among  creditors,  and  achat-  110  661 

tei  mortgage,  or  other  security  given  to  his  wife,  to  secure  a  bona  fide  143  sofij 

debt  due  her  from  him,  will  be  upheld,  although  at  the  time  of  its  exe-  jjo  Mil 

cution  she  may  have  known  that  he  was  indebted  to  other  parties,  and  147  4g?| 
that  suits  were  pending  to  enforce  the  collection  of  such  claims. 

From  the  Fountain  Circuit  Court. 

T.  F.  Davidaorif  for  appellant. 

i.  Nebeker  and  H.  H.  Dochtermany  for  appellee. 

HowK,  J. — In  this  case  appellant,  Catharine  Dice,  sued 
the  appellee,  Irvin,  to  recover  the  possession  of  one  dapple- 
bay  mare,  six  years  old,  and  of  the  alleged  value  of  one 
hundred  and  fifty  dollars.  In  her  verified  complaint  ap- 
pellant averred  that  she  was  the  owner  and  entitled  to  the 
possession  of  such  mare,  of  the  age  and  value  aforesaid ;  that 
such  mare  had  not  been  taken  for  a  tax,  assessment  or  fine, 
pursuant  to  any  statute,  or  seized  under  an  execution  or  at- 
tachment against  appellant's  property;  but  that  such  mare 
was  unlawfully  detained  by  appellee  from  the  appellant,  in 
Fountain  county.  Appellee  answered  by  a  general  denial 
of  the  complaint,  with  an  agreement  of  the  parties  in  open 
court,  that  appellee  might  prove  any  defence  he  might  have 
under  such  general  denial.  The  issues  joined  were  tried  by 
a  jury,  and  a  verdict  was  returned  for  appellee.  Over  ap- 
pellant's motion  for  a  new  trial,  the  court  rendered  judgment 
for  appellee  on  the  verdict. 

Error  is  assigned  here  by  the  appellant  solely  upon  the 
overruling  of  her  motion  for  a  new  trial.  In  such  motion, 
the  causes  assigned  for  such  new  trial  were,  (1)  that  the  ver- 
dict was  not  sustained  by  suflRcient  evidence,  (2)  error  of  the 
court  in  giving  the  jury  a  certain  instruction,  (3)  error  of 
the  court  in  the  admission  of  certain  specified  evidence,  (4) 
Vol.  110.— 36 
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error  of  the  court  in  overruling  appellant's  objections  to  a 
certain  question  propounded  to  the  witness,  Ludlow,  and  (5) 
error  of  the  court  in  the  admission  of  certain  other  evi- 
dence specifically  pointed  out  in  this  cause  for  a  new  trial. 

We  will  consider  such  of  these  causes  for  a  new  trial  as  may 
be  necessary  to  the  proper  decision  of  this  case,  in  the  same 
order  in  which  we  have  stated  them. 

1.  It  is  shown  by  the  record  that  appellant  commenced  this 
suit  in  the  court  below  on  the  14th  day  of  February,  1885.  She 
claimed  to  be  the  owner  and  entitled  to  the  possession  of  the 
mare  in  controversy,  under  and  by  virtue  of  a  chattel  mortgage 
thereon,  executed  to  her  on  the  8th  day  of  December,  1884, 
by  George  Dice,  then  and  for  many  years  before  that  time  the 
husband  of  appellant.  The  mortgage  was  duly  acknowl- 
edged by  George  Dice,  on  the  day  of  the  date  thereof,  be- 
fore a  notary  public  of  Fountain  county;  and,  on  the  trial 
of  this  cause,  the  appellee  admitted  "that  such  mortgage 
was  duly  recorded  in  the  recorder's  office  of  the  proper 
county  within  ten  days  after  its  execution."  Besides  the 
mare  in  controversy,  such  mortgage  was  given  upon  other  live- 
stock therein  described,  including  "  twenty-two  fat  hogs; "  and 
the  condition  of  the  mortgage  was,  that,  whereas  George 
Dice  was  indebted  to  appellant  in  the  sum  of  $700,  evi- 
denced by  his  promissory  note,  dated  December  8, 1884,  and 
payable  to  her  one  year  after  the  date  thereof;  if  he,  George 
Dice,  should  well  and  truly  pay  such  note  and  interest  at 
maturity,  then  the  mortgage  was  to  be  void,  otherwise  to 
remain  in  force.  The  note  described  in  such  chattel  mort- 
gage was  given  in  evidence  by  appellant  on  the  trial,  with 
the  following  memorandum  endorsed  thereon :  "  This  note 
is  secured  by  a  mortgage  on  personal  property ;  and  I  agree 
that  the  same  shall  be  due  at  once,  if  the  mortgaged  prop- 
erty is  seized  on  execution  or  other  writ. 

(Signed),  "George  Dice." 

In  relation  to  such  memorandum,  appellant's  counsel  in 
this  case  testified  on  the  trial  as  follows :  "After  the  property, 
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embraced  in  the  mortgage,  had  been  seized  on  execution,  I 
advised  a  proceeding  to  foreclose  the  mortgage  and  enjoin 
further  sales  and  deliveries  of  the  property  in  parcels,  and  to 
determine  the  rights  of  the  parties  in  a  single  action ;  and 
the  agreement,  endorsed  on  the  note,  was  made  at  my  sug- 
gestion and  solely  with  a  view  to  a  single  proceeding  to  set- 
tle all  conflicting  claims.  This  was  done  after  the  sheriff's 
sale  of  the  mare." 

It  was  admitted  on  the  trial,  as  evidence,  that  the  mare  in 
question  had,  after  the  execution  of  appellant's  mortgage, 
been  seized  on  execution  against  George  Dice  alone  by  the 
sheriff,  and  had  been  advertised  and  sold  by  the  sheriff  under 
such  execution,  and  that,  at  such  sale,  the  appellee  was  the 
purchaser,  and  that  he  then  (at  the  time  of  the  trial)  claimed 
and  held  the  mare  under  such  purchase,  and  so  claimed  and 
held  her  when  this  suit  was  commenced;  and  that  such  exe- 
cution was  reguUrly  issued  on  a  judgment  duly  rendered  in 
favor  of  Lydia  Lease  and  against  George  Dice,  by  the  Foun- 
tain Circuit  Court,  on  the  12th  day  of  December,  1884* 
Appellee  testified  that  he  purchased  the  mare  in  controversy 
at  sheriff's  sale,  and  the  sheriff  gave  him  possession,  on  the 
13th  day  of  February,  1885.  After  the  sheriff  delivered 
the  mare  to  him,  and  before  this  suit  was  commenced,. 
Franklin  Dice,  claiming  to  act  for  appellant,  demanded  of 
him,  appellee,  the  possession  of  such  mare ;  but  appellee  re- 
fused to  deliver  up  the  mare,  and  still  had  her  in  his  possession 
at  the  time  of  the  trial.  Appellant  testified  that  the  mare 
in  controversy  was  one  of  the  mares  described  in  her  mort- 
gage and  was  subject  to  its  lien;  and  that  she  authorized 
Franklin  Dice  to  demand  of  appellee  the  surrender  of  the 
iiiare.  It  was  further  admitted  on  the  trial,  as  evidence, 
that  the  mare  incontroversy  wasof  the  value  of  one  hundred 
and  forty  dollars,  and  that  she  was  taken  and  detained  in 
Fountain  county. 

We  have  now  given  a  full  statement  of  appellant^s  case, 
as  made  by  her  evidence  in  chicif.     Upon  her  case  as  thus 
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made,  she  would  have  been  clearly  entitled,  in  the  absence 
of  any  further  evidence,  to  a  verdict  and  judgment  for  the 
recovery  of  the  mare  in  controversy.  On  behalf  of  appel- 
lee, it  is  claimed  by  his  learned  counsel,  as  we  understand 
their  argument,  that  the  chattel  mortgage,  under  which  ap- 
pellant claimed  to  be  the  owner  and  entitled  to  the  possession 
of  the  mare  in  controversy,  was  absolutely  null  and  void,  in 
its  inception  or  ab  initioy  because,  at  the  date  of  its  execution, 
the  mortgagor,  George  Dice,  was  the  husband  of  appellant, 
the  mortgagee,  and  was  then  and  there  insolvent  and  wholly 
unable  to  pay  his  outstanding  bona  fide  indebtedness ;  and  be- 
cause the  debt  evidenced  by  the  note,  to  secure  the  payment 
of  which  such  chattel  mortgage  was  so  executed,  was,  at  the 
date  of  such  note  and  mortgage,  "a  wrinkled  and  gray-headed 
claim,  that  had  been  sleeping  the  sleep  of  peace  for  a  quarter 
of  a  century,"  until  it  had  become  barred  by  the  statute  of 
limitations,  and  presumptively  paid;  and  because,  by  such 
chattel  mortgage,  and  by  other  conveyances  executed  by 
George  Dice  to  his  wife,  the  appellant,  at  or  about  the  date 
of  such  mortgage,  he  had  conveyed  and  transferred  to  his 
wife  all  his  property,  real  and  personal,  subject  to  execu- 
tion, upon  the  faith  of  which  property  he  had  become  in- 
debted to  his  other  creditors,  in  preference  of  his  wife's  claim 
and  in  fraud  of  his  other  creditors. 

It  is  shown  by  the  evidence  in  the  record  of  this  cause, 
without  any  conflict  therein,  that  George  Dice  became  justly 
and  in  good  faith  indebted  to  his  wife,  the  appellant  herein, 
for  moneys  which  were  received  by  her  in  her  own  right, 
from  time  to  time,  between  December,  1858,  and  1865,  from 
her  father,  her  mother,  and  her  gmndmother.  These  moneys 
amounted  in  the  aggregate  to  more  than  $3,700,  and  were 
loaned  by  her,  as  she  received  the  several  sums,  to  her  hus- 
band, George  Dice,  upon  his  parol  agreement  to  repay  the 
same  to  her.  That  this  indebtedness  of  George  Dice  to  his 
wife,  the  appellant,  was  in  the  strictest  sense  a  bona  fide  and 
valid  debt,  and  that  no  part  of  the  moneys  so  loaned  to  him 
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had  ever  been  repaid  by  George  Dice,  and  that  no  part  of 
the  interest  accruing  thereon  for  the  use  thereof  had  ever 
been  paid  by  him  to  the  appellant,  prior  to  the  3d  day  of 
December,  1884,  were  facts  very  fully  and  satisfactorily 
proved  and  established  by  the  evidence,  introduced  by  and 
on  behalf  of  the  appellee,  as  to  which  facts  no  conflicting  or 
contradictory  evidence  appears  in  the  record.  On  the  day 
last  named,  and  between  that  day  and  the  8th  day  of  De- 
cember, 1884,  appellant  effected  a  settlement  with  George 
Dice,  her  husband,  of  her  claims  against  him.  In  making 
such  settlement,  interest  was  computed  and  allowed  at  the 
rate  of  six  percent,  per  annum,  on  the  several  sums  of  money 
loaned  George  Dice  by  the  appellant  as  aforesaid,  from  the 
dates  of  the  several  loans.  In  part  payment  of  the  amount 
thus  found  due  the  appellant,  George  Dice,  her  husband,  on 
December  3d,  1884,  conveyed  to  her  his  interest  in  certain 
real  estate  at  the  sum  of  $40  per  acre,  and,  on  the  8th  day 
of  December,  1884,  he  also  conveyed  to  her  his  interest  in 
certain  other  real  estate  at  $50  per  acre;  and  the  prices  per 
acre  thus  agreed  ujwn  were  as  much  as  such  real  estate  was 
fairly  worth.  The  aggregate  amount  of  such  part  payments 
left  a  balance  of  $700  yet  due  appellant  from  her  husband, 
George  Dice,  for  which  balance,  on  December  8th,  1884,  he 
executed  to  her  the  aforesaid  note  and  chattel  mortgage.  At 
the  time  such  settlement  was  effected,  appellant  knew  that 
her  husband  was  indebted  to  other  persons,  but  was  ignorant 
of  the  amount  of  his  debts,  and  she  also  knew  that  he  had 
been  sued  on  some  of  his  debts.  For  several  years  before 
such  settlement  was  effected,  appellant  had  tried  to  induce 
her  husband  to  settle  with  her,  and  her  only  purpose  in  tak- 
ing such  deeds  and  chattel  mortgage  from  her  husband  was 
to  secure  herself  in  her  claims  against  him,  and  she  had  no 
knowledge  of  any  intention  to  defeat  or  defraud  any  of  his 
creditors. 

The  foregoing  are  the  facts  of  this  case,  as  they  existed 
before  and  at  the  time  of  the  execution  of  such  chattel  mort- 


566  SUPREME  COURT  OF  INDIANA, 


Dice  i\  Irvin. 


gage,  as  shown  by  the  evidence  without  any  conflict  therein, 
and  these  facts  wholly  fail  to  show  that  such  mortgage  was 
fraudulent  and  void  in  its  inception  or  ab  initio. 

In  Bump  on  Fraudulent  Conveyances  (3d  ed.),  p.  183,  it 
is  said :  "  By  virtue  of  his  absolute  dominion  over  his  prop- 
erty a  debtor,  however,  may  either  give  or  allow  a  prefer- 
ence. It  is  no  part  of  the  policy  of  the  statute  to  prohibit 
its  application  to  the  payment  of  one  debt  rather  than  an- 
other. The  maxim  vigilantibus  non  dormieivtibus  leges  sub- 
serviunt  applies.  Hence  it  is  that  a  creditor  who  can  secure  & 
sufficiency,  according  to  law,  to  satisfy  his  claim,  is  entitled 
to  hold  it  against  other  creditors.  This  right,  moreover,  is 
not  affected  by  the  debtor's  insolvency,  or  the  preferred  cred- 
itor's knowledge  of  such  insolvency.  *  *  *  The  fact  that  a 
suit  is  pending,  or  that  the  transfer  includes  all  the  debtor's 
property,  or  all  the  property  which  is  not  exempt  from  exe- 
cution, or  that  other  creditors  lose  their  debts  by  reason  of 
the  debtor's  inability  to  meet  all  the  demands  against  him, 
does  not  necessarily  affect  the  validity  of  the  preference." 
So,  again,  on  page  186  of  the  same  excellent  treatise,  it  is 
said:  "The  preference  may  be  given  to  any  lawful  demand 
against  the  debtor,  whether  due  or  not,  and  whether  held  by 
his  brother,  his  wife,  or  his  attorney,  or  any  other  person.'' 
The  text  of  the  learned  author  is  fully  sustained  by  a  large 
number  of  authorities  cited  in  the  foot-notes. 

In  Hill  V.  Bowman,  35  Mich.  191,  a  case  similar  in  some 
respects  to  the  cause  now  before  us,  it  was  held  by  the  Su- 
preme Court  of  Michigan,  that  a  debtor  may  lawfully  give 
preferences  among  his  creditors,  and  he  may  prefer  his  wife 
as  a  creditor,  with  quite  as  much  justice  and  propriety  as 
any  other  creditor.  The  learned  court  said  :  "No  attempt 
is  made  to  disprove  the  fact  that  complainant  inherited  the 
moneys  as  she  claimed,  or  that  they  went  into  the  possession 
of  the  husband  and  were  used  by  him.  On  this  point  the 
evidence  is  full  and  satisfactory,  and  both  the  husband  and 
wife  testify  that  the  husband  received  them  as  a  loan.     If 
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«uch  was  the  case, — as  we  must  find  from  the  evidence  that 
it  was, — then  the  husband  had  a  clear  and  undoubted  right 
to  pay  the  debt  at  any  time,  in  money  or  in  property,  and 
if  necessary,  to  prefer  his  wife  over  other  creditors  in  so 
•doing.  Our  law  permits  a  debtor  to  give  preferences  among 
•creditors;  and  he  may  prefer  hrs  wife  as  a  creditor  with 
•quite  as  much  justice  and  propriety  as  any  other." 

In  Jordan  v.  White,  38  Mich.  253,  the  Supreme  Court  of 
Michigan  approved  and  reaffirmed  the  doctrine  of  Hill  v. 
liovrman,  supra,  and  substantially  held  that  a  husband,  who 
is  indebted  to  his  wife,  may  prefer  her  to  his  other  creditors, 
:and  can  transfer  his  property  to  her  to  be  applied  on  the 
debt,  eVen  if  such  transfer  defeats  the  collection  of  his  other 
debts;  and  further,  that  the  use  of  property  for  the  payment 
•of  a  debt  is  lawful,  even  though  intended  to  cut  off  the  re- 
dress of  all  other  creditors. 

In  our  own  court  the  same  doctrine  has  been  repeatedly 
declared,  recognized  and  approved.  Thus,  in  Kyger  v.  F. 
Hull  Skirt  Co.,  34  Ind.  249,  where  a  husband  had  procured 
land  to  be  conveyed  to  his  wife,  and  such  land  was  received 
by  her,  in  payment  of  a  debt  due  her  from  her  husband,  for 
money  loaned  him  by  his  wife,  this  court  said :  "  She  was 
the  creditor  of  her  husband  for  the  money  loaned,  and  as 
much  entitled  to  payment  as  if  she  had  been  a  feme  sole. 
Where  there  is  no  fraud,  a  debtor  has  a  right  to  prefer  one 
creditor  over  another."  To  the  same  effect,  substantially, 
€ire  the  following  cases:  Goff  v.  Rogers,  71  Ind.  459;. 
Brookmlle  National  Bank  v.  Kimble,  76  Ind.  195 ;  Sedgwick 
V.  Tucker,  90  Ind.  271;  Grubbs  v.  Morris,  103  Ind.  166; 
Hoes  v.  Boyer,  108  Ind.  494;  Beitman  v.  Hopkins,  109  Ind. 
177.     See,  also,  Gilbert  v.  McCorkle,  ante,  p.  215. 

Under  our  decisions,  and  the  law  elsewhere  as  we  have 
stated  it,  we  are  of  opinion  that  appellant's  settlement  with 
her  husband,  George  Dice,  was  valid  and  binding  both  in 
law  and  equity,  not  alone  as  between  themselves,  but  as  be- 
tween them  and  the  other  creditors  of  George  Dice,  and  that 
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the  appellant^s  chattel  mortgage  executed  to  her,  in  pursu- 
ance and  as  a  part  of  such  settlement,  was  not  fraudulent 
and  void  in  its  inception,  by  reason  of  the  fact  that,  at  the 
time  of  such  settlement  and  the  execution  of  such  mort- 
gage, her  claim  against  her  husband  had  become  ^'wrinkled 
and  gray-headed ''  on  account  of  its  age.  Neither  the 
statute  of  limitations  nor  the  presumption  of  payment  aris- 
ing from  the  lapse  of  time  can  be  held  applicable  to  appel- 
lant's loans  of  money  to  her  husband,  George  Dice.  This, 
was  so  decided  by  this  court  in  Barnett  v.  Harshbarger^  105 
Ind.  410. 

Appellee's  counsel  seem  to  think  that  the  chattel  mort- 
gage, even  if  valid  at  the  time  of  its  execution,  was  ren- 
dered invalid  and  of  no  binding  force  by  reason  of  the  en- 
dorsement, hereinbefore  mentioned,  on  the  note  secured  by 
such  mortgage,  and  of  the  further  fact  that  appellant  had 
permitted  the  "twenty-two  fat  hogs,"  covered  by  the  mort- 
gage, to  be  slaughtered  and  disposed  of  by  her  husband, 
George  Dice,  in  support  of  their  common  family.  We  are 
of  opinion,  however,  that  neither  of  these  facts  affected  the 
validity  of  such  chattel  mortgage  in  the  slightest  degree. 

Upon  the  whole  case,  our  conclusion  is  that  the  verdict  of 
the  jury  was  not  sustained  by  sufficient  evidence,  and  was 
contrary  to  law ;  and  it  was  error,  therefore,  to  overrule  ap- 
pellant's motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  April  27, 1887 ;  petition  lor  a  rehearing  overruled  June  14, 1887. 
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Supreme  Court. — Pt-aetice, — Judgment  by  Agreement, — Fraud  and  Mistake, — 
The  decision  of  a  trial  court,  upon  a  question  as  to  whether  or  not  judg- 
ment should  be  rendered  on  an  agreement  theretofore  made  of  record 
between  the  parties,  or  whether  such  agreement  was  the  result  of  mis- 
take or  fraud,  will  not  be  disturbed  on  appeal  if  the  evidence  tends  to 
support  such  decision. 

Same. — BUI  of  Exceptions, — Evidence. —  Presumption  in  Aid  of  Judgment. — 
Where  the  bill  of  exceptions  does  not  affirmatively  show  that  it  con- 
tains all  the  evidence  heard  by  the  court  on  the  trial,  it' will  be  pre- 
sumed on  appeal  that  the  rulings  below  were  fully  justified  by  the  evi- 
dence adduced. 

From  the  Marion  Superior  Court. 

G.  W.  Galvin,  J.  C.  Denny  and  /.  M.  Oropsey,  for  appellants^ 
8.  J.  Peelle,  W.  L.  Taylor y  B.  Harrison^  C.  C.  Hines  and 
W.  H.  H.  Miller,  for  appellee. 

ZoLLARS,  J. — Appellee  brought  this  action  to  recover  from 
appellants  the  possession  of  real  estate.  On  the  15th  day  of 
June,  1882,  after  the  issues  had  been  made  up,  the  parties,  by 
counsel,  appeared  in  open  court,  and  by  agreement  had  en- 
tered of  record,  as  a  part  of  the  proceedings  in  the  case,  a  writ- 
ten agreement,  whereby  it  was  agreed  that  the  parties  in  this 
case  are  the  same  as  in  the  case  of  Davidson  et  al.  v.  Hutch- 
ings,  theretofore  decided  by  the  superior  court;  that  this 
cause  should  be  stricken  from  the  docket,  to  be  re-docketed 
as  in  the  agreement  provided ;  that  if,  upon  appeal  to  the 
Supreme  Court  of  the  case  of  Davidson  et  al.  v.  Hutchings^ 
the  judgment  of  the  court  below  in  that  case  should  be  af- 
firmed, this  cause  should  be  re-docketed  and  a  judgment  ren- 
dered, and  entered  by  agreement,  for  appellee,  as  in  his- 
complaint  prayed,  and  without  the  benefit  of  an  exception,  a 
motion  for  a  new  trial,  an  appeal  or  review ;  and  that  if,  upon 
such  appeal  of  the  case  of  Davidson  et  al.  v.  Hutchiugs,  the 
judgment  in  that  case  should  be  reversed,  this  same  cause 
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should  be  reinstated  for  such  further  proceedings  as  might 
seem  proper. 

The  entry  of  the  agreement,  as  subsequently  corrected, 
closes  as  follows:  *^And  in  case  the  appeal  aforesaid  (in  the 
case  of  Davidson  et  al.  v,  Hutchings)  is  not  perfected  and 
submitted  to  the  Supreme  Court  on  or  before  the  call  day  of 
the  May  term,  1882,  next  ensuing,  then  the  plaintiflF  (appellee) 
shall  have  the  right  to  have  this  cause  re-docketed  on  motion, 
and  final  judgment  as  aforesaid  entered.  It  is  further  mutu- 
ally agreed,  that  this  entry  should  have  been  made  on  May 
8th,  1882,  and  to  have  been  in  effect  from  and  after  that  time. 
And  it  is  hereby  agreed  that  it  shall  now  be  entered  nunc 
pro  tunc  as  of  the  date  last  named,  and  to  have  effect  from 
«aid  May  8th,  1882,  and  the  same  is  now  hereby  so  ordered.^' 

At  the  September  term  of  the  court,  1882,  appellants 
moved  to  strike  out  all  the  entry  within  tlie  quotation  marks 
above,  upon,  the  grounds :  First.  That  that  part  of  the  agree- 
ment was  entered  into  by  mistake,  etc. ;  Second,  That  it  was 
in  violation  of,  and  rendered  nugatory  by,  the  balance  of  the 
agreement;  and,  Third.  That  it  was  placed  on  record  with- 
out the  authority  of  appellants'  counsel,  etc. 

That  motion,  supported  by  affidavits,  was  oveiTuled  by  the 
court  on  the  16th  day  of  November,  1882,  and  the  ruling 
was  excepted  to  by  appellants.  The  motion  and  affidavits  in 
behalf  of  appellants  in  support  of  it,  and  the  exceptions, 
were  made  part  of  the  record  by  a  bill  of  exceptions. 

On  the  15th  day  of  November,  1882,  appellee,  by  motion, 
asked  to  have  the  cause  re-docketed,  and  that  judgment  in  his 
favor  should  be  rendered,  in  pursuance  of  the  agreement  en- 
tered, on  the  ground  that  the  case  of  Davidson  etal.  v.  Hutch- 
ings had  not  been  appealed  to  the  Supreme  Court  within  the 
time  named  in  the  agreement  as  entered  of  record. 

Appellants  met  that  motion  by  a  petition  on  their  part  to 
be  relieved  from  the  effects  of  the  agreement  as  entered  on 
the  12th  day  of  June,  1882,  stating  the  grounds  for  such  re- 
lief.    Appellants'  petition  was  overruled,  and  they  excepted. 
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Appellee's  motion  was  sustained^  judgment  was  rendered  in 
his  favor,  and  appellants  again  excepted.  The  petition,  mo- 
tion, rulings  on  the  same,  the  exceptions,  and  the  affidavits 
in  support  of  appellants'  petition,  were  made  a  part  of  the 
record  by  a  second  bill  of  exceptions. 

The  motion  and  petition  by  appellants,  and  the  motion  by 
appellee,  each  and  all  presented  questions  of  fact  to  be  deter- 
mined by  the  court  below. 

Upon  the  evidence  before  the  court,  in  the  way  of  affi- 
davits or  otherwise,  it  was  its  province  and  duty  to  determine 
whether  or  not  appellee  was  entitled  to  judgment  under  the 
agreement  entered  of  record,  or  whether  or  not  the  agree- 
ment entered  of  record,  or  any  part  of  it,  was  the  result  of 
mistake  or  unfair  methods. 

The  decision  of  a  trial  court  upon  such  a  question  will  not 
be  disturbed  by  this  court,  if  the  evidence  tends  to  support 
such  decision.  Epps  v.  State,  102  Ind.  539  (556);  Long  v. 
State,  95  Ind.  481 ;  Hursh  v.  Huish,  99  Ind.  500  (503) ;  De- 
Hart  V.  Aper,  107  Ind.  460;  Shular  v.  State,  105  Ind.  289 
(305)  (55  Am.  R.  211). 

In  the  case  before  us,  the  bills  of  exceptions  bring  into  the 
record  the  affidavits  in  support  of  appellants'  motion  and  pe- 
tition in  relation  to  the  entry  of  the  agreement,  but  there  is 
nothing  in  either  bill  showing,  or  indicating,  that  such  affi- 
•davits  were  all  the  evidence  or  affidavits  heard  by  the  court 
below  in  support  of,  and  against,  the  several  motions  and 
petitions  by  the  respective  parties. 

Such  being  the  case,  this  court  can  not  say  that  the  court 
below  was  in  error  in  any  of  its  rulings,  of  which  complaint 
is  here  made. 

When  we  look  to  other  parts  of  the  record,  including  the 
final  judgment  of  the  court,  it  is  apparent  that  the  bills  of 
exceptions  do  not  contain  all  of  the  evidence  before  the  court 
below,  and  upon  which  it  based  its  rulings.  Upon  the  rec- 
ord before  us,  we  must  presume  that  the  rulings  below  were 
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fully  justified  by  the  evidence  before  the  court.  When  we 
have  reached  this  conclusion,  we  have  disposed  of  the  case* 

The  court  below  found  that  appellants  agreed  that  the  judg- 
ment should  be  rendered,  and  that  they  also  agreed  that 
judgment  should  be  rendered  and  entered  without  the  benefit 
of  a  motion  for  a  new  trial,  exception  or  appeal,  and  rendered 
judgment  accordingly. 

It  is  unnecessary,  therefore,  for  us  to  go  into  an  examina- 
tion of  rulings  of  the  court  upon  the  pleadings,  because  the 
judgment  could  not  be  reversed  on  account  of  such  rulings. 
We  may  say,  however,  that  the  questions  which  appellants' 
counsel  make  and  discuss  in  relation  to  the  pleadings,  have 
been  decided  against  their  position  in  the  case  of  Davidson  v. 
Koehlery  76  Ind.  398.  See,  also,  Harris  v.  CarperUer,  109 
Ind.  540. 

Judgment  affirmed,  with  costs. 

Filed  Mar.  29, 1887 ;  petition  for  a  rehearing  overruled  Jane  30, 1887. 
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Pleading. — (trader  Determined  from  Facts  Stated. — It  iH  not  the  name 
given  to  a  pleading,  but  the  facts  stated  in  it,  that  determine  its  char- 
acter. 

Same. —  Misdescription  of,  in  Entering  Judgment — Special  Finding. — /Vcuv 
tice. — Where  there  is  a  special  finding,  stating  facts  entitling  a  party 
to  the  relief  granted  him,  and  pleadings  upon  which  the  judgment 
may  be  supported,  it  will  be  upheld,  although  the  court  misdescribed 
the  pleadings  in  the  entry  of  judgment. 

Supreme  Ck)URT. — Law  of  Case. — A  decision  by  the  Supreme  Court,  on  an 
appeal,  is  the  law  of  the  case,  and  governs  it  throughout  all  of  its  sub- 
sequent stages. 

Special  Fixdinq. — Motion  for  Venire  de  Novo. — While  the  phrase,  "mo- 
tion for  a  venire  de  novo"  is  not  defensible  on  philological  grounds,  as 
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applied  to  the  special  finding  of  a  cpurt,  yet  its  employment  is  justified 
by  its  convenience  and  general  use. 

MoRTOAQE.  —  Foreclosure.  — Parties. —  Junior  Incumbrancer. —  Redemption.  — 
BeimbursemaU  for  Payments  io  Watchmen.— The  purchaser  at  a  sherifl^'s 
sale,  under  mortgage- foreclosure  proceedings,  to  which  a  junior  incum- 
brancer was  not  a  party,  who  enters  into  possession  during  the  year  for 
redemption,  is  to  be  regarded  as  a  mortgagee  in  possession,  and  where 
the  employment  by  him  of  a  watchman  is  necessary  to  preserve  the 
property  from  destruction,  he  is  entitled  to  have  the  amount  paid  there- 
for repaid  upon  redemption. 

Same. — Redemption  from  Mortgage.— Amount  to  be  Paid.— A.  junior  incum- 
brancer, who  is  not  a  party  to  a  suit  to  foreclose  a  prior  mortgage,  is 
not  bound  by  the  decree,  and  may  redeem  from  the  mortgage  irre- 
spective thereof;  and  the  amount  which  he  is  liable  to  pay  does  not  de- 
pend upon  the  judgment,  but  upon  the  covenants  of  the  mortgage,  and 
may  include  attorney's  fees  and  premiums  paid  for  insurance. 

From  the  Vigo  Circuit  Court. 

J.  C.  Nelson,  Q.  A.  Myers  and  O.  E.  Taber,  for  appel- 
lants. 

/.  G.  Williams,  S.  C.  Davis  and  8.  B.  Davis,  for  appellees. 

Elliott,  C.  J. — This  suit  was  brought  by  the  appellants 
to  obtain  a  decree  directing  that  they  be  entitled  to  redeem 
from  a  sale  made  upon  a  mortgage  held  by  the  Atlas  Insur- 
ance Company,  and  it  is  in  this  court  for  the  second  time. 
Hosford  V.  Johnson,  74  Ind.  479. 

There  were  pleadings  in  the  record,  upon  which  the  judg- 
ment rendered  on  the  special  finding  may  properly  stand. 
Tlie  answer  was  in  the  nature  of  a  counter-claim,  and  enti- 
tled the  appellees  to  affirmative  relief,  and  we  can  not  reverse 
the  judgment  for  the  reason  that  the  court  wrongly  described 
the  pleading  in  the  entry  of  the  decree.  If  there  is  a  plead- 
ing entitling  the  party  to  the  judgment  awarded  him,  his  ad- 
versary can  not  be  prejudiced  by  an  error  in  describing  the 
pleading  on  which  the  judgment  is  declared  by  the  court  to 
be  founded.  Where  there  is  a  special  finding,  stating  facts 
entitling  a  party  to  the  relief  granted  him,  and  pleadings 
upon  which  the  judgment  may  be  supported,  it  will  be  upheld 
although  the  court  may  have  misdescribed  the  pleading  in 
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the  entry  of  judgment.  The  material  inquiry  in  such  a  case- 
is,  whether  there  are  pleadings  upon  which  the  judgment  can 
legally  rest,  and  not  whether  in  giving  a  description  of  the 
pleading  the  court  erred. 

If  the  pleadings  will  support  the  judgment,  it  can  not  be 
said  to  be  outside  of  the  issues,  although  in  the  recital  of  the 
court  there  may  be  an  error.  This  court  will  examine  the 
pleadings,  and  upon  them  determine  what  is  within  the  issues, 
and  it  will  not  yield  to  a  mere  recital  in  the  decree.  It  is 
quite  clear  that  the  court  could  not  make  a  judgment  stand 
within  the  issues  by  a  mere  recital,  if,  upon  an  inspection  of 
the  pleadings,  it  appeared  to  be  outside  of  them ;  and  the  con- 
verse must  be  true,  that  if  the  finding  and  judgment  are 
within  the  issues,  the  mistake  of  the  court  in  stating  in  the 
recital  in  the  decree,  that  the  judgment  is  upon  a  pleading  not 
in  the  record,  can  not  take  the  finding  and  judgment  outside 
of  the  issues. 

The  sufficiency  of  the  answer  or  counter-claim  was  deter- 
mined when  the  case  was  here  before,  and  it  is  a  familiar  rule 
that  such  a  decision  is  the  law  of  the  case,  governing  it  through- 
out all  of  its  subsequent  stages.  The  amendments  to  the 
pleading  did  not  change  its  character  so  as  to  prevent  the 
application  of  this  general  rule. 

We  think  counsel  for  the  appellants  are  mistaken  in  treat- 
ing the  cross  complaint  which  they  attack  as  in  the  record. 
We  do  not  understand  that  it  is  in  the  record,  but  if  it  were^ 
no  harm  resulted  to  appellants  in  allowing  it  a  place  in  the 
record,  for  the  issues  were  tried  upon  another  pleading,  and 
upon  that  the  special  finding  rests. 

It  has  often  been  decided  that  it  is  not  the  name  given  the 
pleading  that  determines  its  character,  but  the  facts  stated  in 
it,  and  the  facts  stated  in  what  is  denominated  the  answer,  are 
sufficient  to  entitle  the  appellees  to  affirmative  relief,  and  to 
constitute  it  a  counter-claim  under  the  statute.  Standley  v. 
Northwestern  M.  L.  Ins.  Cb.,  95  Ind.  254. 

The  appellees'  counsel  are  right  in  criticising  the  use  of  the 
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phrase  *^  motion  for  a  venire  de  novo/^  as  applied  to  the  spe- 
cial finding  of  a  court;  but  the  phrase  is  a  convenient  one, 
commendable  on  account  of  its  brevity,  its  place  not  easily 
supplied,  and  its  employment  justified  by  general  use,  so  that, 
while  its  employment  is  not  defensible  on  philological  grounds, 
still  it  has  a  place  in  our  legal  terminology,  and  should  not 
now  be  cast  aside.  Its  meaning  is  well  known,  and  its  ap- 
plication is  often  made  to  the  findings  of  courts  as  well  as  to 
the  verdicts  of  juries.  We  do  not,  however,  think  that  there 
are  any  defects  in  the  special  finding  that  a  motion  for  a  venire- 
de  novo  will  reach,  for  it  is  not  uncertain  or  ambiguous;  on 
the  contrary  the  facts  are  fully  and  clearly  stated. 

The  important  questions  in  the  case  arise  on  the  exception 
to  the  conclusions  of  law  stated  in  the  special  finding.  The 
facts  stated  by  the  court  are  substantially  these  :  On  the 
13th  day  of  March,  1874,  Clark  Tuttle  and  wife  executed  to 
the  Atlas  Insurance  Company  a  mortgage  on  sixty  acres  of 
land,  to  secure  the  sum  of  five  thousand  dollars.  The  mort- 
gagors agreed  to  pay  five  per  cent,  attorney's  fees  in  case 
suit  should  be  instituted  to  collect  the  debt,  and  to  keep  the 
mill  situated  on  the  land  insured  for  five  thou.sand  dollars, 
for  the  benefit  of  the  mortgagee.  The  mortgage  was  fore- 
closed, the  property  sold,  and  purchased  by  the  appellee 
Hosford.  He  paid  the  full  amount  of  the  decree,  including 
$212.97  attorney's  fees  and  $325  for  insurance  premiums  paid 
by  the  mortgagee.  During  the  year  of  redemption  possession 
of  the  property  was  given  to  Hosford,  and  he  was  in  pos- 
session from  June  26th,  1875,  until  May  25th,  1876.  No  rents 
were  received  by  him,  and  the  property  had  no  rental  value. 
The  attorney's  fees  and  insurance  premiums  referred  to  were 
paid  by  the  mortgagee  prior  to  the  sale.  While  Hosford 
was  in  possession  he  insured  the  property,  and  paid  $230  in 
premiums.  It  was  nec(\ssary  to  procure  the  services  of  a 
watchman  for  the  protection  of  the  property.  Hosford  pro- 
cured one  and  paid  him  $129  for  his  services.  Hosford  also 
paid  $400  for  necessary  repairs  to  the  property.     The  in- 
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terest  on  premiums  paid  by  Hosford  is  $105.80 ;  on  attor- 
ney's fees,  $97.92;  on  the  amount  paid  for  repairs,  $184;  on 
tlie  amount  paid  to  watchman,  $59.  After  the  execution  of 
the  mortgage  to  the  Atlas  Insurance  Company,  Tuttle  and 
wife  mortgaged  the  property  to  Johnson  and  Finch.  This 
mortgage  was  foreclosed  and  the  property  sold  to  the  mort- 
gagees. Before  the  year  for  redemption,  under  the  first 
mortgage,  had  expired,  Johnson  and  Finch  commenced  this 
suit  for  the  redemption  of  the  property.  They  paid  the 
principal  and  interest  of  the  judgment  rendered  in  the  fore- 
closure suit  of  the  Atlas  Insurance  Company,  but  have  not 
paid  any  part  of  the  atto^ney^s  fees,  the  insurance  premiums, 
the  amount  paid  for  a  watchman,  or  the  amount  paid  for  re- 
pairs. The  conclusion  of  law  is  that  these  amounts,  with 
interest,  are  due  to  Hosford.  The  appellants  filed  excep- 
tions to  the  conclusions  of  law  stated  by  the  court. 

As  the  appellants  were  not  parties  to  the  foreclosure  suit 
brought  by  the  Atlas  Company,  their  rights  are  not  aifected 
by  the  decree  rendered  in  that  suit,  and  as  to  them  the  mort- 
gage stands  as  if  there  had  been  no  attempt  to  foreclose  it. 
Hosford  V.  John^n,  supra.  Hosford  is,  therefore,  to  be  re- 
garded as  a  mortgagee  in  possession,  and,  as  such,  entitled 
to  the  full  benefit  of  all  the  covenants  in  the  mortgage.  We 
think  the  covenant  gave  him  a  right  to  recover  the  money 
paid  by  him  for  insurance,  and  that  this  question  was  settled 
by  the  decision  on  the  former  appeal.  The  only  question 
not  settled  by  that  decision  is  as  to  the  money  paid  for  the 
services  of  the  watchman.  We  think  this  was  properly  al- 
lowed. It  appears  clearly  from  the  special  finding  that  the 
property  was  exposed  to  danger,  and  that  a  watchman  was 
necessary  to  preserve  it  from  destruction.  Under  such  cir- 
cumstances the  mortgagee  in  possession  was  justified  in  tak- 
ing measures  to  insure  its  safety.  Rowan  v.  Sharps^  Rifle 
Manfg,  Co.,  29  Conn.  282;  Jones  Mortg.,  section  1137. 

It  is  stated  in  the  special  finding,  in  general  terms,  that 
the  principal  and  interest  of  the  mortgage  were  paid,  but  it 
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is  not  stated  that  it  was  received  by  the  appellee  ia  satis- 
iaction  of  his  claim;  uor,  indeed,  is  it  even  stated  that  the 
money  was  paid  to  tlie  appellee.  In  the  face  of  the  express 
finding  that  the  items  enumerated  were  not  paid,  it  can  not 
be  inferred  that  the  appellee  accepted  the  money  in  satis- 
faction of  his  claim,  or  that  it  was  accepted  as  anything 
more  than  a  payment  of  the  principal  and  interest  of  the 
note  described  in  the  mortgage.  In  order  to  bring  the  case 
within  the  rule  declared  in  Patterson  v.  Rowley,  65  Ind.  108, 
it  would  be  necessary  to  presume  that  the  money  was  paid 
and  accepted  in  full  discharge  of  all  claims  secured  by  the 
mortgage,  and  this  presumption  can  not  be  made  in  the  face 
of  the  facts  stated  in  tlie  special  finding.  It  is  not  stated  in 
the  special  finding  that  the  principal,  interest  and  costs  of 
the  judgment  were  paid,  but  that  the  principal  and  interest 
of  the  mortgage  were  paid,  so  that  the  clear  inference  is  that 
the  redemption  was  not  from  the  decree,  but  from  the  mort- 
gage. The  appellants  were  not  bound  by  the  decree,  and, 
therefore,  had  a  right  to  redeem  from  the  mortgage  irre- 
spective of  the  decree.  Had  they  redeemed  from  the  de- 
cree, they  would  have  been  compelled  to  pay  the  principal, 
interest  and  costs  of  the  judgment,  with  ten  per  cent,  in- 
terest; but,  as  they  were  not  bound  by  the  decree,  that  bur- 
den was  not  put  upon  them.  The  amount  which  they  were 
liable  to  pay  to  entitle  them  to  redeem  was  not  fixed  by  the 
judgment,  but  depended  upon  the  covenants  of  the  mort- 
gage and  the  rights  of  the  appellee  as  occupying  the  posi- 
tion of  mortgagee  in  possession  under  the  mortgage.  The 
rights  of  the  parties — both  the  mortgagee  and  the  redemp- 
tioncrs — are  to  be  determined  from  the  mortgage,  and  not 
from  the  decree. 

Judgment  affirmed. 

Filed  Feb.  17,  1887. 

Vol.  110.— 37 
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On  Petition  for  a  Rehearing. 

Elliott,  J. — It  is  insisted  by  counsel  that  we  were  in 
error  iu  affirming  that  all  of  the  questions  arising  on  the 
special  finding,  excepting  one,  were  decided  on  the  former 
appeal,  but  we  find  on  re-examining  the  case  that  it  is  the 
counsel  who  are  in  error.  On  the  former  appeal  it  was  de- 
cided that  the  appellee  was  entitled  to  recover  premiums 
paid  for  insurance,  attorney's  fees  and  money  expended  for 
repairs.  Of  the  last  item  the  court  said :  "A  mortgagee  in 
possession  is  chargeable  with  the  rental  value  of  the  prop- 
erty, and  on  a  redemption  of  his  mortgage  he  is  entitled  to 
be  reimbursed  for  all  necessary  repairs  made  on  the  mort- 
gaged premises.  See  Jones  on  Mortg.,  section  1129,  and  the 
numerous  authorities  there  cited.''  Hosford  v.  JohisoUy  74 
lud.  479.  This  must  be  deemed  the  law  of  this  case, 
whether  it  is  to  be  regarded  as  authority  in  other  cases  or 
not,  for  the  questions  referred  to  were  all  directly  before  the 
court  and  were  adjudicated,  so  that  the  decision  there  made 
becomes  the  law  of  the  case.  We  did  not  in  our  former 
opinion  attempt  to  lay  down  any  general  rule  as  to  the  right 
of  a  mortgagee  to  reimbursement  for  repaii's,  nor  do  we  do 
so  now,  but  we  simply  act  upon  the  elementary  rule  that  a 
decision  on  appeal  rules  the  particular  case  throughout  all  it& 
stages. 

The  right  of  the  appellee  to  recover  money  paid  for  the^ 
services  of  a  watchman  to  protect  the  property  from  de- 
struction by  fire  was  not  decided  on  the  former  appeal,  but 
we  think  the  authorities  cited  in  our  former  opinion  clearly 
sustain  that  right. 

The  decision  on  the  former  appeal  declared  that  the  mort- 
gage bound  the  mortgagors  to  pay  insurance  premiums,  and 
that  the  junior  mortgagees  could  not  redeem  without  doing 
what  the  mortgagors  had  covenanted  to  do.  This  neces- 
sarily determined  the  right  of  the  senior  mortgagee  to  re- 
quire the   payment  of  those  premiums  by   the  appellants 
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when  they  sought  to  redeem,  for  they  are  asking  to  redeem  from 
the  mortgage  and  not  from  the  sale.  The  law  of  the  case  is 
made  for  us  by  that  decision,  and  even  if  we  now  regarded 
it  as  erroneous,  we  should  be  bound  to  follow  it ;  but  on  this 
point,  at  least,  we  think  it  clearly  right.  It  is  very  clear 
that  a  junior  mortgagee  has  a  right  to  redeem  only  by  doing 
what  the  senior  mortgage  bound  the  mortgagor  to  do,  since 
to  hold  otherwise  would  give  the  junior  mortgagee  a  better 
right  than  the  party  through  whom  he  derives  his  title. 

It  may  not  be  out  of  place,  although  it  may  not  be  neces- 
sary, to  suggest  that  here  the  appellee  is  a  mortgagee  in 
possession ;  while  in  Catterlin  v.  Ai^visb-oiig,  101  Ind.  258, 
the  party  in  possession  was  there  as  owner.  What  the  party 
in  possession  in  that  case  did,  both  in  receiving  rents  and 
making  repairs,  was  as  owner  ;  while  here  the  appellee's  title 
had  not  ripened  into  that  of  ownership.  State,  ex  reL,  v. 
Sherill,  34  Ind.  57 ;  Davis  v.  Langsdale,  41  Ind.  399 ;  Fel- 
ton  V.  Smith,  84  Ind.  485,  see  p.  487;  Bodine  v.  Moore,  18 
N.  Y.  347. 

Petition  overruled. 

FUed  June  30,  1887. 
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No.  13,440. 

Center  Township  v.  The  Board  op  Commissioners  of 
Marion  County  et  al. 

JtrRlSDicnoN. — Cluinge  of  Veaiu\ — Comenl. — £!8^op/>e/.— Where,  upon  appH-  /Ho^^ffS 

cation  for  a  change  of  venue,  the  parties  consent  that  the  cause,  or  any  ^ 

matter  pending  therein,  may  be  transferred  to  a  certain  court,  which  has 
jurisdiction  of  the  subject-mattfer,  they  thereby  confer  complete  juris- 
diction, and  are  estopped  to  afterwards  (juestion  it. 

Supreme  Court. — Mandate  on  Reversal  of  Judgment, — Dubj  of  Thnal  Court. — 
Arrest  of  JvdgmerU. — Special  Finding, — Where  a  cause  is  remanded  by  the 
Supreme  Court,  with  instructions  to  the  trial  court  to  re-state  its  conclu- 
sions of  law  and  to  render  a  particular  judgment,  the  latter  court  has 
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no  discretion,  but  must  render  the  judgment  in  accordance  with  the  man- 
'  date,  and  motions  in  arrest,  and  for  the  correction  of  the  special  findings, 
should  be  overruled. 

Same. — Rehearing, — Condusiveneas  of  Judgment. — The  judgment  of  the  Su- 
preme Court  denying  a  rehearing,  and  finally  disposing  of  a  cause,  is 
conclusive  as  to  all  matters  which  were  or  might  have  been  litigated 
therein. 

Judgment. — Relie/from.—Mi8fake.— Error  in  iS^peeial  Finding. — Error  of  the 
trial  court  in  its  special  findings  of  facts,  no  matter  how  occurring,  is 
not  the  mistake  of  a  party  within  the  meaning  of  section  396,  B.  S. 
1881,  for  which  relief  may  be  had  from  the  judgment. 

Same. — Equity. — Negligence. — Equity  will  not  relieve  a  party  from  a  judg- 
ment at  law,  where  it  appears  that  he  liad  a  valid  defence  which  he  neg- 
ligently failed  to  interpose  at  the  proper  time,  nor  will  it  relieve  against 
a  mistake  where  the  exercise  of  ordinary  and  reasonable  diligence  would 
have  disclosed  tlie  truth. 

From  the  Tippecanoe  Circuit  Court. 

A.  C.  Harris,  W.  H.  Calkins,  H.  N.  Spaan  and  J".  J2.  Car- 
nahan,  for  appellant. 

8.  If.  Shepard,  J.  B.  Elam,  C  MartindaU,  8.  R.  Dovmey, 
G.  W.  Stubbs  and  /.  W.  Baird,  for  appellees. 

HowK,  J. — This  is  the  same  case  which  was  appealed  to 
this  court  from  the  Marion  Superior  Court,  and  was  finally 
decided  here  on  the  24th  day  of  May,  1886.  The  opinion 
and  judgment  of  this  court,  on  that  appeal,  are  reported  un- 
der the  title  of  Board,  etc.,  v.  Center  Totvnship,  105  Ind.  422. 

On  that  appeal  the  cause  was  presented,  heard,  considered 
and  decided  here  upon  the  trial  court^s  special  findings  of  the 
facts,  and  its  conclusions  of  law  thereon.  The  judgment  of 
the  Marion  Superior  Court  was  then  reversed,  and  the  cause 
was  remanded,  with  instructions  to  state  its  conclusions  of 
law  in  accordance  with  the  opinion  of  this  court  then  pro- 
nounced, and  to  render  judgment  thereon  in  favor  of  the  In- 
dianapolis, Decatur  and  Springfield  Railway  Company,  against 
the  Board  of  Commissioners  of  Marion  County,  for  $65,000, 
and  interest  thereon  at  six  per  cent,  per  annum  from  the  18th 
day  of  March,  1881. 
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Upon  the  return  of  this  cause  into  the  Marion  Superior 
Court,  and  before  the  court  had  stated  its  conclusions  of  law 
and  rendered  judgment  thereon,  as  required  by  the  mandate 
of  this  court,  Center  township,  the  sole  appellant  herein,  by 
its  counsel,  interposed  a  written  motion  in  arrest  of  such  judg- 
ment, and  for  the  correction,  so  called,  of  the  special  find- 
ings of  facts  in  certain  specified  particulars.  This  motion 
was  overruled  by  the  court,  and  to  this  ruling  Cent^T  town- 
ship excepted,  and  filed  its  bill  of  exceptions;  and  thereupon 
the  trial  court,  in  obedience  to  the  mandate  of  this  court,  re- 
stated its  conclusions  of  law  upon  the  facts  theretofore  spe- 
cially found.  Upon  such  conclusions  of  law,  on  the  7th  day 
of  June,  1886,  the  trial  court  ordered,  adjudged  and  decreed 
that  the  Indianapolis,  Decatur  and  Springfield  Railway  Com- 
pany, on  its  cross  complaint  herein,  recover  of  and  from  the 
board  of  commissioners  of  Marion  county  the  sum  of  $85,- 
355.77,  such  judgment  to  bear  six  per  cent,  interest  per  an- 
num, to  which  judgment  Center  township  then  excepted,  and 
to  all  of  such  judgment  in  excess  of  $68,252.76,  being  the 
amount  not  paid  out  by  it,  the  board  of  commissioners  of 
Marion  county  then  excepted.  It  was  then  and  there  further 
ordered,  adjudged  and  decreed  by  the  court,  that  the  plain* 
tiff.  Center  Township,  take  nothing  by  itd  suit  herein,  and 
that  the  defendants  have  and  recover  of  it  their  costs  and 
charges  herein,  taxed  at dollars. 

Thereupon  Center  township  filed  its  verified  motion  to  be 
relieved  from  such  judgment  then  taken  against  it*  in  favor 
of  the  Indianapolis,  Decatur  and  Springfield  Railway  Com- 
pany, and  the  affidavits  of  Ernest  Kitz  and  H.  N.  Spaan, 
Esq.,  in  support  of  such  motion  ;  and  such  railway  company 
also  filed  the  affidavits  of  J.  V.  McNeal  and  of  Shepard,  Elam 
and  Marti  ndale,  in -opposition  to  such  verified  motion  of 
Center  township. 

Thereupon  the  railway  company  aforesaid  moved  the  court, 
upon  affidavit  filed,  for  a  change  of  judge  and  a  change  of 
venue,  which  motion  the  court  sustained,  and  the  court  then 
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announced  that,  if  there  were  no  objections,  it  would  tmus- 
fcr  the  matters  pending  herein  to  the  circuit  court  of  Tippe- 
canoe county,  before  the  Honorable  David  P.  Vinton,  judge 
of  such  court.  *^And  thereupon  each  of  the  parties  hereto, 
by  counsel,  having  severally  in  open  court  consented  that 
the  matters  now  pending  herein  should  go  to  the  said  Tip- 
pecanoe Circuit  Court,''  it  was  ordered  by  the  court  that  the 
venue  of  such  matters  then  pending  should  be  transferred  to 
such  circuit  court  for  further  hearing  and  determination. 

Afterwards,  on  September  27th,  1886,  in  such  Tippecanoe 
Circuit  Court,  the  matters  so  pending  herein  as  aforesaid  hav- 
ing been  fully  heard  and  considered,  the  verified  motion  of 
Center  township  to  be  relieved  from  the  judgment  taken 
against  it,  in  favor  of  the  aforesaid  railway  company,  was 
overruled  by  the  court,  and  to  this  ruling  the  plaintiff.  Center 
township,  and  the  defendants,  Wright  and  others  as  taxpayers, 
and  the  board  of  commissioners  of  Marion  county,  each  sep- 
arately and  severally  at  the  time  excepted,  and  filed  their  bills 
of  exceptions.  Thereupon  the  court  adjudged  that  such  rail- 
way company  recover  of  Wright  and  others,  taxpayers,  and 
of  Center  township,  its  costs  taxed,  etc.,  and  from  this  judg- 
ment this  appeal  is  now  here  prosecuted. 

Errors  are  assigned  here  by  appellant.  Center  township, 
which  call  in  question  the  overruling  (1)  of  its  motion  in  ar- 
rest of  judgment  and  for  the  correction  of  the  trial  court's 
special  findings  of  facts,  and  (2)  of  its  motion  to  be  relieved 
from  the* judgment  against  it,  in  favor  of  the  aforesaid  rail- 
way company. 

Cross  errors  have  also  been  assigned  by  Wright  and  others, 
as  taxpayers,  who  are  named  as  appellees  in  this  court.  These 
cross  errors  do  not  differ  from  the  errors  assigned  here  by 
Center  township,  except  in  this,  that  a  cross  error  is  assigned  " 
which  questions  the  jurisdiction  of  the  Tippecanoe  Circuit 
Court  to  hear  and  determine  the  pending  matters,  which  were 
transferred  to  that  court,  upon  change  of  venue  and  of  judge, 
from  the  Marion  Superior  Court.     If  this  cross  error  be  well 
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:assigQed,  of  course  all  the  j)roceedings  of  such  circuit  court 
herein  were  coravi  non  judice,  and  void,  and  its  orders  and 
judgment  must  be  reversed,  if  Wright  and  others  are  in  a 
<3ondition  to  assert  here  and  insist  upon  such  cross  error.  It 
is  not  claimed,  or  can  not  be  successfully  claimed,  that  the 
court  below  had  no  jurisdiction  of  the  subject  of  the  matters 
transferred  to  it  upon  change  of  venue.  This  being  so,  Wright 
and  others  are  estopped  from  claiming,  and  can  not  be  heard 
10  claim,  that  the  court  below  had  no  jurisdiction  to  hear  and 
determine  the  very  matters,  which,  as  is  shown  by  the  record, 
were  transferred  to  such  court  for  further  hearing  and  deter- 
mination, after  they,  by  their  counsel,  had,  in  open  court,  sev- 
<*rally  consented  to  such  transfer  thereof.  When  the  Marion 
Superior  Court  announced,  as  it  did,  that  it  would  transfer 
the  matters  then  pending  in  this  case  to  the  circuit  court  of 
Tippecanoe  county,  and  before  the  honorable  judge  of  such 
<rourt,  if  there  were  no  objections,  it  became  the  duty  of  each 
and  every  party  to  the  record,  if  he  or  they  intended  to  chal- 
lenge the  jurisdiction  of  that  court  upon  any  ground,  to  state 
at  once  his  or  their  objections  to  such  transfer,  and  the  rea- 
sons therefor.  In  such  case  the  party  can  not  remain  silent 
even,  and  afterwards  avail  himself  of  an  objection  to  the  ju- 
risdiction, for  his  silence  would  preclude  or  estop  him  from 
asserting  such  objection  almost,  or  quite,  as  effectively  as 
would  his  consent  in  open  court  to  such  transfer,  unless^  in- 
deed, the  objection  goes  to  the  jurisdiction  of  the  subject- 
matter,  which  is  not  and  can  not  be  waived.  Here,  as  we 
have  seen,  the  jurisdiction  of  the  Tippecanoe  Circuit  Court 
of  the  subject-matter,  upon  a  change  of  venue  and  of  judge 
properly  applied  for  apd  duly  granted  by  the  court  having 
original  jurisdiction,  is  unquestioned  and  unquestionable.  In 
such  case,  the  consent  of  the  parties  to  the  transfer  of  the 
matters  pending  to  the  court  below  for  hearing  and  decision, 
as  shown  by  the  record,  of  itself  conferred  jurisdiction,  and 
estopped  such  parties  from  thereafter  questioning  or  denying 
the  jurisdiction  of  that  court. 
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Besides,  all  the  parties  to  the  record  and  the  Marion  Su- 
perior Court  seem  to  have  considered  and  treated  the  pend- 
ing motions,  at  the  time  the  change  of  venue  and  of  judge 
was  granted^  as  motions  in  and  parts  of  the  original  cause. 
As  shown  by  the  record,  these  motions  were  entitled  in  the 
original  cause,  and,  after  they  were  overruled  by  the  Tip- 
pecanoe Circuit  Court,  the  record  of  the  Marion  Superior 
Court  in  such  original  cause  was  brought  to  this  court  by 
Center  township,  as  a  necessary  part  of  the  transcript,  on 
its  appeal  from  the  proceedings,  orders  and.  judgment  of  the 
court  below.  Whether  the  original  cause  was  an  ordinary 
civil  suit,  or  a  suit  in  chancery,  or  a  special  proceeding,  it 
was  the  "  one  form  of  action  ^'  which,  in  section  249,  R.  S. 
1881,  is  "denominated  a  civil  action/'  In  any  civil  action, 
"  upon  the  application  of  either  party,"  made  upon  affidavit 
showing  one  or  more  of  the  statutory  causes,  mentioned  in 
section  412,  R.  S.  1881,  the  court  in  term  or  the  judge  in 
vacation,  before  whom  such  action  is  pending,  has  no  dis- 
cretion, but  must  grant  the  change  of  venue  or  the  change 
of  judge.  This  is  settled  by  many  decisions  of  this  court. 
Krutz  V.  Griffith,  68  Ind.  444 ;  Shoemaker  v.  Smith,  74  Ind. 
71 ;  Heshion  v.  Preasley,  80  Ind.  490 ;  Burkett  v.  Holman, 
104  Ind.  6. 

It  can  not  be  doubted,  therefore,  that  either  party  to  the 
record,  upon  an  affidavit  at  the  proper  time  and  by  the 
proper  person,  showing  one  or  more  of  the  statutory  causes 
therefor,  would  have  been  entitled  to  a  change  of  venue  or 
a  change  of  judge,  in  the  original  cause.  Whether  "  the 
matters  pending  herein,"  which  were  transferred,  upon  the 
change  of  venue  and  change  of  judjnjo,  to  the  circuit  court 
of  Tippecanoe  county,  and  before  Judge  Vinton,  judge  of 
such  court,  were  or  were  not  motions  in  the  original  cause  ; 
it  is  certain,  we  think,  that  neither  Center  township,  nor 
Wright  and  others,  as  taxpayers,  are  in  a  condition  to  claim 
that  "  the  matters  pending  herein,"  so  transferred  as  afore- 
said, were  not  motions  in  and  parts  of  such  original  cause* 
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If  the  matters  so  pending  were  parts  of  the  original  cause, 
there  was  no  error  in  granting  the  change  of  venue  and 
change  of  judge,  in  such  cause,  and  the  Tippecanoe  Circuit 
Court,  and  Judge  Vinton,  as  judge  thereof,  acquired  full  and 
complete  jurisdiction  of  all  matters,  then  pending  and  un- 
determined therein. 

It  is  claimed  on  behalf  of  Center  township,  and  of  the 
taxpayers  of  such  township  who  have  here  assigned  cross 
errors,  that  the  Marion  Superior  Court  erred  in  overruling 
appellant's  motion  in  arrest  of  the  judgment,  which  that 
court  was  instructed  to  render  by  the  judgment  and  man- 
date of  this  court,  and  for  the  correction  of  the  special  find- 
ings of  facts,  so  as  to  show  that  the  aforesaid  railway  com- 
pany had  not  in  fact,  as  the  trial  court  had  found,  located 
and  built  its  principal  machine  shops  within  the  limits  of 
Center  township,  but  that  in  truth  and  in  fact,  and  contrary 
to  what  the  court  had  found  to  be  the  fact,  such  railway 
company  had  located  and  built  its  principal  machine  shops 
outside  of  the  limits  of  Center  township,  and  within  the 
limits  of  Wayne  township,  in  Marion  county.  We  are  of 
opinion  that  no  error  was  committed  by  the  court  in  over- 
ruling such  motion.  In  section  660,  R.  S.  1881,  as  appli- 
cable to  the  case  in  hand,  it  is  provided  as  follows :  "  When 
the  judgment  is  reversed,  in  whole  or  in  part,  the  Supreme 
Court  shall  remand  the  cause  to  the  court  below,  *  *  *  * 
if  no  new  trial  is  required,  with  particular  instructions 
relative  to  the  judgment  to  be  rendered  and  all  modifica- 
tions thereof/'  When  this  cause  was  here  before,  Board, 
etc.,  V.  Center  Township,  supra,  in  the  opinion  of  the  court 
it  is  said,. in  limine  :  '*  This  case  was  disposed  of  below  upon 
a  special  finding  of  facts  and  conclusions  of  law  thereon. 
Whether  or  not  the  conclusions  of  law  are  correct,  is  the  only 
question  for  discussion  by  this  court." 

After  an  exhaustive  examination  and  careful  consideration 
of  that  question,  this  court  concluded  that  the  trial  court 
had  erred  in  its  conclusions  of  law  upon  the  facts  specially 


^86  SUPREME  COUET  OF  INDIANA, 

Center  Township  v.  The  Board  of  Commissioners  of  Marion  County  et  oL 

fouad.  Thereupon,  the  judgment  below  was  in  all  things 
reversed  by  this  court.  The  facts  of  the  case  appeared  to 
have  been  fully  and  correctly  found  by  the  trial  court,  in 
its  special  finding  of  facts,  and  no  new  trial  was  required. 
Indeed,  all  the  parties  to  the  record,  save  only  Center  town- 
ship, excepted  to  the  court's  conclusions  of  law,  and  thereby 
admitted,  as  we  have  oflen  held,  that  the  facts  had  been  fully 
and  correctly  found.  Shoemaker  v.  Smithy  100  Ind.  40; 
Helms  V.  Wagner,  102  Ind.  385 ;  Burdge  v.  Bolin,  106  Ind. 
175  (55  Am.  li.  724).  When  the  judgment  was  reversed, 
therefore,  we  remanded  the  cause  to  the  Marion  Superior 
Court,  "  with  particular  instructions  relative  to  the  judg- 
ment to  be  rendered."  It  became  the  duty  of  that  court  to 
comply  implicitly,  and  without  unnecessary  delay,  with  such 
instructions,  and  to  render  judgment  in  accordance  there- 
with. That  court  had  no  discretion;  it  had,  in  fact,  no 
power  to  render  any  other  or  different  judgment,  in  this 
case,  than  the  judgment  it  was  required  to  render  by  the 
instructions  and  mandate  of  this  court.  In  Julian  v.  Seal, 
34  Ind.  371,  the  court  said  :  "  It  is  the  duty  of  the  inferior 
courts  of  this  State  to  implicitly  obey  and  execute  in  good 
faith  the  decisions  and  orders  of  this  court,  and  if  this  be 
not  done  the  administration  of  justice  would  become  a  farce 
and  a  reproach."  So,  also,  in  Dodge  v.  Gaylord,  53  Ind. 
365,  it  was  said  :  "  It  was  the  solemn  and  imperative  duty 
of  the  court  below  to  carry  out  in  good  faith  the  decision 
and  instructions  of  this  court."  Upon  this  point,  see,  also, 
the  numerous  authorities  there  cited.  . 

Appellant's  motion  in  arrest  of  judgment,  and  for  the 
correction  of  the  special  findings  of  facts,  we  think,  was 
correctly  overruled  for  another  reason.  Substantially  the 
same  questions,  which  were  presented  by  such  motion,  had 
been  previously  prosonted  to  and  considered  by  this  court, 
by  the  petition  of  Center  township  for  a  rehearing,  in  Board, 
^te.,  v.  Center  Township,  supra.  From  the  opinion  of  this 
court  upon  such  petition,  it  will  be  seen  that  the  principal 
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ground  upon  which  the  rehearing  was  prayed  for  was,  that 
the  record  of  the  cause  did  not  speak  the  truth  as  to  one 
matter  of  fact,  upon  which  the  original  opinion  was  largely 
rested  in  deciding  the  case  in  favor  of  the  above  named 
railway  company.  The  fact  referred  to,  as  specially  found 
by  the  trial  court,  was  substantially  that  such  railway  com- 
pany, as  the  successor  of  the  Indiana  and  Illinois  Central 
Railway  Company,  some  time  prior  to  the  trial  of  the  cause, 
had  located  and  built  its  principal  machine  shops  within  the 
limits  of  Center  township.  It  was  claimed  in  the  petition 
for  a  rehearing,  and  correctly  so  as  it  appeared,  that  the  fact 
thus  found  by  the  court  was  not  true,  but  that,  on  the  con- 
trary, the  fact  was  that  the  principal  machine  shops  of  such 
railway  company  were  located  and  built  beyond  the  line 
dividing  Center  and  Wayoe  townships,  in  Marion  county, 
and  within  the  limits  of  Wayne  township.  It  was  further 
claimed  in  such  petition,  that  this  mistake  of  fact,  as  it  was 
called,  had  its  origin  in  the  mutual  mistake  of  the  counsel 
engaged  in  the  cause,  as  to  the  actual  and  true  location  of 
the  principal  machine  shops  of  the  railway  company. 

Of  this  last  claim  in  such  petition,  in  the  opinion  of  the 
court  thereon,  it  is  said :  "  However  this  may  have  been, 
during  the  pendency  of  the  cause  in  the  court  below,  it  is 
shown  with  reasonable  certainty,  as  it  seems  to  us,  that  the 
able  attorney  of  Center  township  was  fully  informed  of  such 
mistake  of  fact  in  the  special  finding  of  facts,  and  that  such 
railway  company  had,  in  fact,  located  and  built  its  principal 
machine  shops  within  the  limits  of  Wayne  township,  and 
not,  as  specially  found  by  the  trial  court,  in  Center  town- 
ship, before  the  oral  argument  of  the  case  in  this  court  was 
fully  heard,  or  the  cause  was  finally  submitted  for  our  de- 
cision. We  were  not  informed  of  any  mistake  of  fact  in 
the  record,  but  we  heard  and  decided  the  cause,  with  the  be- 
lief and  upon  the  supposition  that  the  record  before  us,  as 
it  ought  to  have  done,  imported  ^absolute  verity.'  *  *  * 
We  are  now  asked,  on  behalf  of  such  township,  to  grant  a 
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rehearing  and  a  stay  of  proceedings  in  the  pending  appeal,, 
until  such  time  as  the  record  below  can  be  so  corrected  that 
it  will  'speak  the  truth; '  " 

This  petition  was  denied  by  this  court,  and  this  denial 
was,  we  think,  under  the  law,  the  end  of  this  case  and  of  all 
matters  which  were  or  might  have  been  litigated  therein. 
This  has  always  been  the  law  in  this  State,  since  Fischli  v. 
Fischli,  1  Blackf.  360. 

The  only  other  error  complained  of  here  is  the  overruling- 
by  the  Tippecanoe  Circuit  Court  of  the  motion  of  Center 
township  to  be  relieved  from  the  judgment  of  the  Marioa 
Superior  Court,  entered  herein  in  compliance  with  the  in- 
structions of  this  court.  This  motion  is  based  upon  the  same 
mistake  of.  fat;t,  heretofore  spoken  of,  in  the  special  finding 
of  facts,  which  mistake  it  was  claimed  had  its  origin  in  the 
mutual  mistake  of  the  counsel  engaged  in  the  cause,  as  to  the 
actual  and  true  location  of  the  principal  machine  shops  of 
the  railway  company.  Indeed,  in  this  motion.  Center  town- 
ship based  its  claim  to  be  relieved  from  the  judgment  taken 
against  it,  upon  substantially  the  same  facts  which  were  pre- 
sented to  and  considered  by  this  court  in  its  petition  for  a 
rehearing,  and  which  were  presented  to,  and  ruled  upon,  by 
the  Marion  Superior  Court,  in  its  motion  in  arrest  of  judg- 
ment and  for  the  correction  of  the  mistake  in  the  special  find- 
ings of  facts.  Apparently,  this  motion  was  prepared  with 
reference  to  the  last  clause  or  sentence  of  section  396,  R.  S» 
1881,  which  provides  that  "The  court  *  *  *  shall  relieve  a 
party  from  a  judgment  taken  against  him,  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect,  *  *  *  on 
complaint  or  motion  filed  within  two  years.^^  It  is  clear,  how- 
ever, that  this  statutory  provision  can  have  no  application  to- 
the  case  in  hand. 

In  Nelson  v.  Johnson,  18  Ind.  329,  in  speaking  of  section 
99  of  the  civil  code  of  1852,  which  was  substantially  the  same 
as  section  396,  supra,  the  court  said  :  "  This  section  seems  to 
have  reference  to  cases  in  which  the  ground  of  relief  is  lim- 
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ited  to  the  act  of  taking  or  rendering  the  judgment,  as  in 
cases  of  default,  and  does  not  look  to  errors  which  occur  dur- 
ing the  progress  of  a  cause  where  both  parties  are  present 
in  court/' 

Error  of  the  court  in  its  special  findings  of  facts,  no  mat- 
ter how  that  error  may  have  occurred,  is  not  the  mistake  of 
a  party,  within  the  meaning  of  section  396,  supra,  and  for* 
which  relief  may  be  had  thereunder.     Lawler  v.  Couchy  80 
Ind.  369 ;  Burton  v.  Harris,  76  Ind.  429. 

In  Sharp  v.  Moffiil,  94  Ind.  240,  the  court  said  :  "  In  gen- 
eral, no  mistake,  inadvertence,  or  neglect,  attributable  to  the 
attorney,  can  be  successfully  used  as  a  ground  for  relief,  unless 
it  would  have  been  excusable  if  attributable  to  the  client." 
Freetnan  Judg.,  section  112. 

But  it  is  claimed  that  the  motion  of  Center  township  for 
relief  from  the  judgment  was  an  application  to  the  equitable 
power  of  the  court,  and,  therefore,  ought  to  have  been  sus- 
tained. Equity  will  not,  however,  relieve  a  party  from  a 
judgment  at  law,  where  it  aj)pears  that  such  party  had  a 
valid  defence,  which  he  negligently  failed  to  interpose  at  the 
proper  time.  Thus,  in  Le  Guen  v.  Gouverneur,  1  Johns.  Cases, 
436,  on  page  502,  it  was  said  by  Kent,  J. :  "Every  person 
is  bound  to  take  care  of  his  own  rights,  and  to  vindicate 
them  in  due  season,  and  in  proper  order.  This  is  a  sound 
and  salutary  principle  of  law.  Accordingly,  if  a  defendant 
having  the  means  of  defence  in  his  power,  neglects  to  use  them, 
and  suffers  a  recovery  to  be  had  against  him  by  a  competent 
tribunal,  he  is  forever  precluded.''  Again,  on  page  505,  the 
following  language,  which  seems  peculiarly  applicable  to  the 
defence  of  Ceuter  township  to  the  cross  complaint  of  the  rail- 
way company,  was  used  by  Judge  Kent  :  "  The  attention 
of  the  respondents  upon  the  trial  at  law,  was,  no  doubt,  oc- 
cupied in  defending  themselves  on  another  ground,  and, 
probably,  they  concluded  that  the  ground  which  they  took 
was  stable  and  competent.  This,  however,  makes  no  differ- 
ence in  the  case.     The  law  imposes  it  on  every  man  to  know, 
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at  his  peril,  the  strength  of  his  claim,  and  the  soundness  and 
extent  of  his  defence.  It  indulges  him  even  to  make  as  man}r 
separate  pleas  or  kinds  of  defence  as  he  may  deem  material,  pro- 
vided it  be  done  in  due  season.  *  *  *  But  they  (respondents) 
have  chosen  to  abide  by  one  species  of  defence,  and  to  waive 
another,  and  like  other  litigants  in  similar  cases,  they  must 
be  concluded  by  their  election."  Duncan  v.  Lyony  3  Johns. 
Ch.  351 ;  McVickar  v.  Wolcott,  4  Johns.  (N.  Y.)  510  ;  Ward 
V.  Tovm  of  Sout/ifield,  102  N.  Y.  287. 

It  is  claimed,  also,  on  behalf  of  Center  township,  in  ita 
motion  for  relief  from  the  judgment,  that  its  counsel  did  not 
know,  at  the  time  the  special  findings  of  facts  were  made  and 
announced,  that  the  principal  machine  shops  of  the  railway 
company  were  not  in  Center  township,  or  were  in  Wayne 
township.  It  is  not  claimed,  and,  indeed,  could  not  be,  that 
the  actual  and  true  facts,  as  to  the  exact  location  of  such  shops 
could  not  have  been  jeasily  ascertained  by  slight  examination 
or  inquiry,  and  ordinary  eflPorts.  Nor  is  it  claimed  that  the 
railway  company,  or  its  counsel,  knew  at  the  time  that  its 
principal  machine  shops  were  not  located  in  Center  township, 
or  were  located  in  fact  in  Wayne  township,  and  concealed,  or 
attempted  to  conceal,  the  actual  facts  from  Center  township 
or  its  counsel.  On  the  contrary,  one  of  the  grounds  specified 
in  the  motion  for  relief,  which  we  are  now  considering,  was 
that  the  mistake  of  fact,  as  to  the  location  of  the  principal 
machine  shops  of  the  railway  company,  had  its  origin  in  the 
mutual  mistake  of  the  counsel  engaged  in  the  cause.  If  it 
be  true  that  the  counsel  were  mutually  mistaken  as  to  the 
fact  in  question,  it  can  not  be  said  that  they  could  not,  by  the 
exercise  of  ordinary  and  reasonable  diligence,  have  obtained 
full  and  exact  knowledge  of  such  fact.  In  such  case  equity 
will  afford  no  relief,  "since  that  would  be  to  encourage  cul- 
pable negligence."  1  Story  Eq.  Juris.,  section  146  ;  Peyton 
V.  KrugeTy  77  Ind.  486;  Johnson  v.  Herr,  88  Ind.  280. 

For  the  reasons  given,  we  are  of  opinion  that  no  error  was 
committed  by  the  Tippecanoe  Circuit  Court  in  overruling  the 
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motion  of  Center  township  to  be  relieved  from  the  judgment 
of  the  Marion  Superior  Court. 

The  judgment  is  affirmed,  with  costs. 

Elliott,  C.  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Feb.  5, 1887 ;  petition  for  a  rehearing  overruled  June  30, 1887. 


No.  13,406. 

Mayfield  v.  The  State. 

CBiMTNAli  Law. — Affidavit  for  Continuance. — Absent  Witness, — Admission  by 
State  as  to  t'ltUh  of  Facts  Stated: — Instruction. — Where  it  is  stated  in  an 
affidavit  for  a  continuance,  that  a  certain  fact  can  be  proved  by  an  ab- 
sent witness,  and  the  State,  in  order  tliat  an  immediate  trial  may  be  had, 
admits  the  truth  of  such  fact,  an  instruction  to  the  jury,  that  it  must 
be  taken  as  true  for  the  purposes  of  the  trial,  but  that  "  the  weight  and 
effect  of  such  fact  upon  the  merits  is  a  question  exclusively  for  your 
determination,"  is  not  erroneous. 

Same. — Homicide. — Self- Defence.  — Threats,  —  Witness.  —  Contradictory  Stat&- 
mento  Out  of  Cou>rt. — Instruction. — Upon  a  trial  for  homicide,  where  it 
was  claimed  by  the  defendant  that  he  acted  in  self-defence,  and  that 
the  deceased  had  previously  made  threats  of  violence,  the  father  of  the^ 
latter  was  asked  on  cross-examination  whether,  prior  to  the  killing,  he 
had  not,  in  the  pj^sence  of  the  deceased  and  one  S.,  said  to  the  latter - 
that  "if  those  Mayfield  boys  (meaning  the  defendant  and  his  brother) 
don't  watch  they  will  get  hurt,  for  George  (meaning  the  deceased)  will 
shoot  them."  He  answered  that  he  did  not  recollect  making  such  a 
statement.  S.  was  afterward  introduced  for  the  defendant  and  testified 
that  at  the  time  and  place  mentioned  such  witness  did  make  the  state- 
ment in  question,  in  the  presence  of  himself  and  the  deceased,  and  that 
the  latter  was  apparently  giving  attention  thereto. 

Heldy  that  an  instruction,  limiting  S.'8  testimony  to  its  effect  as  impeach- 
ing evidence  only,  was  erroneous. 

From  the  Sullivan  Circuit  Court. 

D.  W.  Voorhees,  J.  0.  Briggs,  J.  T.  Hays,  W.  C.  Jffultz,  J. 
W,  Shettouy  J,  S.  Bays  and  H,  J,  Hays,  for  appellant. 

/.  W.  Gordon,  J.  C.  F.  Gordon,  S.  Axtell  and  G  E.  Bar- 
retty  for  the  State.    . 
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NiBLACK,  J. — This  was  a  prosecution  agaiust  the  ap- 
pellant, Elias  W.  Mayfield,  for  the  alleged  murder  of  George 
D.  Litton,  on  the  3d  day  of  September,  1886,  in  the  county 
of  Greene,  in  this  State.  The  charge  contained  in  the  in- 
dictment constituted  murder  in  the  first  degree.  The  venue 
was  changed  to  the  Sullivan  Circuit  Court,  where  a  trial  re- 
sulted in  a  verdict  finding  the  appellant  guilty  of  voluntary 
manslaughter,  and  in  a  sentence  of  confinement  in  the  State 
prison  for  a  period  of  ten  years.  Questions  upon  the  evi- 
dence and  upon  instructions,  given  as  well  as  refused,  were 
reserved  at  the  trial. 

The  appellant  and  the  deceased  were  near  neighbors,  each 
residing  with  and  constituting  .a  part  of  his  father's  family 
at  the  time  of  the  homicide.  The  killing  was  admitted. 
The  prosecution  was  conducted  upon  the  theory  that  the  act 
was  committed  purposely  and  premeditatedly ;  while  on  be- 
half of  the  appellant  it  was  claimed  that,  in  taking  the  life 
of  the  deceased,  he  acted  entirely  in  self-defence. 

It  was  shown  at  the  trial  that,  on  the  morning  of  the 
3d  day  of  September,  1885,  the  appellant  left  home  with 
the  avowed  purpose  of  going  out  some  distance  away  to 
hunt  squirrels;  that  he  was  armed  with  a  double-barrelled 
shotgun  loaded  with  powder  and  small  shot ;  that  on  his  way 
he  met  the  deceased  in  a  lane,  which  was  a  public  highway; 
that  some  kind  of  an  altercation  immediately  ensued,  where- 
upon the  appellant  fired  both  barrels  of  his  gun  at  the  de- 
ceased, killing  him  instantly;  that  no  one  else  was  present 
at  the  time  of  the  homicide;  that  a  feud,  sometimes  taking 
the  form  of  high  words  and  violent  demonstrations,  had  ex- 
isted between  the  two  families  for  several  years  previously. 
The  State  relied  upon  some  alleged  admissions,  and  other 
circumstances,  as  tending  to  establish  a  premeditated  pur- 
pose to  kill  the  deceased.  For  his  justification  in  the  use 
of  a  deadly  weapon,  the  appellant  relied  upon  previous 
threats,  and  upon  aggressive  demonstrations  of  violence, 
both  previously  and  at  the  time  of  the  homicide. 
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Before  the  trial  began  the  appellant' filed  his  affidavit, 
stating  that  he  could  not  safely  go  to  trial  without  the  testi- 
mony of  his  mother;  that  he  could  prove  by  her  that  on 
the  morning  during  which  the  deceased  was  killed,  he 
started  to  a  certain  creek  bottom  for  the  purpose  of  hunting 
squirrels,  and  that  it  was  this  circumstance  which  took  him 
along  the  lane,  where  he  met  the  deceased.  The  prosecut- 
ing attorney  thereupon  admitted  that  what  the  appellant  al- 
leged he  could  so  prove  by  his  mother  was  true,  and  upon 
that  admission  the  trial  proceeded. 

As  applicable  to  that  admission  the  court  instructed  the 
jury  that,  '*As  a  matter  of  law,  I  will  say  to  you  that  the 
facts  stated  in  the  affidavit  for  a  continuance,  (in)  which  the 
defendant  alleged  (what)  he  expected  to  prove  by  his 
mother,  Sarah  E.  Mayfield,  and  which  has  been  read  *  *  * 
in  your  hearing,  must,  for  the  purposes  of  the  trial,  be  taken 
as  true.  The  weight  and  effect  of  such  facts  upon  the 
merits  is  a  matter  exclusively  for  your  determination.^' 

It  is  argued  that  the  last  clause  of  this  instruction  tended 
io  diminish  the  weight  and  influence  which  the  law  attached 
to  the  admission  to  which  the  instruction  referred,  and  that, 
in  consequence,  the  instruction  was  erroneous,  citing  Wassels 
V.  The  State,  26  Ind.  30,  and  section  1781,  R.  S.  1881.  But 
we  see  no  reason  for  placing  such  a  construction  upon  the 
clause  in  question.  The  truth  of  an  admitted  fact  in  a  cause 
is  one  thing,  and  its  materiality  or  relative  importance,  as 
affecting  the  merits  of  the  controversy,  may  be,  and  often  is, 
quite  another  thing.  The  instruction,  as  a  whole,  simply 
recognized  that  distinction,  and  hence  stated  the  law  cor- 
rectly. 

Thomas  C.  Litton,  the  father  of  the  deceased,  was  called  as 
a  witness,  and  testified  on  behalf  of  the  State.  On  his  cross- 
examination  he  was  asked  whether,  about  the  last  of  Feb- 
ruary or  the  first  of  March,  1885,  at  his  house,  and  in  the 
presence  of  his  son,  George  D.  Litton,  the  deceased,  and  one 
Vol.  110.— 38 
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William  Spencer,  he  did  not  say  to  him,  Spencer,  in  sub- 
stance: "If  those  Mayfield  boys  (meaning  the  appellantaud 
his  brother  Charles)  don't  watch  they  will  get  hurt,  for  George 
will  shoot  them;  that  he  (George)  is  not  afraid  of  them/^ 
To  this  the  witness  answered  that  he  did  not  recollect  mak- 
ing such  a  statement. 

Spencer  was  afterwards  introduced  as  a  witness  for  the  ap- 
pellant, and,  amongst  other  things,  testified  that  he  was  at 
the  house  of  the  witness  Litton  about  the  last  of  February 
or  the  first  of  March,  1885;  that  !?aid  witness  Litton  said  to 
him,  the  said  Spencer,  that  "  if  those  Mayfield  boys  (mean- 
ing the  appellant  and  his  brother  Charles)  don't  watch  out 
they  will  get  hurt,  for  George  (meaning  the  deceased)  will 
shoot  them ;  he  is  not  afraid  of  them ; "  that  they  and  the 
Litton  family  were  all  arranging  to  start  to  church  at  the 
time;  that  the  deceased  was  present  when  this  statement  was 
made,  and  looked  around  at  his  father  at  the  time  in  a  man- 
ner indicating  that  he  was  giving  attention  to  what  was  said, 
as  stated. 

As  bearing  upon  contradictory  statements  made  by  wit- 
nesses out  of  court,  the  court  gave  a  general  and  hypotheti- 
cal instruction,  which,  in  its  practical  apjjlication  to  the  tes- 
timony given  by  Spencer  as  above  set  out,  told  the  jury  that 
such  testimony  could  only  be  considered  as  evidence  im- 
peaching, or  tending  to  impeach,  the  testimony  of  the  witness 
Litton,  and  ought  not,  therefore,  to  be  regarded  as  either 
proving,  or  tending  to  prove,  the  truth  of  any  alleged  or 
independent  fact  in  the  cause. 

That  instruction  is  sought  to  be  sustained  upon  the  ground 
that  as  the  foundation  for  the  testimony  of  Spencer  was  laid 
by  addressing  a  question  to  Thomas  C.  Litton  on  his  cross- 
examination,  Spencer's  testimony  could  only  be  considered  as 
pertinent  and  material  in  so  far  as  it  contradicted,  and  in 
that  way  tended  to  impeach,  the  witness  Litton,  and  was, 
hence,  not  competent  for  any  other  purpose. 

There  is,  however,  no  rule  of  evidence,  known  to  us,  which 
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will  support  such  a  distinction  as  that  contended  for.  -Spen- 
cer's testimony  might  have  been  introduced  as  evidence  in 
chief,  tending  to  prove  an  implied  threat  on  the  part  of  the 
deceased,  but  its  force  and  effect  as  evidence  were  not  dimin- 
ished by  having  been  brought  out  in  a  less  direct  way.  Once 
properly  before  the  jury,  that  tribunal  was  entitled  to  con- 
sider it  for  whatever  it  fairly  tended  to  establish  concerning 
any  matter  in  controversy  at  the  trial. 

Wharton,  in  his  work  on  Criminal  Evidence,  at  section 
679,  says:  "If  A.,  when  in  B.'s  presence  and  hearing,  makes 
statements  which  B.  listens  to  in  silence,  interposing  no  ob- 
jection, A.'s  statements  may  be  put  in  evidence  against  B. 
whenever  B.'s  silence  is  of  such  a  nature  as  to  lead  to  the 
inference  of  assent."  On  the  same  subject,  see  1  Greenleaf 
Ev.,  section  197. 

Whether  the  conduct  of  the  deceased,  as  testified  to  by 
Spencer,  amounted  to  an  implied  threat  against  the  appellant, 
became  a  material  question  for  the  jury,  and,  consequently, 
the  instruction  which  placed  a  different  construction  upon 
Spencer^s  testimony  was  erroneous. 

We  attach  more  importance  to  this  error  than  we  might 
do,  for  the  reason  that  the  case  is  not,  in  all  respects,  a  satis- 
factory one  on  the  evidence. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

The  clerk  will  give  the  necessary  notice  for  the  return  of 
the  prisoner. 

filed  May  10, 1887. 
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No.  12,534. 

Rice  v.  Manford. 

Pleading. — Complaint  Before  Justice  of  Peace.  Sufficiency  of, — Where  an  ac- 
tion is  commenced  before  a  justice  of  the  peace,  the  complaint  will  be 
held  good  on  appeal  if  it  was  sufficient  to  inform  the  defendant  of  the 
nature  of  the  cause  of  action,  and  so  explicit  that  a  judgment  thereon 
would  bar  another  action  for  the  same  cause. 

Special  Finding.— Genem/  Verdi/d.—Uoivin  fcyr  Judgment  Notmihstanding, 
— Where  the  facts  specially  found  by  a  jury  are  inconsistent  with  each 
other,  contradictory  and  uncertain  in  their  meaning,  and  insufficient  to 
support  any  judgment  in  favor  of  the  party  moving  for  judgment  thereon, 
the  general  verdict  will  stand. 

Prom  the  Jefferson  Circuit  Court. 

J.  M,  Keatinge  and  L,  Howland,  for  appellant. 

C.  A.  Korbly  and  W.  0.  Ford,  for  appellee. 

HowK,  J. — In  this  ease  appellee  sued  appellant  before  a 
justice  of  the  peace,  of  Jefferson  county,  upon  an  open  ac- 
count for  goods  sold  and  delivered  by  him  to  appellant,  at 
his  instance  and  request.  The  trial  of  the  cause  before  the 
justice  resulted  in  a  verdict  and  judgment  for  appellee.  On  an 
appeal  to  the  court  below,  the  cause  was  there  tried  by  a  jury, 
and  a  general  verdict  was  returned  for  appellee,  the  plaintiff 
below.  With  their  general  verdict  the  jury  also  returned 
into  court  their  special  findings  upon  particular  questions  of 
fact,  submitted  to  them  by  the  parties  under  the  direction  of 
the  court.  Over  appellant^s  motions  (1)  for  judgment  in^bis 
favor  on  the  special  findings  of  the  jury,  notwithstanding 
their  general  verdict,  and  (2)  for  a  new  trial,  the  court  ren- 
dered judgment  against  him,  in  appellee's  favor,  for  the  dam- 
ages aswsessed  in  the  general  verdict  and  the  costs  of  suit. 

Appellant  has  assigned  here  as  error,  that  appellee's  com- 
plaint herein  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  complaint  is  substantially  a  common 
count  for  goods  sold  and  delivered  by  appellee  to  appellant, 
at  his  special  instance  and  request ;  and  an  itemized  bill  of 
particulars  is  filed  with  and  made  part  of  such  complaint.    It 
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is  very  clear^  therefore,  that  the  complaint  herein  fully  in- 
formed appellant  of  the  nature  of  appellee's  cause  of  action, 
and  was  so  explicit  in  its  statement  of  facts  that  a  judgment 
thereon  might  be  used  as  a  complete  bar  to  another  suit  for 
the  same  cause. 

Where,  as  here,  the  suit  was  originally  commenced  before 
a  justice  of  the  peace,  it  is  settled  by  our  decisions  that  such 
a  complaint  is  good,  even  when  questioned  by  a  demurrer  for 
the  want  of  sufficient  facts,  and  good  beyond  any  room  for 
doubt  when  challenged  for  the  first  time  by  an  assignment 
here,  as  error,  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  Powell  v.  Dellart,  55  Ind.  94  ;  -De- 
Prieat  v.  State,  ex  rel.,  68  Ind.  569 ;  Beineke^  v.  Wurglery  11 
Ind.  468;  Louisville,  etc.,  R.  W.  Co.  v.  Zink,  92  Ind.  406; 
Western  Union  Tel.  Co.  v.  Huff,  102  Ind.  535. 

It  is  claimed  on  behalf  of  appellant,  that  the  court  below 
erred  in  overruling  his  motion  for  a  judgment  in  his  favor 
upon  the  special  findings  of  the  jury  herein,  notwithstanding 
their  general  verdict. 

In  section  547,  R.  S.  1881,  which  is  substantially  a  re- 
enactment  of  section  337  of  the  civil  code  of  1852,  it  is  pro- 
vided as  follows:  "  When  the  special  finding  of  facts  is  in- 
consistent %vith  the  general  verdict,  the  former  shall  control 
the  latter,  and  the  court  shall  give  judgment  accordingly.'^ 

In  the  consideration  of  a  motion  for  judgment  upon  the  spe- 
cial findings  of  the  jury,  notwithstanding  their  general  ver- 
dict, it  is  settled  by  our  decisions  that,  while  all  reasonable 
presumptions  will  be  indulged  here  in  favor  of  the  general 
verdict,  nothing  will  be  presumed  in  support  of  the  special 
findings  of  facts.  Cook  v.  Howe,  11  Ind.  442;  Lassiter  v» 
Jackman,  88  Ind.  118;  Baltimore^  etc.,  R.  R.  Co.  v.  Rowan^ 
104  Ind.  88. 

In  the  decision  of  such  a  motion  as  the  one  under  con- 
sideration, all  the  fects  specially  found  by  the  jury  must  be 
construed  together,  for  the  purpose  of  ascertaining  their 
true  legal  efiFect.     If  the  facts  so  found,  when  thus  con- 
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strued,  are  so  inconsistent  with  the  general  verdict  that  they 
can  not  be  reconciled  therewith  on  any  reasonable  hypothe- 
sis, and  are  sufficient  to  support  a  judgment  in  favor  of  the 
moving  party,  then  the  facts  so  found  will  control  the  gen- 
eral verdict,  and  the  court  must  give  judgment  accordingly. 
Thompson  v.  Oinoinnati,  etc.,  B.  R.  Co.,  64  Ind.197;  Balti- 
more,  etc.,  R.  R.  Go.  v.  Rowan,  supra;  Frank  v.  Gh^mes, 
105  Ind.  346. 

If,  however,  the  facts  so  specially  found,  when  construed 
as  aforesaid,  are  manifestly  inconsistent  with  each  other, 
contradictory  and  uncertain  in  their  meaning,  and  wholly 
insufficient  to  support  any  judgment  in  favor  of  the  moving 
party,  as  in  the  case  we  are  now  considering,  we  have  often 
decided  that  the  facts  so  found  will  not  control  the  general 
verdict,  but  the  latter  must  stand,  and  judgment  must  be 
rendered  thereon,  without  regard  to  the  facts  found  specially. 
Grand  Rapids,  etc.,  R.  R.  Co.  v.  McAnnally,  98  Ind.  412; 
Redelsheimer  v.  Miller,  107  Ind.  485 ;  Rice  v.  (Xty  of  Evans- 
ville,  108  Ind.  7. 

Appellant's  motion  for  judgment  in  his  favor,  on  the 
special  findings  of  the  jury,  notwithstanding  their  general 
verdict,  was  correctly  overruled. 

The  general  verdict  was  found  by  the  jury,  upon  conflict- 
ing evidence,  and  there  is  evidence  in  the  record  of  this 
cause  which  strongly  tends,  we  think,  to  sustain  such  gen- 
eral verdict  on  every  material  point.  In  such  a  case,  it  is 
settled  by  a  long  line  of  our  decisions,  that  the  verdict  will 
not  be  disturbed,  nor  the  judgment  be  reversed,  upon  what 
seems  to  us  to  be  the  weight  or  preponderance  of  the  evi- 
dence. 

The  only  point  made  by  ^appellant's  counsel,  under  the  al- 
leged error  of  the  court  in  overruling  the  motion  for  a  new 
trial,  relates  to  the  general  verdict,  and  as  to  it  all  that  is 
said,  in  the  brief  of  counsel,  is  the  bald  statement  that  "it 
is  entirely  unsupported  by,  and  is  contrary  to,  the  evidence." 
There  are  no  "  marginal  notes  "  on  the  record  of  this  cause,  and 
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there  is  no  such  brief  on  behalf  of  appellant  as  is  required 
by  the  rules  and  decisions  of  this  court.  City  of  Anderami 
V.  Nealy  88  Ind.  317,  and  cases  cited.  This  appeal,  there- 
fore, might  well  have  been  dismissed,  as  suggested  by  ap- 
pellee's counsel,  for  appellant's  non-compliance  with  the 
rules  of  this  court;  but  we  preferred  to  consider  and  decide 
the  questions  presented,  which  we  have  done  accordingly. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

iFiled  April  1, 1887;  petition  for  a  rehearing  overruled  June  29, 1887. 


No.  13,622. 
ElLENBERGER  17.  MiLLIGAN,  ASSIGNEE. 
From  the  Marion  Circuit  Court. 

L,  RiUer,  K  F.  RUter^  B.  W,  BiUer^  J.  B,  Julian  and  J,  F,  Julian^  for  ap- 
'pellant. 

H,  J,  MiUigan,  for  appellee. 

Mitchell,  J. — The  facts  in  this  case,  and  the  questions  of  law  arising 
thereon,  are  in  no  material  respect  different  from  those  presented  in  the 
oase  of  Seibert  v.  Milliganj  arUe^  p.  106. 

For  the  reasons  given  in  that  case  the  judgment  of  the  circuit  court  is 
affirmed,  with  costs. 

FUed  March  15, 1887. 


No.  11,612. 

TowLE,  Trustee,  v.  Brown,  Auditor,  et  al. 

From  the  Lake  Circuit  Court. 
J,  B.  Peterson,  for  appellant. 
J".  W,  Youehe,  for  appellees. 

NiBLACK,  J. — At  the  March  term,  1883,  of  the  board  of  commissioners 
of  the  county  of  Lake,  in  this  State,  North  township,  one  of  the  townships 
of  that  county,  was  divided,  and  out  of  the  territory  struck  off  from  it, 
with  the  addition  of  small  parts  taken  from  two  other  townships,  a  new 
township  was  created,  to  which  the  name  of  Calubet  township  was  given. 
On  the  13th  day  of  June,  then  next  ensuing,  the  auditor  of  Lake  county 
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proceeded  to  apportion  the  various  school  funds  under  his  control,  and? 
ready  for  distribution,  between  the  several  townships  of  the  county.  la 
making  this  apportionment  the  auditor  assigned  to  Calumet  school  town- 
ship a  part  of  the  scliool  funds  to  which  the  school  township  of  North 
would  have  been  entitled  if  it  had  not  been  divided  as  stated,  basing  the 
apportionment  upon  the  relative  number  of  school  children  residing  upon 
the  territory  taken  from  the  latter  townshiu  when  it  was  divided,  and 
which  became  a  part  of  the  new  township,  lowle  thereupon,  as  trustee  of 
North  township,  brought  this  suit  to  enjoin  the  auditor,  as  well  as  the 
treasurer,  of  the  county,  from  paying  over  to  the  trustee  of  Calumet  town- 
ship the  amount  of  money  apportioned  as  above  to  that  township,  but  at 
the  hearing  an  injunction  was  refused. 

This  cause  rests  upon  the  same  facts  as  those  enumerated  in  the  case  of 
Tovole  V.  BrovoTiy  ante,  p.  65,  and  upon  the  authority  of  that  case  the  judg- 
ment in  this  case  is  affirmed,  with  costs. 

Filed  March  9, 1887. 


No.  11,392. 

Towle  v.  The  State,  ex  rel.  Shoenaman  et  al.     • 

From  the  Lake  Circuit  Court. 

J.  B.  Peterson^  for  appellant. 

J.  W,  Youchcy  A,  L.  Jones  and  F.  P.  Jone^  for  appellees. 

NiBLACK,  J. — This  was  a  proceeding  based  upon  a  complaint  by  the 
State,  on  the  relation  of  Frederick  Shoenaman,  trustee  of  Calumet 
school  township,  of  Lake  county,  against  John  Brown,  auditor  of  that 
county,  for  a  writ  of  mandate,  requiring  the  latter  to  issue  his  warrant  on 
the  county  treasurer  for  a  proportionate  amount  of  certain  school  funds, 
under  the  control  of  such  auditor,  and  ready  for  distribution  by  him  ta 
the  several  townships  of  the  county.  During  the  progress  of  the  cause, 
Marcus  M.  Towle,  as  trustee  of  North  school  township,  of  the  same  county, 
applied  by  petition  to  be  admitted  as  a  party  defendant,  upon  the  ground 
that  the  amount  of  the  funds  in  question,  claimed  by  Shoenaman  for 
his  township,  belonged  to  said  school  township  of  North,  and  that  he, 
the  said  Towle,  as  such  trustee,  consequently  had  an  interest  in  the  ac- 
tion, but  his  application  was  refused.  A  judgment  ensued,  ordering 
Brown  to  issue  his  warrant  in  favor  of  Shoenaman,  as  demanded  by 
the  complaint.     Towle  alone  appeals. 

The  only  substantial  difference  between  this  case  and  that  of  Towle  v. 
The  State^  ex  rel,  Shoenamany  aniej  p.  120,  decided  at  the  present  term,  is 
that,  in  the  latter  case,  the  contest  was  concerning  an  interest  in  certain 
funds  claimed  by  the  civil  township  of  Calumet;  while  in  this  case  the 
controversy  has  relation  to  a  share  in  school  funds,  claimed  by  Calumet, 
township  as  a  school  organization.  In  all  other  respects  the  two  cases^ 
rested  below  upon  the  same  facts,  and  involved  in  a  general  sense  the- 
application  of  the  same  legal  principles. 

Upon  the  authority  of  the  case  cited,  and  thus  referred  to,  the  jadg- 
ment  in  this  case  is  affirmed,  with  costs. 

Filed  March  17,  1887. 
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ABATEMENT. 

See  Attachment,  4. 
Heading. — Answer  in  Abatement. — Interest  of  Parties  Plaintiffs. — An  answer 
alleging  that  as  to  some  of  the  plaintiffs  the  action  ought  to  abate^ 
for  the  reason  that  they  have  no  interest  in  the  cause  of  action  sued 
on,  is  bad.  Such  matter  is  not  properly  the  subject  of  a  plea  in 
abatement,  but  goes  to  the  merits,  and  must  be  determined  on  the 
final  hearing. .  Momingstar  v.  Qunninghamf  S2S 

ACCIDENT  INSURANCE. 
See  Benefit  Association. 
ACTION. 
See  Abatement;   Conversion,  2;   Corporation,  3;  Damages,  2  to  4;, 
Descents,  5 ;  Judgment,  1 ;  Office  and  Officer,  5,  6 ;  Pleading^ 
4,  5 ;   Pbincipal  and  Surety,  1 ;    Receivsb,  2  to  4 ;  Statute  of 
Limitations;  Tax  Sale,  11;  Will,  5. 

ADVANCEMENT. 
See  Decedents*  Estates,  11. 

1.  Definition. — An  advancement,  in  legal  contemplation,  is  the  giving  by 
a  parent  to  a  child,  by  way  of  anticipation,  of  the  whole  or  a  part.of 
that  which  it  is  supposed  the  child  will  be  entitled  to,  on  the  death 
of  the  parent,  or  person  making  the  advancement.     Ruck  v.  Biery,444 

2.  Same. — Invent  and  Child. — InietUion. — The  question  as  to  whether  a  con- 
veyance or  tran5>fer  of  money  or  property  to  a  child  is  to  be  regarded 
as  a  gift,  or  an  advancement,  is  to  be  determined  by  the  intention 
of  the  parent.  lb, 

8.  Same. — Presumption. —  l^oluntai^  Conveyance. — A  voluntary  conveyance 
of  land  by  a  parent  to  a  child  is  presumed  to  be  intended  as  an  ad- 
vancement, and  the  burden  of  proof  is  upon  the  party  claiming  it  to 
be  anything  else.  '  lb. 

4.  Same. — Where  a  question  of  advancement  is  involved,  and  there  is 
no  satisfactory  evidence  as  to  the  character  of  the  transaction  at  the 
time  the  conveyance  was  made,  the  surrounding  circumstances  are 
looked  into,  and  in  tlie  absence  of  evidence  to  the  contrary,  the  law 
will  ascribe  to  the  donor  that  intention  most  favorable  to  an  equal 
distribution  of  his  property  among  all  his  children.  76. 

6.  Same. — A  father  conveyed  to  his  four  sons  all  of  his  real  estate, 
comprising  substantially  the  whole  of  his  estate.  These  conveyances 
were  made  without  any  agreement  tliat  anything  should  be  paid, 
except  a  stipulated  annuity  during  the  lifetime  of  the  father  equal 
to  six  per  cent,  of  the  consideration  named  in  the  deeds.  No  gifts 
or  advancements  had  been  made  to  the  other  children.  In  the 
absence  of  evidence  showing  a  contrary  intention  on  the  part  of  the 
donor,  Heldf  that  such  conveyances  should  be  treated  as  advance- 
ments. J6» 
AFFIDAVIT. 

See  Bill  of  Exceptions,  4;  Criminal  Law;  New  Trlal,.5,  6. 

^GOl; 
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AGENCY. 

See  Parent  and  Child,  1 ;  Sale. 

AGREEMENT. 

See  Contract. 

ALLOWANCE. 

See  Decedents'  Estates,  2,  5  to  7 ;  Divorce,  2. 

APPEAL. 

See  Decedents'  Estates,  9,  10;  Injunction,  1,  3;  Supreme  Court. 

1.  Asngnment  of  Errors. — Must  be  Filed  wiikin  Year  from  Date  ofjxkdgment, — 
DismssaL — Where  the  assignment  of  errors  is  not  filed  in  the  Sn- 
preme  Court  within  one  year  from  the  time  final  jud£:ment  was  entered 
m  the  cause  in  the  trial  court,  the  appeal  will  be  dismissed. 

Bacon  v.  WUhroWy  94 

2.  Injvnction. — Contempt, — An  injunction  is  not  dissolved,  or  its  force 
and  efiect  impaired,  by  an  appeal  and  the  issuing  of  a  supersedeas, 
and  the  subsequent  doing  of  the  prohibited  acts  is  a  contempt. 

Central  U,  Tel.  Co.  v.  State,  ex  reL,  20S 

3.  Saii^action  of  Judgment  Appealed  from. — Dismisiol. — Cost  of  Transcript, — 
Recovery. — Where,  before  an  appeal  is  perfected,  but  after  the  tran- 
script has  been  prepared,  the  judgment  is  entered  as  fully  satisfied, 
no  appeal  will  lie,  and  if  taken  it  will  be  dismissed  ;  but  the  expense 
incurred  for  the  transcript  may  be  reco7ere<l  in  an  action  for  that 
purpose.  Monnett  v.  Hemphill.  299 

APPEARANCE. 
See  Drainage,  1;   Highway,!;   Judgment,  10,  12;   Practice,  9,10. 

ASSESSMENT. 

See  City;  Drainage;  Taxes;  Town. 

ASSIGNMENT. 

See   Assignment  for  Benefit  of  Creditors;  Judgment,  9;  RaHj- 

ROAD,  10. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

See  Receiver,  4. 

1.  Omitted  Property. —  Validity  cf  Deed, — A  deed  of  assignment,  purport- 
ing to  be  made  in  pursuance  of  the  act  providing  for  voluntary 
assignments,  and  to  assign  all  of  the  debtor's  property  for  the  ben- 
efit of  all  hia  creditors,  is  not  rendered  invalid  by  the  omission  of 
property,  or  by  the  fact  that  a  part  of  it  had  been  previously  con- 
veyed in  fraud  of  creditors. 

Seibert  v.  Milligan,  106  ;  Ellenherger  v.  MiUigan,  599 

2.  Same, — Effect  of  Assignment. — Failure  to  Describe  Property. — Prior  Fraud- 
ulent Conveyance. — Suhseguent  Judgment  Creditor. — Lien  on  Undeseribed 
Property. — A  deed  of  assignment  under  the  statute,  from  the  date  of 
recording,  by  force  of  the  law,  carries  the  title  to  all  the  assignor's 
property  into  the  trust,  to  be  administered  for  the  equal  benefit  of 
all  his  creditors,  whether  the  property  be  described,  withheld,  or  pre- 
viously conveyed  in  fraud  of  creditors,  and  a  creditor  who  obtains  a 
judgment  and  execution  after  the  assignment,  but.  before  omitted  or 
fraudulently  conveyed  property  is  actually  conveyed  to  the  assignee, 
does  not  acquire  a  lien  thereon.  ^  lb. 

3.  Prior  Mortgage. — Foreclosure. — Jurisdiction. — Where  a  debtor  makes  a 
general  assignment,  under  the  statute,  for  the  benefit  of  his  creditors, 
a  prior  mortgagee  is  not  bound  to  sue  for  the  foreclosure  of  his  mort- 
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-gage  in  the  circuit  court,  where  the  matter  in  assignment  is  pending, 
but  he  may  sue  in  any  other  court  of  competent  jurisdiction,  even 
though  with  his  consent  all  the  debtor's  property  has  been  delivered 
into  the  possession  of  the  assignee.  Gilbert  v.  McCorkUy  S15 

•4.  Same, — Mortgage  M(tde  in  Contemplation  of  Assignment. — A  mortga^, 
made  in  good  faith  by  an  insolvent  debtor,  covering  all  of  his  prop- 
erty, to  secure  a  bona  fide  debt,  although  executed  in  contemplation  of 
an  assignment  which  follows  on  the  succeeding  day,  is  not  carried 
into  and  made  a  part  of  the  assignment,  but  it  will  stand  as  a  valid 
and  enforceable  lien,  even  where  the  mortgagee  has  knowledge  of 
the  contemplated  assignment.  lb, 

ASSIGNMENT  OF  ERROR. 
See  Appeal,  1 ;  Supreme  Court. 

ATTACHMENT. 

II.  Qarniihmeni, —  Injunction. —  Fraudulent  Conveyance, —  Action  Relating  to 
Real  Estate, —  Venue, —  Jurisdiction.— A  suit  may  be  maintained  in  the 
circuit  court  of  one  county,  upon  a  judgment  rendered  therein,  to 
restrain  the  judgment  debtor  from  disposing  of  securities  taken  upon 
a  sale  of  land  situate  in  another  county,  and  to  obtain  an  order 
against  the  purchaser,  summoned  as  ^arnisiiee,  requiring  him  to  pay 
into  court  an  amount  sufficient  to  satisfy  the  judgment,  although  the 
complaint  incidentally  alleges  tliat  the  conveyance  was  made  to 
defraud  the  plaintifi',  and  to  hinder  and  delay  tlie  collection  of  the 
judgment.  Becknell  v.  Becknelly  4^ 

*2.  Same. —  Promissory  Note. — Endorsement. — Consideration. —  Good  Faith, — 
Answer. — An  answer  by  the  judgment  debtor,  that  he  had  sold  and  trans- 
ferred by  endorsement,  in  good  faith,  all  of  the  notes  before  the  filing 
of  the  complaint  and  the  granting  of  the  restraining  order,  but  not 
showing  any  consideration,  or  that  any  purchaser  had  become  the 
holder  in  good  faith,  without  notice  and  for  value,  is  bad.  Ibt 

3.  Same,— Bad  Complaint. —  Ttever ml  of  Judgment. — Supreme  Court, — Where 
the  judgment  against  a  defendant  to  an  action  rests  upon  an  affidavit 
in  garnishment  and  his  answer  as  garnishee,  and  not  upon  the  aver- 
ments of  the  complaint,  tlie  judgment  will  not  be  reversed  merely 
because  the  complaint,  to  wliich  he  did  not  demur,  stated  no  cause  of 
action  against  him.  lb. 

Aj  Non-Residence  of  Garnishee, — Pleading, — An  answer  in  abatement  by  a 
defendant  summoned  as  a  garnishee,  alleging  his  residence  in  another 
county,  but  not  showing  that  the  attachment  defendant  has  not  been 
personally  served  with  process,  or  that  no  property  has  been  attached 
in  the  county  where  the  action  is  brought,  or  that  no  resident  gar- 
nishee, who  is  indebted  .to  the  attachment  defendant  or  has  property 
in  his  hands  subject  to  the  attachment,  has  been  summoned,  is  bad 
on  demurrer.  lb. 

ATTORNEY  AND  CLIENT. 
See  Conversion,  2,  3. 

ATTORNEY'S  FEES. 
See  Divorce,  2;  Mortgage,  3. 

BAILMENT. 
See  Conversion,  1 ;  Promissory  Note,  2;  Usage,  6. 

BANKRUPTCY. 
See  Promissory  Note,  1. 
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BENEFIT  ASSOCIATIOX. 
See  Like  Insurance. 

1 .  Certificate  of  Membership, — AccideiUal  IiLJury. — Indemnity, —  Voluntary  Ex-- 
posure  to  Danger, — Criminal  Act. — Conditions  Precedent, — Pleading, — A 
complaint  upon  a  certificate  of  membership  in  a  benefit  association, 
to  recover  the  indemnity  agreed  to  be  paid  in  the  event  of  an  acci- 
dental injury,  is  sufficient  if  it  sets  out  the  circumstances  under  which 
the  injury  was  sustained,  and  alleges  that  the  piaintitf  had  performed 
all  the  conditions  of  Che  certilicate  on  his  part,  without  specifically- 
averring  that  the  claim  is  not  within  conditions  denying  indemnity 
for  injuries  happening  to  a  member  in  consequence  of  a  voluntary 
exposure  to  unnecessary  danger,  or  while  engaged  in,  or  in  consequence 
of,  any  criminal  act.  yaiional  Benefit  Ass'n  v.  Bowmany  S55 

2.  Same, — Injury  While  in  Stale  of  Intoxication  in  Public  Place. — In  such  a 
case,  an  answer  setting  up  the  condition  prohibiting  a  claim  for  in- 
demnity on  account  of  an  injury  sustained  by  a  member  while  engaged 
in,  or  in  consequence  of,  any  criminal  act,  and  alleging  that  at  the 
time  of  the  accident  through  which  the  plaintiff  was  injured,  he  .was 
in  a  public  highway,  in  a  public  place,  in  a  state  of  intoxication, 
contrary  to  the  criminal  statutes,  does  not  show  any  causative  connec- 
tion between  the  act  which  constituted  the  violation  of  law  and  the 
injury,  and  is,  therefore,  bad.  lb, 

BILL  OF  EXCEPTIONS. 

See  Criminal  Law,  1,  4;  Instructions  to  Jury,  3;  Practice,  4;  Bb- 

CEivER,  1 ;  Special  Finding,  1 ;  Supreme  Court,  16. 

1.  Failure  to  File  Within  Time  Limited. — A  bill  of  exceptions,  which  is. 
not  presented  to  the  judge  within  the  time  allowed  by  the  court,  does 
not  become  a  part  of  the  record.  Joseph  v.  Mather ,  114' 

2.  Practice. — Where  a  bill  of  exceptions  does  not  set  out  the  date  of  its 
presentation  to  the  judge  for  his  signature,  and  the  record  shows  that 
It  was  signed  by  the  judge  and  filed  after  the  time  allowed  for  the 
preparation  and  filing  thereof,  it  will  be  presumed  that  it  was  not 
presented  to  the  judge  until  the  date  of  his  signature,  and  it  is  not 
properly  in  the  record,  notwithstanding  a  statement  in  such  bill  that 
"now,  within  the  time  fixed,  the  defendants  present  their  bill  of  ex- 
ceptions," etc.  Orton  v.  Tilden,  131 

3.  Showing  as  to  Evidence  Given.— A  statement  in  a  bill  of  exceptions,  that 
it  "  contains  all  the  testimony  offered  in  evidence  on  the  trial,"  is  not 
a  sufficient  showing  that  the  bill  contains  all  the  evidence  given. 

Central  U.  Tel.  Co.  v.  State,  ex  rel.,  203 

4.  Failure  to  Present  to  Judge  Within  Time  Fixed. — Excise.— Affidacils. — 
Supreme  Court. —  Pi-actice. — A  question  as  to  whether  an  appellant  is 
excusable  for  failing  to  present  his  bill  of  exceptions  to  the  trial  judge 
for  his  signature  within  the  time  allowed,  can  not  be  tried  or  deter- 
mined in  the  Supreme  Court  on  affidavits.    Wishmier  v.  State,  ex rel.,  52S 

BOARD  OF  EQUALIZATION. 

See  Taxes. 

BOND. 

See  Decedents'  Estates,  10 ;  Office  and  Officer,  4  to  8 ;  Replevin, 

2,3. 
1.  Of  Contmctoi'  for  County  Work. — Gravel  Road. — Defects  in  Bond. — Sug^ 
gestion  of  in  Complaint. —  Extent  of  Recovery, — A  bond  given  by  a  con- 
tractor  for  the  construction  of  a  gravel  road,  being  taken  in  pursu- 
ance of  a  public  statute,  is  an  official  bond  and  is  subject  to  the 
provisions  of  section  1221,  R.  S.   1881 ;    and  in  an  action  thereon,. 
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"defects  therein  may  be  suggested  in  the  complaint  and  a  recovery 
had  to  the  same  extent  as  it  the  bond  w.-is  a  perfect  statutory  one  in 
terms.  Faurole  v.  iSUile,  ex  rd.,  4^S 

"2.  Same, — lAability  of  Sureties  in  Contniclar^s  Bond.-^Claijns  Agairui  Sulh 
CorUracior, — The  sureties  in  a  bond  given  under  section  4246,  R.  S. 
1881,  to  secure  the  performance  of  a  contract  by  their  principal  to 
construct  a  gravel  road,  while  liable  in  an  action  on  the  bond  for 
debts  incurred  by  the  contractor  in  the  prosecution  of  the  work,  are 
not  liable  for  debts  incurred  by  a  sub-contractor.  i^* 

BRIDGES. 

See  County. 

BURDEN  OF  PROOF. 

See  Advancement,  3;  Parent  and  Child,  l';  SHERirr's  Sale,  6. 

CASES  OVERRULED,  CRITICISED,  LIMITED,  ETC. 

1.  Dodge  V.  Kinzy,  101  Ind.  102,  distinguished.    Bennett  v.  Mattin^y^  197 

2.  Pittsburgh,  etc.,  R.  W.  Co.  v.  Hixon,  79  Ind.  Ill,  criticised. 

Piitsburgh,  etc.,  jK.  W,  Co.  v.  Hixtm^  2S5 

3.  Heagy  v.  Black,  90  Ind.  534,  limited.      Town  cf  Sullivan  v.  Phillips,  SSO 

4.  Williams  v.  Riley,  88  Ind.  290,  overruled.    Scherer  v.  Ingerman,  4^8,  US 

CAVEAT  EMPTOR. 
See  City,  4;  Tax  Sale,  1, 10. 
CHANGE  OF  VENUE. 
See  Decedents'  Estates,  8 ;  Jurisdiction. 
KJhange  of  Judge. — Motion. —  Vacation. — Notice. — Where  a  motion  for  a  change 
of  judge  is  made  in  open  court,  and  there  acted  upon,  the  mere  fact 
that  the  affidavit  was  filed  in  vacation  does  not  bring  the  matter  within 
section  417,  R.  S.  1881,  requiring  notice.       *    Scherer  v.  Ingeman,  4^8 

CHATTEL  MORTGAGE. 
See  Assignment  for  Benefit  of  Creditors,  3,  4. 
Debtor  and  Creditor. — Preferred  Creditoj-. — Husband  and  Wife. — A  debtor  may 
give  preferences  among  creditors,  and  a  chattel  mortgage,  or  other 
security  given  to  his  wife,  to  secure  a  bona  fide  debt  due  her  from  him, 
will  be  upheld,  although  at  the  time  of  its  execution  she  may  have 
known  that  he  was  indebted  to  other  parties,  and  that  suits  were  pend- 
ing to  enforce  the  collection  of  such  claims.  Dice  v.  Irvin,  561 

CITY. 
See  Town. 

1.  Assessment  for  Local  Improvement. — Pmvei^  to  I^evy. —  When  Void. — A  city 
has  no  power  to  make  an  assessment  for  local  improvements  except 
such  as  is  conferred  by  its  charter,  and  any  substantial  departure 
from  the  mode  of  proceeding  prescribed  by  the  statute  wilT  vitiate  the 
assessment.  Churchman  v.  City  of  Indianapolis,  259 

2.  Sam^. — Street  Improvement  Assessment. —  Voluntary  Payment  — Reeoveiing 
Back. — Money  voluntarily  paid  on  a  demand  in  the  nature  of  a  tax — 
and  a  street  improvement  assessment  is  such— can  not  l)e  recovered 
back  in  the  absence  of  an  express  statutory  provision  authorizing  such 
a  recovery.  lb. 

3.  S(ime. — Erroneous  or  Wrongful  Assessment. — There  is  no  statute  which 
authorizes  the  refunding  by  a  city  of  money  voluntarily  paid  upon  an 
erroneous  or  irregular,  or  even  wrongful,  assessment  for  the  improve- 
ment of  a  street.  lb. 
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4.  Same, — Scde  Upon  AsMssment. — Caveat  Emptor. — The  doctrine  of  caveat 
emptor  applies  us  fully  to  sales  upon  assessments  for  street  improve- 
ments  as  to  any  other  analogous  class  of  sales.  Ji*. 

5.  Same. — Deed. — RecUaL  —  RepreseiUadon. — Lerjal  Conclusion. — ArecitBi  inr 
a  deed,  executed  by  a  city  treasurer  upon  a  sale  of  lands  in  satisfac- 
tion  of  an  assessment  for  a  street  improvement,  that  *' it  appearing: 
from  the  records  of  the  common  council  of  said  city,  in  the  city  clerkV 
oftice,  that  the  aforesaid  lands  were  legally  liable  for  such  assessment," 
is  not  a  representation  of  fact  upon  which  the  grantee  had  a  right  to 
rely.  lb, 

COMMON  SCHOOLS. 
See  School  Lands;  Township. 

CONSIDERATION. 
See  Attachment,  2 ;  Easement,  3;  Promissory  Note,  1 ;  Beplevin,  2, 3» 

CONSPIRACY. 
See  Fraudulent  Conveyance,  5,  6. 

CONSTITUTIONAL  LAW. 
See  Drainage,  7. 

CONTEMPT. 
See  Appeal,  2;  Injunction,  3,  4. 

1.  Inherent  Power  of  Courts. — Ijegvsiative  ReguLai'wn, — The  power  to  punish* 
for  contempts,  and  to  determine  what  is  a  contempt,  is  inherent  in 
courts  of  superior  jurisdiction ;  the  Legislature  can  not  prevent  the 
one  or  abridge  the  other,  but  it  may  enlarge  the  powers  of  the  courts- 
in  these  respects  and  regulate  the  procedure.  Cheadle  v.  State,  301 

2.  Same. — Indirect  Contempt. — PMicalion  Concerning  Pending  Came. — Gen- 
eral Rule. — The  general  rule  is,  that  any  publication,  relating  to  & 
pending  cause,  which  tends  to  prejudice  the  public  as  to  its  merits, 
and  to  corrupt  or  embarrass  the  administration  of  justice,  including 
reflections  on  the  court  or  its  proceedings,  or  on  the  parties,  jurors, 
witnesses,  or  counsel,  may  be  visited  as  a  contempt  76. 

3.  Same.  — Construction  of  Section  1000,  R.  S.  1882.— Section  1009,  R.  S. 
1881,  defining  indirect  contempts,  properly  construed,  does  not  change 
the  general  rule,  and  a  publication  to  amount  to  a  contempt  must  not 
only  be  false  or  grossly  inaccurate,  but  it  must  be  so  to  the  extent  of 
prejudicing  the  public  as  to  the  merits  of  a  cause,  and  of  either  cor- 
rupting or  embarrassing  proceedings  then  pending  or  thereafter  to- 
ensue.  lb, 

4.  Some. — Newspaper  Comments  Concerning  PaM  Proceedings. — Newspaper 
comments,  however  stringent  or  libellous,  having  relation  to  pro- 
ceedings which  are  past  and  ended,  are  not  in  contempt  of  the  au- 
thority of  the  court  to  which  reference  is  made.  lb, 

5.  Same.— Punishment. — Publication  Should  be  Clearly  Contemptuous, — The 
power  to  punish  for  contempt  should  be  exercised  promptly  in  proper 
cases  ;  but  being  in  some  respects  arbitrary,  it  should  be  kept  within 
prudent  limits,  particularly  in  regard  to  indirect  contempts,  and  pun- 
ishment ought  not  to  be  Inflicted  for  publications  which  are  not 
clearly  contemptuous.  lb. 

6.  Same. —  Rule  to  Show  Catise. — Motion  to  Discharge. — Sufficiency  of  Informu' 
tion. — Practice. — The  sufficiency  of  an  information  charging  a  con- 
tempt is  tested  by  a  motion  to  discharge  the  rule  to  show  cause,  on  the 
ground  of  alleged  insufficiency  of  the  lacts  upon  which  it  was  entered. 

lb.. 
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CONTEST  OF  WILL, 

See  Will. 

CONTINUANCK 

See  Criminal  La  ay,  29. 

CONTRACT. 

See  CoBPORATioN ;  Easement,  1,2;  Evidence,  6  to  8 ;  Married  Woman  ; 

Parent  and  Child;  Principal  and  Surety,  2  to  5;  Promissory 

Note;  Reward;  Town;  Usage,  2. 

1.  Agreement  to  Pay  Money  Upon  Completion  of  Railroad. — Proof  of  Route 
and  Termini. — Parol  Evidence. —  Varying  Written  Contract. — In  an  action 
upon  a  written  contract  to  pay  monej  upon  the  completion  of  the- 
"Delphos,  filuffton  and  Frankfort"  railroad  to  the  town  of  Deca- 
tur, it  is  competent  for  the  promisor  to  prove  the  route  and  termini 
of  the  road,  but  he  can  not  vary  the  contract  by  parol  evidence  that 
the  agreement  was  that  the  road  should  be  extended  to  Toledo,  and  a 
connection  secured  witl\ other  roads  leading  to  that  city. 

Low  V.  Studabdkery  57 

2.  Same. — Complaint. —  Averments  as  to  Completion  of  Road. — Bad  Answer 
Sufficient  for  Bad  Complaint. — In  such  case  the  complaint  to  enforce 
payment  of  the  money  is  not  sufiicient  if  it  does  not  aver  that 
the  railroad  designated  in  the  contract  was  completed  to  the  point 
stipulated  therein,  and  where  the  complaint  is  bad  there  is  no  avail- 
able error  in  overruling  a  demurrer  to  a  bad  answer.  lb, 

3.  To^vn, — Street  Improvement. — Contract  for  with  Trexisurer  Void  as  Against 
Property-Owner.— \  contract  between  a  town  treasurer  and  the  town 
for  the  improvement  by  the  former  of  a  public  street  is,  under  section 
2049,  R.  S.  1881,  void  as  against  a  property-owner  assessed  on  account 
of  the  improvement.  Benton  v.  Hamilton^  S94 

4.  Precedent  or  Contemporaneous  Verbal  Agreement. — A  written  contract  can 
not  he  controlled,  diminished  or  enlarged  by  any  precedent  or  con- 
temporaneous verbal  agreement  between  the  parties  in  relation  to  the 
subject-matter.  CaiT  v.  Haysj  408 

5.  Same. — Deed  and  Separate  Wiiting  Constituting  One  Contract. — Where  a 
deed  and  a  written  contract  are  executed  concurrently,  each  bein^^ 
the  consideration  for  the  other,  they  constitute  one  contract,  and 
become  the  exclusive  evidence  of  the  agreements  of  the  parties  con- 
cerning the  subject-matter  thereof.  lb, 

6.  Same. — Merger  of  Oral  Negotiaii-ons  and  Agreements. — Pleading. — All  pre- 
cedent or  contemporaneous  verbal  negotiations  and  agreements  are 
merged  in  a  written  contract  between  the  parties  covering  the  same 
subject-matter;  and  a  complaint  showing  on  its  face  that  it  is 
founded  on  a  verbal  agreement  entered  into  by  the  parties  preceding 
or  concurrently  with  the  execution  of  the  written  contract,  is  bad.    Jb. 

7.  Same, — Presumption  that  Contract  is  in  Fhrol. — Where  a  pleading  counts- 
on  a  contract  which  is  not  alleged  to  he  in  writing,  it  will  be  pre- 
sumed to  be  in  parol.  lb. 

8.  Clearing  Land. — Meaning  of  Phrase. — Clearing  land,  in  the  absence  of 
words  of  limitation,  means  removing  therefrom  all  the  timber  of  every 
size,  except  taking  out  the  stumps.  Seavey  v.  Shurick,4^4 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence. 

CONVERSION. 

See  Promissory  Note,  2;  Usage,  6. 

1.    Bailment. — Jh'nde   Usage.— Vf here  the  only  practical  method  of  con- 
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ducting  a  business  is  to  render  to  each  bailor  the  amount  of  goods 
stored,  in  kind  and  quality,  it  is  not  a  conversion  of  the  gtiods 
bailed  if  the  bailee  treats  lliem  according  to  the  known  and  usual 
method  of  conducting  such  business.     Momingstar  y.  Cunningham,  H'iS 

2.  Ailomey  and  Client,  —  Complaint  for  Conversion. — Decedent^  K^tates. — Ad- 
ministratot\ — A  complaint  by  an  administrator,  alleging  tliat  his  intes- 
tate, during  life,  placed  a  note  in  the  hands  of  the  defendant,  an 
attorney,  for  collection,  and  that  after  the  death  of  the  intestate  the 
defendant  collected  the  amount  due  on  the  note  and  converted  it  to 
his  own  use,  states  a  cause  of  action.  Clegg  v.  Baumbei-gcr,  536 

3.  Same. — Payment  to  UnatUhorized  Person. —  Tender  P^ior  to  Conversion. — 
Where  an  attorney  assumes  to  act  for  an  administrator  in  the  col- 
lection of  a  claim  placed  in  his  hands  for  that  purpose  by  the 
decedent,  and  the  administrator  believes  he  is  so  acting  for  him,  it 
is  no  defence  to  a  suit  by  the  latter  for  conversion,  that  the  defendant 
had  paid  the  money  collected  by  him  to  another  person,  nor  is  it  a 
defence  that  prior  to  the  conversion  he  had  made  a  tender  of  it  to  the 
plaintiff.  •  lb. 

CONVEYANCE. 

See  Advancement  ;  Assignment  for  Benefit  of  Creditors  ;  Estoppel  ; 

Fraudulent  Conveyance  ;  Judgment,  5 ;  Railroad,  10. 

1.  Avoidance. —  Insanity.  —  Notice.  —  Innocent  Purchaser. —  A  conveyance 
made  by  an  insane  person  may  be  avoided,  even  as  against  a  tbini 
person  who  purchased  for  full  value  and  without  actual  notice  of  the 
mental  disability,  as  a  purchaser  is  affected  with  constructive  notice 
of  the  incapacity  of  his  grantors  to  convey.  Gray  v.  Turley,  254 

2.  Sam^. —  Inmne  Wife.  —  Sea-et  Trxist.  —  When  Conveyance  can  not  be 
Avoided. —  Judgment. —  But  where  a  husband  purchases  land  with 
money  belonging  to  his  wife,  an  insane  woman,  and  takes  the  legal 
title  in  his  own  name,  whereby  a  trust  results  in  favor  of  the  wife, 
a  conveyance  thereof,  in  which  she  joins,  can  not,  under  section 
2970,  R.  S.  1881,  be  avoided  as  against  a  subsequent  purchaser  for 
value  and  without  notice  of  her  mental  incapacity;  but,  being  insane 
when  she  joined  in  the  conveyance,  her  rights  as  wife  are  not  affected 
thereby,  nor  are  they  barred  by  a  judgment  in  an  action  in  which 
her  right  to  recover  vhe  land  as  owner  is  denied.  lb. 

CORPORATION. 
See  Sheriff's  Sale,  7. 

1.  Stock  Subscriptum. — Payment  in  Proj)criy. — Subscriptions  to  corporation 
stock  need  not,  in  the  absence  of  statutory  provisions  requiring  it,  be 
paid  in  cash,  but  any  property  which  the  corporation  is  authorized 
to  purchase,  or  which  is  necessary  for  the  purposes  of  its  legitimate 
business,  may  be  received  in  payment.         '  Coffin  v.  RansdeUj4i7 

2.  Same. — Contrwct. —  Ultra  Vires. — Where  a  corporation  is  organized  to 
engage  in  the  manufacture  of  ag^ricultural  implements  and  to  acquire 
and  hold  letters-patent  for  such  articles  as  it  may  desire  to  manu- 
facture, a  contract  to  receive,  in  payment  for  stock  subscribed,  letters- 
patent,  implements,  material  and  other  assets  of  its  predecessor  in 
the  same  business,  a  partnership,  is  not  ultra  vires,  but  valid  and  bind- 
ing, lb. 

3.  Same.— Overvaluation  of  Property. — Fraud. — Receiver. — Action  for  Unpaid 
Subscription. — The  fact  that  property  received  by  a  corporation  in  full 
payment  for  stock  subscription  is  taken  at  an  overvaluation  will  not 
enable  a  receiver  of  the  corporation  to  maintain  an  action  against  a 
shareholder  as  for  unpaid  subscription,  until  the  transaction  has  been 
first  impeached  for  fraud.  76. 
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COSTS. 
See  Appeal,  3. 

1.  Proceedino  to  EUablish  Unsoundness  of  Mind.  —  Guardiafiship, —  Dis- 
nrnacU. — Practice. — Upon  the  dismissal  of  proceedings  to  obtain  a  ju- 
dicial declaration  that  a  person  is  of  unsound  mind,  and  for  the 
appointment  of  a  guardian  of  such  person,  the  court  may  award 
cos^a  against  the  person  who  instituted  the  inquiry. 

Ruhhnan  v.  Ruhlmanj  SI4 

2.  Same. — Leave  of  Court, — Supreme  Court. — Presumption. — Leave  of  court 
being  necessary  in  order  to  dismiss  such  proceedings,  it  will  be 
presumed,  where  the  record  shows  a  dismissal  by  the  petitioner  and  a 
judgment  for  costs  against  him,  that  the  court  granted  the  leave  to 
dismiss  on  the  terms  indicated  by  the  judgment,  and,  no  objection 
appearing,  that  the  petitioner  assented  thereto.  lb, 

COUNTY. 
See  Bond. 

1.  Defective  Bridges. — Negligence. — Liability. — Counties  are  liable  for  negli- 
gence in  constructing  and  maintaining  bridges  upon  public  high- 
ways. Board f  etc.,  v.  Legg,  479 

2.  Same. — Presumption  thai  Bridges  are  Safe. — A  traveller  upon  a  public 
highway,  without  knowledge  of  detects  in  bridges  forming  parts 
therecrf,  and  himself  exercising  proper  diligence,  has  a  right  to  pre- 
sume that  such  bridges  are  in  a  safe  condition,  and  to  act  upon  that 
presumption.  lb. 

3.  Same.— Tendency  of  Timber  to  Decay, — Counties  Chargeable  with  Knowledge 
of. — Counties,  through  their  proper  officers,  are  chargeable  with  knowl- 
edge of  the  tendency  of  timber  to  decay,  and  for  the  failure  to  exer- 
cise reasonable  care  in  providing  against  bridges  becoming  unsafe 
because  of  decaying  timbers,  they  are  liable  for  resulting  injuries.     lb, 

4.  Same, — Condition  of  Bridges. — Qire  Required  to  Ascertain. — Notice  of  De- 
fects, —  When  Inferred. — A  county,  by  its  proper  officers,  must  exercise 
reasonable  care  to  ascertain  the  condition  01  and  to  repair  its  bridges, 
and  if  there  are  defects  of  such  a  character,  and  which  have  existed 
for  such  a  length  of  time,  that  the  county,  by  the  exercise  of  reason- 
ablecare,  might  have  discovered  them,  notice  to  itmay  be  inferred.     lb. 

■6,  Same. — Size  of  Bind ge  and  Character  of  Stream  Immaterial. — DUeh.— The 
board  of  county  commissioners  has  general  supervision  over  the 
bridges  of  the  county,  and  must  exercise  reasonable  care  in  keeping 
all  bridges  upon  the  public  highways  of  the  county  in  a  safe  condi- 
tion, regardless  of  the  size  of  the  bridge  or  the  character  of  the  streams 
or  ditches  over  which  they  are  constructed.  Ih. 

O.  Same. — Damages, —  miat  not  Excessive. — Five  thousand  dollars  damages 
for  the  death  of  a  sober,  industrious  and  competent  laborer,  without 
means,  thirty-six  years  old,  who  provided  for  his  family  as  best  he 
could,  and  who  left  surviving  him  a  widow  and  six  young  children, 
are  not  excessive.  lb, 

COUNTY  CLERK. 
Compensation  for  Opening  and  Closing  Oidei's  on  Court  Records, — Oum  Onere. 
— A  county  clerk  is  not  entitled  to  compensation  from  the  county 
for  making  the  opening  and  closing  orders  upon  the  court  records. 

Tayloi'  V.  Board,  etc.,  4GS 
COUNTY  COMMISSIONERS. 
See  County  ;  Office  and  Officer,  6. 
.1.    Vajoancy,  —  Heciion  to    FilL  —  Comm^encement   of  Term.  —  Certificate  of 

Vol.  110.— 39 
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EUciion, — Where  a  county  commissioner  is  elected  to  fill  a  vacancy^ 
he  holds  during  the  unexpired  term  of  his  predecessor  only,  and 
where  he  is  elected  to  succeed  himself  his  term  under  the  latter 
election  begins  immediately  upon  the  expiration  of  the  preceding^ 
term,  without  regard  to  the  date  of  commencement  fixed  in  his  cer- 
tificate of  election,  and  his  term  is  not  extended  by  his  failure  to 
qualify  until  the  latter  date.  Pared  v.  Stale,  ex  rel.y  l^S 

2.  Same, — Failure  to  Elect.  -  Holding  Over, — Where  the  term  of  a  county 
commissioner  who  was  elected  in  1882  expired  in  December,  1885, 
but  no  person  was  elected  in  1884  to  succeed  him,  he  was  entitled  tO' 
hold  over  until  his  successor  was  elected  and  qualified;  and  where  a 
successor  was  elected  in  1886,  under  the  provisions  of  section  4678, 
K.  S.  1881,  to  fill  the  vacancy,  the  latter  is  entitled  to  the  office  imme- 
diately upon  qualifying,  but  for  the  unexpired  term  only.  /6. 

3.  Same. — Act  of  1885, —  CoriRti-uclion. — The  eflfect.  of  the  act  of  March 
7th,  1885,  regulating  the  terras  of  office  of  county  commissioners,  was 
such  as  to  give  commissioners  then  holding,  whose  terms  had  become 
confused  and  had  been  unlawfully  encroached  upon  by  others,  and 
whose  successors  had  not  then  been  elected,  the  right  to  hold  thrt-e 
years,  and  if  that  period  expired  leaving  a  fraction  of  a  term,  they^ 

^  are  entitled  to  hold  such  fraction  to  the  end  of  the  regular  term  oi 
their  respective  districts,  and  until  their  successors  have  been  electe<i. 

COURTS. 
See  Contempt;  Judgment,  7;  Office  and  Officer,  1  to  3;  Supremc 

Court. 

CRIMINAL  LAW. 
See  Contempt;  Highway,  3  to  7;  Intoxicating  Liquor;  Taxes. 

1.  Exceptums, — BUI  of  Exceptions. — Errors  of  law  occurring  at  the  trial,  in 
a  criminal  prosecution,  must  be  excepted  to  at  the  time  the  decision 
is  made;  and  exceptions  so  taken  will  constitute  a  part  of  the  record 
if  shown  by  a  bill  of  exceptions,  signed  by  the  judge  and  filed  by  the 
clerk  at  of  before  the  time  the  judgment  is  rendered,  or  within  such 
time  thereafter  as  the  court  may  allow,  not  exceeding  sixty  davs. 

Pence'v.  State,  95 

2.  Same. — Larceny. — Intent, — Malicious  D-espa^. — Evidence. — For  evidence 
tending  to  show  an  intent  to  remove  and  maliciously  destroy  per- 
sonal property  of  another,  but  held  not  sufficient  to  authorize  the  in- 
ference of  a  felonious  intent  to  steal  the  same,  see  opinion.  76. 

3.  Indictment. — Name. — Affix  of  "  Junior  "  or  "  Senior.^^—  The  word  '^Junior*' 
or  "  senior,"  attached  to  the  name  of  a  person  referred  to  in  an  in- 
dictment, is  a  mere  matter  of  description,  constituting  no  part  of 
the  name,  and  where  such  word  is  affixed  to  the  name  ot  the  defend- 
ant in  one  part  of  the  indictment  and  is  omitted  in  another,  the  suf- 
ficiency of  the  indictment  is  in  no  wise  affected,     Geraghty  v.  State,  lOS 

4.  BUI  of  Exceptions. — Practice.— Supreme  Coiirt.— The  Supreme  Court  will 
not  pass  upon  the  evidence,  unless  the  bill  of  exceptions  affirm- 
atively shows  that  it  contains  all  the  evidence  given  in  the  trial 
court,  and  this  requirement  is  not  met  by  a  statement  in  the  bill, 
that  "this  was  all  of  the  evidence  offered  by  the  plaintifi'and  the 
defendant  on  the  trial  of  this  cause."  Garrison  v.  Staie,  145 

6.  Indictment. —  Information. — Indorsements. — Part  of  Record. — The  original 
indictment,  with  all  the  indorsements  required  to  be  upon  it,  is  a 
necessary  part  of  the  record  when  a  prosecution  rests  thereon,  and  the 
same  is  true  of  an  information.  Hoover  v.  Staie,  S49 

6.  Same, —  Testing  Sufficiency  of  Affidavit  and  Information. — Motions  to  Quask 
and  in  Arrest. — The  aufficiency  of  an  affidavit  and  information  may  be. 
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tested  by  either  a  motion  to  quash  or  a  motion  in  arrest,  under  the 
same  general  rules  which  apply  to  indictments.  lb, 

7.  Same, — Time  of  Filing. — A  motion  to  quash,  as  well  as  in  arrest,  raises 
the  question  as  to  whether  the  information  was  filed,  and,  if  so, 
whether  at  the  proper  time.  .  /6. 

3.  Same.~-Jurimi/Uion. — Felony, — Information  Filed  in  Vumtion. — The  cir- 
cuit and  criminal  courts  have  no  jurisdiction  to  ^ry  a  person  charged 
with  a  felony  by  an  affidavit  and  information  filed  in  vacation.      lb. 

9.  Scune. —  Commencement  of  Pioaecutum. — The  inquiry  as  to  the  existence 
of  the  necessary  jurisdictional  facts  must  be  confined  to  the  time  of 
the  commencement  of  the  prosecution.  lb, 

10.  Same, — Arrest  of  Judgment. — Where  an  affidavit  and  information  are 
filed  charging  a  person  already  in  custody  with  a  felony,  the  prose- 
cution dates  from  the  time  of  such  filing,  and  if  the  conditions 
necessary  to'confer  jurisdiction  to  proceed  in  that  form  instead  of  by 
indictment  do  not  then  exist,  a  motion  in  arrest  of  judgment  should 
be  sustained.  lb. 

11.  Indictment. — Endorsement  by  Foreman  of  Grand  Jury. — Motion  to  Quash, — 
An  indictment,  not  endorsed  by  the  foreman  of  the  grand  jury  as  re- 
quired by  the  statute  (section  1669,  R.  S.  1881),  is  bad  on  a  motion  to 
quash.  Strange  v.  Statey  354 

12.  Ju;ror, — Competency, — Discretion  of  Trial  Court — The  question  of  the 
competency  of  a  juror,  under  his  statements,  is  left,  in  a  measure,  to 
the  sound  discretion  of  the  trial  judge,  which  will  not  be  reviewed 
unless  the  facts  show  that  it  was  abused.  Stephenson  v.  StatCy  358 

13.  Same, — Scruples  Against  Affixing  Death  Penalty. — A  juror  who  confesses 
on  his  voirdirey  that  he  has  conscientious  scruples  against  affixing  the 
death  penalty,  in  a  capital  case,  and  yet  asserts  his  willingness  to 
obey  the  law,  although  believing  it  to  be  wrong  in  that  respect,  is 
probably  incompetent  under  section  1791,  R.  S.  1881.  lb. 

14.  Same. — Challenge  by  State. — Supreme  Court. — Presumption. — The  Supreme 
Court  will  not  pre<5ume  that  the  defendant's  rights  were  prejudiced 
by  the  discharge  of  a  juror,  on  the  challenge  of  the  State,  in  the 
absence  of  any  showing  on  the  subject.  lb. 

15.  Same. — Homicide.—Self- Defence. — Evidence.— Relative  Strength  of  Parties, 
— Opinion  of  Witness.— In  a  prosecution  for  homicide,  where  it  is 
claimed  that  the  killing  was  in  self-defence,  it  is  proper  to  show 
the  relative  strength  of  the  deceased  and  defendant,  by  giving  to  the 

i'ury  facts  as  to  the  size,  muscular  development,  activity,  apparent 
lealth,  the  results  of  tests  of  strength,  etc.,  but  the  opinions  or  non- 
expert witnesses  upon  that  question  are  not  competent.  lb. 

16.  Same. — Res  Gestce. — Statements  Made  Subsequent  to  Encounter. — State- 
ments of  a  party  to  an  encounter,  concerning  the  difficulty,  made 
after  he  has  been  removed  to  the  office  of  a  physician  for  surgical 
att-ention,  and  in  the  absence  of  the  other  combatant,  are  not  a  part 
of  the  occurrence  and  are  not  admissible  in  evidence  as  a  part  of  the 
res  gestCB.  lb. 

17.  Same. — Instructions. — Right  of  Counsel   to  Read   to  Jury  arid  Comment 

Upon. — Counsel  have  no  right,  under  the  statutes,  in  a  criminal  case, 
to  comment  upon  or  read  instructions  to  the  jury,  and  state  that  they 
will  be  given  by  the  court.  Section  534,  R.  S.  1881,  conferring  such 
right,  has  reference  exclusively  to  civil  cases.  lb. 

18.  -Same. — Refusal  of  Instructions, — Harmless  Error, — The  refusal  of  instruc- 
tions, the  substance  of  which  has  been  given  by  the  court  in  other 
instructions,  is  not  an  available  error.  lb. 

19.  Same. —  When  Error  to  Charge  Jury  Orally. — "Where  there  is  a  request 
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for  written  instructions,  it  is  error,  under  section  1823,  B.  S.  1881,  to 
charge  the  jury  orally,  that  "If  the  State  has  failed  to  make  out  a 
case  against  this  defendant  beyond  a  reasonable  doubt,  or  if  the 
defendant  by  his  evidence  has  raised  a  reasonable  doubt,  then  your 
verdict  will  be  as  follows:"  (reading  form  of  verdict  for  defendant-.) 

lb. 

20.  AsmuU  and  Battei-y  With  Intent  to  Murder. —  I'r&tpass.— Pi-ioi-  Difficulty. — 
Evidence.— In  a  prosecution  for  assault  and  battery  witli  intent  to 
murder,  it  aj)peared  that  the  defendant,  liis  brother  and  otlier  heirs 
were  the  owners,  by  inheritance,  of  land  which  remaincnl  undivided; 
that  the  brother  claimed  the  right,  wiiich  the  defendant  denied,  to 
take  corn  from  a  certain  field  ;  that  the  defendant,  seein<(  his  brother 
enter  the  field  at  the  time  of  the  difiiculty,  procured  a  shot-eun  and 
fired  in  the  direction  of  shaking  corn-stalks,  thereby  wounding  his 
brother.  There  was  no  evidence  of  an  attack,  or  of  a  contemplated 
attack,  upon  the  defendant,  but  the  prior  burning  of  a  house  on  the 
land,  and  the  brotiier's  alleged  connection  with  that  ofience,  had  been 
a  source  of  trouble  between  them. 

Heldy  that  the  alleged  trespass  was  not  of  a  character  justifying  the  use 
of  deadly  weapons  in  repelling  it. 

Heldy  also,  that  evidence  of  communications  to  the  defendant  as  to  the 
burning  of  the  house  and  his  brother's  connection  with  it,  and  that 
it  was  such  knowledge  that  iniluenced  him  to  act  as  he  did,  was  not 
competent.  Ranch  v.  State^  384 

21.  Same.— Threats. —  Use  of  Deadly  Weapon. — Mere  threats  will  not  justify 
the  use  of  a  deadly  weapon,  unless  some  overt  act,  looking  toward 
carrying  such  threats  into  execution,  has  been  committed.  Ih. 

22.  Same. —  Intent.— Self- Defence. —  Testimony  of  the  defendant,  that  he 
shot  merely  to  scare  the  trespasser  out  of  his  field,  without  intending 
to  kill  him,  is  inconsistent  with  any  theory  of  self-defence.  Ih, 

23.  Sanie. — Instructions. — Omission  of  Material  Matter. —  Reversal  of  Judg- 
ment,— It  is  only  where  a  proper  and  material  instruction  covering 
some  omitted  matter  of  law  has  been  recjuested  and  refused,  that  a 
judgment  will  be  reversed  for  a  failure  to  instruct  as  to  such  omitted 
matter.  lb, 

24.  Same. — Instniciions  Considered  With  Reference  to  Each  Other. — When  sev- 
eral instructions  are  given,  each  is  considered  a  part  of  a  series,  and 
oug^it,  when  necessary  to  its  proper  understanding,  to  be  construed 
with  reference  to  the  matters  embraced  in  the  others.  lb. 

25.  Same. — Insfi-nctinn  as  to  What  Shall  Guide  Jm-y. — Conscience  and  Judg- 
ment.— Where  one  instruction  informs  the  jury  that  in  determining 
upon  their  verdict  they  are  to  he  governed  by  the  evidence,  and  an- 
other that  they  are  to  be  guided  solely  by  their  consciences  and  judg- 
ments, the  two  will  be  construed  together  as  charging  that  the  jury 
are  to  be  guided  by  their  consciences  and  judgments,  as  enlightened 
by  the  evidence.  lb. 

26.  FaUe  Pretencea. — Obtaining  Goods  by.—IndietmenL — Under  the  act  of 
March  Cth,  1883  (Acts  of  1883,  p.  126),  an  indictment  for  obtain- 
ing goods  under  false  pretences,  which  does  not  show  that  the  posses- 
sion of  the  property  was  obtained  by  means  of  the  false  pretences 
alleged  to  have  been  made  by  the  defendant,  is  bad.  Statev.  Conner^  4^9 

27.  Ijivoluniari/  Manslauahter. — Indictment. — Where,  from  the  facts  charged 
in  an  indictment,  the  inference  arises  that  death  resulted  involunta- 
rily, while  the  accused  was  engaged  in  tiie  commission  of  an  unlaw- 
ful act,  it  is  not  necessary  to  state  in  terms  that  the  killing  was  in- 
voluntary or  unintentional,  in  order  to  constitute  a  charge  of  invol- 
untary manslaughter.  Brown  v.  StcUe^  4^6 
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28.  Same, — Instruction, —  Wiihdrminng  One  Count  of  Indicimeni  from  Consid- 
eration of  Jury. — Where  an  indictment  is  in  two  counts,  the  first 
charging  voluntary  manslaughter,  and  the  second  involuntary  man- 
slaughter, and  there  is  no  evidence  to  justify  the  conclusion  that  the 
defendant  intended  to  kill  the  deceased,  an  instruction,  in  effect  with- 
drawing the  first  count  from  the  consideration  of  the  jury,  is  not 
erroneous.  lb. 

29.  Affidavit  for  Continuance. — Absent  WUnsss. — Admission  by  Slate  as  to  Truth 
of  Facts  Stated.— Instruction.— Where  it  is  stated  in  an  affidavit  for  a 
continuance,  that  a  certain  fact  can  be  proved  by  an  absent  witness, 
and  the  State,  in  order  that  an  immediate  trial  may  be  had,  admits 
the  truth  of  such  fact,  an  instruction  to  the  jury  that  it  must  be  taken 
as  true  for  the  purposes  of  the  trial,  but  that  "  the  weight  and  effect 
of  such  fact  upon  the  merits  is  a  question  exclusively  for  your  deter- 
mination,'' is  not  erroneous.  Mayfield  v.  State,  691 

30.  Same.  —  Homicide.  —  Self- Defence.  —  Threats.  —  Witness.  —  Contradictory 
Statements  out  of  Court. — Insli-uction. — Upon  a  trial  for  homicide,  where 
it  was  claimed  by  the  defendant  that  he  acted  in  self-defence,  and 
that  the  deceased  had  ytreviously  made  threats  of  violence,  the  father 
of  the  latter  was  asked  on  cross-examination  whether,  prior  to  the 
killing,  he  had  not,  in  the  presence  of  the  deceased  and  one  S.,  said  to 
the  latter  that  "if  those  Mayfield  boys  (meaning  the  defendant  and 
his  brother)  don't  watch  they  will  get  hurt,  for  George  (meaning  the 
deceased)  will  shoot  them."  He  answered  that  he  did  not  recollect 
making  such  a  statement.  S.  was  afterward  introduced  for  the  de- 
fendant, and  testified  that  at  the  time  and  place  mentioned  such  wit- 
ness did  make  the  statement  in  question,  in  the  presence  of  himself 
and  the  deceased,  and  that  the  latter  was  apparently  giving  attention 
thereto. 

Held,  that  an  instruction  limiting  S.'s  testimony  to  its  effect  as  impeach- 
ing evidence  only,  was  erroneous.  lb. 

CURATIVE  STATUTE. 

See  Town,  2. 

CUSTOM. 

See  Usage. 

DAMAGES. 

See  County;  Gravel  Road;  Injunction,  7;  Master  and  Servant; 

Negligence;  Pleading,  3;  Practice,  3;  Principal  and  Surety, 

6, 7 ;  Promissory  Note,  2 ;  Railroad,  1  to  4, 8,  9. 

1.  Evidence  as  to  Effects  of  Injury. — In  an  action  for  a  personal  injury,  an 
averment  that  the  plaintiff  had  "  become  wholly  crippled  and  maimed, 
and  prevented  from  actively  pursuing  his  business  lor  life,"  authorizes 
the  admission  of  evidence  that  the  injury  would  be  deleterious  to  the 
plaintiff's  nervous,  as  well  as  to  his  general,  system,  and  that  it  would 
diminish  his  strength  and  power  of  physical  endurance. 

Waba^  R.  W.  Co.  v.  Savage,  15$ 

2.  Highway. — Obstrwdion. — IUt.Uroad Embankment. — Abutting  Owner. — Access 
to  Property.— The  owner  of  an  abutting  lot,  whose  title  extends  to  the 
middle  of  a  highway  forty  feet  wide,  can  not  maintain  an  action  for 
damages  for  an  unlawful  obstruction  on  the  opposite  side,  caused  by 
the  construction  thereon  of  an  embankment,  eleven  feet  in  width,  by 
a  railroad  company  for  a  road-bed,  the  only  effect  of  which  is  to  ren- 
der access  to  his  property  more  difficult  and  inconvenient,  and  to  force 
the  travel  on  the  highway  nearer  to  his  lot,  as  the  injury  is  the  same 
in  kind  as  that  suffered  by  the  community  in  general,  differing  only 
in  degree.  "  Indiana,  etc.,  li.  IV.  Co.  v.  Eberle,  54.S 
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,3.  .Same. —  When  Abutting  Oimer  May  Sue  for  Obsiruetion. — Where  the  owner 
of  a  lot  is  entitled  to  exercise  a  right  which  he  possesses  in  common 
with  the  public,  und  the  exercise  of  which  is  necessary  to  the  enjoy- 
ment of  his  property  in  the  usual  manner,  it  must  appear,  to  warrant 
a  recovery,  that  the  obstruction  complained  of  presents  a  physical  dis- 
turbance of  such  right,  so  as  to  impair  its  use  in  the  manner  pre- 
viously enjoyed,  and  causes  peculiar  damage  to  the  property  to  which 
the  right  is  appendant.  .  lb. 

4.  Same. — Measure  of  Damages. — Birmaneni  Injury. — Action  in  Trespass. — 
Where  the  character  of  the  injury  is  permanent,  .and  the  complaint  for 
damages  recognizes  the  right  of  the  defendant  to  continue  in  the  use  of 
the  property  wrongfully  appropriated  and  to  acquire  title  as  a  result  of 
the  suit,  damages  for  the  permanent  depreciation  of  the  property  may 
be  recovered;  but  where  the  action  is  in  trespass,  and  denies  the 
defendant's  right  to  continue  the  obstruction  or  to  acquire  title,  only 
such  damages  as  had  accrued  at  the  time  the  action  was  commenced 
are  recoverable.  lb. 

DEBTOR  AND  CREDITOR. 

See  Assignment  for  Benefit  of  Ceeditors*;  Attachment  ;  Chattel 

Mortgage;  FraIjdulent  Conveyance;  Receiver,  2  to  4. 

DECEDENTS'  ESTATES. 
See  Advancement  ;  Conversion,  2,  3 ;  Descents  ;  Will. 

1.  Proceeding  to  Sell  Real  Estate. — *Sto/t4te  of  Limitations. — The  fifteen  years* 
statute  of  limitations  (section  294,  R.  S.  1881)  is  applicable  to  a  pro- 
ceeding by  an  administrator  for  the  sale  of  real  estate  to  pay  claims 
against  the  estate  of  his  decedent.  Sche^-er  v.  Ingei^man^  4^8 

2.  Same. — Allowance. — Accrual  of  Cause  of  Action. — Where  a  claim  was 
filed  in  1868,  and  allowed  in  1869,  but  the  judgment  was  subsequently 
reversed  on  appeal,  and  the  claim  finally  allowed  in  1872,  it  is  held, 
under  the  facts  of  this  case,  that  the  cause  of  action  accrued  in  1872, 
and  a  proceeding,  begun  in  1886,  for  the  sale  of  real  estate  to  pay  the 
allowance,  is  not  barred.  76. 

3.  Same.  —  IjQches. — Equilfible  Etifnppel. — SiatiUe  of  TAmUations. — It  is  only 
where  the  laches  of  a  party  are  of  such  a  cli;iracter  as  to  work  an 
equitable  estoppel,  that  his  right  of  action  will  be  limited  to  a  less 
period  than  that  fixed  by  the  statute  of  limitations.  lb. 

4.  Same. — Quitclaim  Derd. — Estoppel. — Tlie  fact  that  during  the  pendency 
of  his  claim  against  an  estate,  a  creditor  joins  his  wife,  an  heir,  in  a 
quitclaim  deed  to  her  interest  in  the  land  of  the  decedent,  will  not 
estop  the  creditor  or  the  administrator  from  maintaining  a  proceed- 
ing against  a  remote  grantee  of  the  purchaser  for  the  sale  of  the  land 
to  pay  the  claim,  after  the  personal  estate  has  been  wasted  without 
the  fault  of  the  creditor.  lb. 

5.  Same. — Purcliase  of  Land  from  Heir.-— Notice  of  Allowance  Against  EstxUe, 
— Purchasers  of  real  estate  from  the  heirs  of  a  decedent  are  bound  to 
take  notice  of  the  reconi  of  allowances  against  the  estate,  and  to 
know  that  the  land,  upon  failure  of  personal  assets,  is  liable  to  sale.  lb. 

6.  Same.— Dcfeur.es  to  Proceeding  to  .Sell  R/>al  Estate.  — Pay mmi. — Set-Off. — 
Farmer  Adjudicotion. — In  a  proceeding  by  an  administrator  for  the  sale 
of  land,  held  by  a  remote  grantee  of  the  Jieirs.  to  pay  a  claim,  the 
facts  that  the  defences  of  payment  and  set-off  were  set  up  by  a  former 
administrator,  who  was  an  heir,  against  the  allowance  of  the  claim, 
and  that  the  other  heirs  had  requested  that  such  defences  be  made 
and  were  witnesses,  do  not  render  tlie  judgment  allowing  the  claim  a 
bar  to  such  defences  in  the  present  proceeding.  lb. 

7.  Same.— Defence   by    If'irH  njid  Gmntees. — Neither  the  act  of  1875  (2 
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B.  &  1876,  p.  517)  nor  section  2326,  R.  S.  1881,  denies  to  the  heirs  or 
their  grantees,  in  a  proceeding  to  sell  land  to  pay  a  claim  against  n 
decedent's  estate,  the  right  to  defend  against  the  claim  upon  its  mer- 
its, notwithstanding  it  may  have  been  aUowed.  lb. 

8.  Same, — OivU  Action. — Change  of  Judge. — A  proceeding  by  an  adminis- 
trator for  the  sale  of  real  estate  is  a  civil  action  in  such  sense  that  a 
party  may  have  a  change  of  judge  upon  a  proper  application.         lb. 

^9.  Administrator. — Appeal. — Distribution  of  Esttite. — It  is  the  duty  of  an 
administrator  to  prosecute  an  appeal  to  the  Supreme  Court,  where  he 
has  reasonable  ground  to  believe  that  the  court  below  has  erred  in 
its  judgment  and  order  as  to  the  distribution  of  the  estate. 

Ruck  V.  Biery,  444 

10.  Supreme  Court.— Appeal.— Bond.— Unnecessary  Parties, — In  an  appeal 
by  an  administrator  or  executor,  no  bond  is  necessary,  and  a  motion 
to  dismiss  such  appeal  for  want  of  a  bond,  because  there  are  other 
appellants  unnecessarily  joined,  will  not  be  entertained.  lb. 

11.  Advancement. — Rights  of  Widow. — DintribtUion  of  Estate.— Under  section 
2407,  &.  S.  1881,  the  widow  is  excluded  from  participation  in  ad- 
vancements. After  she  receives  one-third  of  what  remains,  after 
paying  the  $500  allowed  her  by  law,  and  the  debts  and  expenses  of 
administration,  the  surplus  and  the  advancements  ace  to  be  aggre- 
gated, and  the  shares  of  the  children  equalized  as  nearly  as  may  be 
under  the  several  provisions  of  the  statute  on  that  subject.  '  lb. 

12.  Letters  of  Administration. —  When  Voidable. — Order  of  Granting. — Priority 
of  Right.— Revocation. — Letters  of  administration  granted  out  of  the 
order  prescribed  by  statute,  section  2227,  R.  8.  1881,  are  not  void,  but 
at  most  are  only  voidable,  and  until  revoked  or  set  aside  in  a  proper 
proceeding  for  that  purpose,  the  refusal  of  the  court  to  grant  other 
letters  to  another  person,  although  the  latter  may  have  a  right  under 
the  statute  prior  to  that  of  the  person  to  whom  the  letters  were  first 
issued,  is  not  erroneous.  Jones  v.  BUtinger^  47S 

DEDICATION. 

See  Highway,  6. 

DEED. 

See  Assignment  for  Benefit  of  Creditors  ;  City,  5 ;  Contract,  5 ; 

Conveyance;  Decedents'  Ei3TATEs,4;  Promissory  Note,  1. 

DEFAULT. 

See  Judgment,  8,  12. 

DELIVERY. 

See  Replevin,  3. 

DEPOSITION. 

See  Evidence,  5. 

DESCENTS. 

1.  Partition  and  Distribution.— Law  Governing.— Both,  in  the  partition  and 
distribution  of  the  estate  of  a  person  who  dies  intestate,  the  law  in 
force  at  the  time  of  the  death  of  such  person  will  prevail. 

Brown  v.  Oritehelly  SI 

2.  Same.—W'dL — The  property  of  a  deceased  person  descends,  or  is  other- 
wise disposed  of,  according  to  the  law  in  force  at  the  time  of  his  death, 
except  in  so  far  as  he  may  have  made  a  different  provision  by  his  will. 

76. 

3.  Same. — Chose  in  Action. — Suceessorship.— Change  by  Legislation. — The 
right  of  suceessorship  to  a  chose  in  action  is  as  much  a  subject-matter 
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of  legislation  as  is  the  manner  in  which  any  other  property  of  a  per- 
son dying  intestate  shall  be  transmitted.  lb. 

4.  Saim. — 2'lme  of  Taking  Effect  of  Willd  and  Slatutea  of  Descentu, — A  will 
speaks  from  the  day  of  the  death  of  the  testator,  and  statutes  of  de- 
scents and  distribution  from  the  time  of  their  enactment.  /6. 

5.  Same.— Legacy. — Right  of  Action. — Sui-vlvorship. — Husband  and  Wife. — 
Statutes  of  1843. — A.  executed  a  will  in  1840,  bequeathing  all  his  prop- 
erty to  his  wife  subject  to  a  charge  of  $5,000,  in  favor  of  H.,  a  niece^ 
payment  of  which  was  to  be  made  either  during  the  lifetime  of  his 
wife  or  at  her  death,  in  her  discretion.  A.  died  in  1842,  leaving  the 
will  so  executed  in  full  force.  In  1844,  H.  intermarried  with  >!.  and 
died  in  1850,  leaving  cliildren  and  her  husband  surviving.  The  wife 
of  the  testator  died  testate  in  1878,  without  having  paid  or  made  any 
provision  for  the  payment  of  the  bequest  to  H.  >I.  died  intestate  in 
1879,  leaving  a  widow  and  children  by  a  second  marriage. 

Held,  that  under  the  statutes  of  1843,  in  force  when  H.  died,  her  husband 
succeeded  to  the  claim  she  held  to  the  legacy,  and  that  no  right  of 
action  survived  to  her  children.  /6. 

DESCRIFnON. 
See  Tax  Sale,  4,  7,  8,  II. 

DILIGENCE. 
See  New  Trial,  2  to  4. 

DISCRETION. 

See  Criminal  Law,  12;  Divorce,  2;  Jury,  3;  Sheriff's  Sale,  2;  Wit- 
ness, 1. 

DISMISSAL  OF  ACTION. 
See  Costs. 
DIVORCE. 

1.  Weight  of  Evidence. — Where,  in  a  suit  for  divorce,  the  finding  of  the 
trial  court  rests  upon  conflicting  evidence,  or  is  sustained  on  every 
material  point  by  legal  evidence  appearing  in  the  record,  the  judgment 
will  not,  on  appeal,  be  reversed  on  the  weight  of  the  evidence. 

Hendei'son  v.  Hendeisony  S16 

2.  AUowanees.— Alimony.— A ttoiney^  Fees. — Discretion  of  Tiial  Court. — Su- 
weme  Court. — Practice. — In  a  divorce  case,  the  allowances  to  the  wife 
lor  expenses  and  attorney's  fees,  and  the  allowance  of  alimony,  are 
largely  in  the  discretion  of  the  trial  court,  and  the  Supreme  Court 
will  not  interfere  unless  abu.se  is  clearly  shown,  and  unless  objections 
are  first  made  below.  16. 

DRAINAGE. 

See  Injunction,  6,  7. 

1.  Notice. — Appearance. —  Waiver. —  By  appearing  and  filing  a  remon- 
strance against  a  drain,  without  objecting  to  the  notice  or  proof  tliereof, 
all  questions  pertaining  to  the  jurisdiction  of  the  court  over  the  re- 
monstrant's person  are  waived.  Ford  v.  i-w-r/,  89 

2.  Same. — Eemonstrance. — Sufficiency  of  Notice.—  Viewers^  Report. — A  question 
as  to  the  sufficiency  of  the  notice  is  not  raised  by  assigning  it  as  a  cause 
of  remonstrance.  Nor  is  the  insufficiency,  or  mere  formal  irregularity, 
of  the  report  of  the  viewers,  which  can  be  ascertained  by  an  inspection 
of  the  report  itself,  a  cause  of  remonstrance.  76. 

3.  Same. — Supreme  Court. — Practice. — Questions  of  law  raised  before  the 
board  of  county  commissioners  are  not  available  in  the  Supreme  Court 
unless  presented  to  and  ruled  upon  in  the  circuit  court.  /6. 
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4.  Pleading. — Petit ion^^Sufficiency  of. — A  petition  for  a  drain,  under  the 
act  of  March  8th,  1883,  wliich  recites  that  such  drainage  can  not  be 
accomplished  in  the  best  and  cheapest  manner,  without  afiecting  the 
lands  of  others,  and  that  the  same  can  be  best  had  and  ejected  by  a 
ditch  commencing,  etc.,  followed  by  a  description  of  the  proposed  work, 
and  tlie  manner  of  accomplishing  the  drainage  of  the  several  tracts  of 
land  described,  sufficiently  complies  with  that  part  of  section  1  of  said 
act  which  requires  that  the  petition  shall  slate  generally  the  method 
by  which  it  is  believed  the  proposed  drainage  can  be  accomplished  in 
the  cheapest  and  best  manner.  Heick  v.  VoiglUj  279 

5.  Same, — Practice. — Pleading. — Answer. — Motion  to  Strike  Out. — In  such  a 
proceeding,  the  statute  does  not  contemplate  that  any  issue,  involving 
the  merits  of  the  cause,  may  be  tendered  or  tried  before  the  report  of 
the  drainage  commissioners  has  been  received  ;  and  where,  before  refer- 
ence to  such  commissioners,  an  answer  is  filed  which  pleads  former 
adjudication  Jis  to  some  parts  of  the  proposed  drain,  and  as  to  other 
parts  that  the  work  is  impracticable,  and  more  comprehensive  than  is 
necessary  to  drain  the  petitioner's  lands,  and  that  its  cost  would  exceed 
the  benefits  to  be  derived  therefrom,  a  motion  to  strike  out  such  answer 
should  be  sustained.  Jb, 

6.  Same. — Former  Adjudication. — No  provision  having  been  made  in  the 
act  of  March  8th,  1883,  for  pleading  a  former  adjudication  as  to  a 
petition  for  a  drain,  it  follows  that  a  failure  to  secure  the  drainage 

Eetitioned  for  will  not  bar  a  future  proceeding  for  the  same  purpose^ 
y  the  same  party.  lb, 

7.  Same. — Constitutional  Law. — Ad  of  Mai-eh  Sik,  188Sj  Gonslrtted. — If,  in 
such  drainage  proceeding,  the  court  finds  that  the  proposed  drain  will 
either  improve  the  public  health  or  benefit  a  public  highway,  or  be  of 
public  utility,  the  construction  of  the  drain  will  be  deemed  a  work  of 
such  a  public  character  as  to  warrant  its  prosecution  in  the  manner 
provided  by  law,  and  the  statute,  thus  construed,  is  not  in  conflict  with 
the  constitutional  provisions  against  taking  the  property  of  an  indi- 
vidual, for  a  private  purpose,  or  without  just  compensation.  lb, 

8.  Same. — Public  Benefit. — Improvement  of  Highuxty. — Conclusion  of  Law. — In 
such  proceeding  a  finding  of  facts  by  the  court,  that  the  public  health 
will  not  be  improved  by  the  proposed  drain,  but  that  it  will  benefit  the 
public  highways  of  the  county,  and  render  more  valuable  and  produc- 
tive five  or  six  hundred  Jicres  of  marsh  land ;  that  the  improvement  of 
such  highways  will  be  of  no  practical  benefit  to  the  remonstrants;  that 
the  proposed  drainage  can  be  accomplished  without  incurring  an  ex- 
pense exceeding  the  benefits,  and  that  the  assessments  made  and  con- 
firmed against  the  lands  of  the  remonstrants  are  based  upon  benefits- 
to  accrue  to  such  lands  from  the  construction  of  such  drain,  and  not 
from  the  improvement  of  the  highway,  will  support  and  justify  a  con- 
clusion of  law  that  the  improvement  of  the  several  public  highways, 
and  the  benefits  to  the  marsh  land  described,  were  such  public  pur- 
poses as  to  justify  the  several  assessments  of  benefits  against  the  lands 
in  question.  lb, 

9.  Same. — Qeneral  Plan  of  Drain. — Determinatifm  cf  Commishioners  FinaL — 
The  question  as  to  whether  the  plan  of  the  proposed  drain  is  more 
comprehensive,  or  whether  it  embraces  and  affects  more  lands,  than 
necessary  in  order  to  accomplish  the  drainage  of  the  petitioner's  lands 
in  the  cheaj>est  and  best  manner,  is  one  for  the  exclusive  judgment  of 
the  drainage  commissioners,  and  their  determination  of  such  question 
is  not  reviewable  by  the  court.  /6, 

10.  Action  by  Commissioner  to  Collect  Assessment. — Sufficiency  of  Complaint. — 
As  to  the  sufficiency  of  a  complaint  by  a  commissioner  of  drainage  ta 
collect  an  assessment  of  benefits,  see  opinion.  Wishmier  v.  State^  ex  rel.^  52S^ 
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EASEMENT. 

See  Railroad,  7,  10. 
1.   Interest  in  Land. — Parol  Contract. — Statute  of  Frauds. — Part  Performance^ 
— An  easement  is  an  interest  in  land,  and  a  parol  contract  creat* 
ing  it  is  void  under  the  statute  of  frauds,  unless  such  a  part  per- 
formance is  shown  as  to  take  it  out  of  the  statute. 

Robinson  v.  TkraUkiU,  117 

*2.   Same. — Possession. — Continuoaa  User. — Where  immediate  possession  is 

taken  and  there  is  a  continuous  user,  the  contract  is  taken  out  of  the 

statute.  lb. 

3.  Same. — License.  —  Consideration. —  Revocation. — Where  possession  of  a 
right  of  way  over  the  land  of  another  is  taken  under  a  license 
founded  on  a  consideration,  such  license  can  not  be  revoked.  lb. 

4.  Same. — Man^ied  Woman. — Defence  of  Coverture. — Notice. — An  easement 
in  the  land  of  a  married  woman  may  be  acquired  without  a  deed ; 
but  if  it  were  otherwise,  a  purchaser  of  the  land,  who  takes  with 
notice  of  an  existing  easement,  can  not  avail  himself  of  the  coverture 
of  his  grantor  to  defeat  it.  lb. 

5.  Same.  ^Possession. — Notice  to  Purchase}'. — Possession  of  an  easement  is 
sufficient  to  put  a  purchaser  of  the  land  upon  inquiry,  and  means  of 
knowledge  is  equivalent  to  knowledge.  lb. 

•6.  /Sotwic. — Passes  With  Grant  of  Land. — An  easement  passes  with  a  grant 
oi  the  land  to  which  it  is  appurtenant,  and  is  a  burden  upon  the 
servient  estate  in  the  hands  of  subsequent  owners.  lb. 

ELECTION. 
See  County  Commissioners  ;  Office  and  Officeb,  1  to  3. 
EQUITY. 
See  Judgment,  15;  Statute  of  Limitations,  1 ;  Supreme  Court,  6. 
ESTOPPEL. 
See  Decedents'  Estates,  3,  4;  Judgment,  5,  10;  Jurisdiction;  Mort- 
gage, 1;  Railroad,  5;  Replevin,  1,  2;  Sheriff's  Sale,  7;  Stat- 
ute OF  Limitations,  4. 
Real  Estate. — Conveyance. — Representation  of  Interest. — A    widow  who  sells 
and  conveys  a  life-estate,  representing  that  to  be  all  her  interest,  is 
not  thereby  estopped  to  assert,  as  against  her  grantee,  a  title  in  fee, 
held  at  the  time  of  the  conveyance,  as  heir  of  a  deceased  child. 

Hotman  v.  Dukes^  195 
EVIDENCE. 
See  Bill  of  Exceptions,  3 ;  Contract,  1,  4,  6 ;  Criminal  Law,  2,  4, 15, 
16,  20,  22,  30;  Damages,  1;  Divorce;  Fraudulent  Conveyance, 
2  to  6;  Instructions  to  Jury,  4,  6;  Insurance;  Master  and 
Servant,  3  to  7;  Negligence,  6,  7;  New  Trial,  1  to  4;  Practice, 
2,  4,  6,  7  ;  Railroad,  4,  9;  Replevin,  4;  Sale;  Supreme  Court, 
7,  12,  13,  15 ;  Taxes;  Usage,  2  to  5;  Will,  2,  3;  Witness. 

1.  Witness.—  IfhpeachmeyiL — Contradictonf  Statement.^. —  Good  Character. — 
Where  a  witness  has  b^en  irnpeaehed  by  showing  tliat  he  has  made 
statements  out  of  court  contradictory  of  tlu)se  made  at  the  trial,  evi- 
dence of  his  general  good  character  and  of  Ids  good  repute  for  truth 
and  veracity  is  proper.  Loui.-iviUe^  etc.y  R.  W.  Co.  v.  Fraxpieyj  IS 

2.  Conversation. —  Adrniitnons. —  Railroad, —  fujurif  at  Crossing. —  StattUory 
Signals. — In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  an  injury  at  a  liighwny  crossing,  alleged  to  have  been 
caused  by  the  failure  of  the  defendant  to  give  the  signals  required 
by  law,  a  conversation  between  the  injured  party  and  the  engineer 
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of  the  train,  a  few  minates  after  the  accident,  concerning  the  giv- 
ing of  the  signals  and  containing  admissions  by  the  former,  is  ad- 
missible in  evidence.  Grand  Mapidn,  etc.,  R.  B.  Co.  v.  DUler,  233 

Vj,  Promissory  Note. — Execution  of, — Exclusion  from  Evidence  UniU  Execulion 
is  Proved. — Prdclice. — Where  the  execution  of  a  note  sued  on  is  denied 
under  oath,  the  court  may  in  its  discretion  exclude  it  from  the  jury 
until  evidence  of  its  execution  has  been  first  given. 

yVooUeny.  Wire,  S51 

4.  Same, — Testimony  on  Former  Trial. — It  is  not  error  to  refuse  to  admit 
in  evidence  a  report  purporting  to  contain  the  testimony  of  a  wit- 
ness on  a  former  trial,  it  not  appearing  that  such  testimony  was  in 
fact  given  at  that  trial.  lb. 

o.  Deposition. — Sick  Witness. — P-enumptions. — Where  it  is  stated  in  the 
deposition  of  a  witness  that  he  is  ill  and  unable  to  appear  in  court, 
the  deposition  is  admissible,  as  the  presumption  is  that  the  illness  con- 
tinued; furthermore,  if,  on  appeal,  the  record  shows  that  a  physi- 
cian's certificate,  which  is  not  set  out,  was  also  read  to  the  court,  it 
will  be  presumed  that  it  sustained  the  ruling  admitting  tlie  deposi- 
tion. Hwnsinger  v.  Hofer,  390 

6.  Measure  of  Damages. — In  an  action  to  recover  damages  for  the  breach 
of  a  contract  to  clear  land,  evidence  as  to  what  it  is  worth  to  clear 
the  land,  taking  it  in  the  condition  in  which  it  was  left  by  the  defend- 
ant, is  competent.  Seavey  v.  Shurick^  4^4 

7.  Same. —  Written  Contract. — Parol  Evidence. — Where  a  written  contract 
is  certain  and  unambiguous  in  its  terms,  parol  evidence  to  explain  or 
contradict  it  is  not  admissible.  lb. 

8.  Same. —  Trade  Usage. —  When  Can  Not  be  Shown. —  A  usage  of  trade, 
which  is  inconsistent  with  the  express  terms  of  a  contract,  can  not  be 
shown  in  an  action  upon  the  contract.  lb. 

9.  Express  Trust. — Can  Not  be  Established  by  Parol. — An  express  trust  can 
not  be  established  by  parol  evidence. 

Columbus,  ete.,  K  W.  Co.  v.  Braden,  558 

EXCESSIVE  DAMAGES. 

See  County,  6 ;  Practice,  3. 

EXECUTION. 

See  Judgment,  1, 3,  4;  Principal  and  Surety,  1,  6,  7;  Sheriff's  SAiiE. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Conversion,  2,  3 ;  Decedents'  Estates. 

EXHIBIT. 

See  Judgment,  2;  New  Trial,  2. 

EXPERT  TESTIMONY. 

•>'t»e  Criminal  Law,  15 ;  Master  and  Servant,  7 ;  Practice,  7 ;  Will,  3. 

FALSE  PRETENCES. 

See  Criminal  Law,  26. 

FEES  AND  SALARIES. 

See  County  Clerk. 

FORECLOSURE. 

See  Assignment  for  Benefit  op  Creditors,  3;  Mortgage;  Parties, 

2,  3 ;  Railroad,  10 ;  Real  Estate,  2  to  4 ;  Sheriff's  Sale,  1. 

FORMER  ADJUDICATION. 
See  Decedents'  Estates,  6 ;  Drainage,  6 ;  Judgment,  5, 10 ;  Receiver,  1. 
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FRAUD. 

See  Chattel  Mortgage  ;  Corporation,  3 ;  Fraudulent  Conveyance  ; 

Sheriff's  Sale,  4, 5 ;  Supreme  Court,  14. 

FKAUDULENT  CONVEYA^'CE. 
See  Assignment  for  Benefit  of  Creditoics,  1,  2;  Attachment,  1. 

1.  Creditor. —  Cause  of  Action  for  Seduction, — One  wlio  has  a  cause  of  action 
for  the  seduction  of  his  wife  is,  in  legal  contemplation,  a  creditor  of 
the  wrong-doer.  Hunsinger  v.  Hofer,  390 

2.  Same. — Evidence. — Declarations  of  Grantee. — Knowledge  of  Claim  Against 
Grantor. — In  a  suit  to  set  aside  a  conveyance  as  fraudulent  and  to  sub- 
ject tlie  land  to  sale  under  a  judgment  obtained  by  the  plaintiff  against 
the  grantor  for  the  seduction  of  his  wife,  it  is  competent  to  prove 
declarations  of  the  grantee,  prior  to  the  conveyance,  tending  to  show 
knowledge  on  his  part  of  the  claim  against  his  grantor.  lb. 

3.  Same. — Ti^anscript  of  Judgment. — Defective  Certificate. — Objections. — -FVxtc- 
tice. — In  such  case,  a  transcript  of  the  judgment  is  admissible  to  es- 
tablish the  claim  of  the  plaintift*  against  the  grantor,  and  objections 
to  the  form  of  the  clerk's  certificate  thereto  can  not  be  made  for  the 
first  time  on  appeal.  lb. 

4.  Same.— Scope  of  Inquiry. — In  a  suit  to  set  aside  a  fraudulent  convey- 
ance, the  plaintiff-  is  not  confined  to  evidence  of  the  one  transaction, 
but  has  a  right  to  give  evidence  of  the  general  course  of  business 
between  the  grantor  and  grantee^  as  well  as  of  distinct  transactions.  lb. 

5.  Same. — Con8piraci/.—Declaration8.SiaLiements  of  the  persons  by  whom 
a  fraudulent  conveyance  is  executed,  are  admissible  against  them> 
selves,  and  also  against  the  grantee  whenever  it  appears,  either  hj 
direct  or  circumstantial  evidence,  that  the  grantor  and  grantee  were 
acting  in  concert.  lb. 

6.  Same. — Questions  for  Tibial  Court. — Supreme  Court. — Pi-adiee. — Whether 
a  conspiracy  exists,  and,  if  so,  its  scope  and  purpose,  are  questions  for 
the  trial  court;  and  where  there  is  any  evidence  at  all  supporting  the 
decision  of  that  court  on  such  questions,  it  will  be  sustained  on  ap- 
peal, lb. 

7.  Same. — Notice  of  Fraudulent  Purpose. — Subsequent  Payment  of  Purchase- 
Money. — Bona  Fide  Purchaser. — A  grantee,  who  pays  the  purchase- 
money  after  notice  of  the  fraudulent  purpose  of  his  grantor,  is  not 
entitled  to  protection  as  a  bona  fide  purchaser.  lb. 

GARNISHMENT. 
See  Attachment. 

GIFT. 

See  Advancement. 

GRAVEL  ROAD. 

See  Bond. 

1.  Grossing  by  JtaUroad.—  CompevAa( ion.— \Where  a  corporation,  by  an  act 
of  1849,  was  granted  a  public  highway  for  the  purpose  of  construct- 
ing and  maintaining  thereon  a  plank  road,  but  subsequently  forfeited 
its  rights  in  such  highway,  railroad  companies  which,  by  the  same 
act,  were  given  power  to  lay  their  tracks  across  the  plank  road  with- 
out compensation,  upon  such  forfeiture  ceased  to  have  any  rights 
under  that  act,  ard  can  assert  rone  as  against  a  gravel  road  which 
is  afterwards  maintained  on  the  same  highway  by  another  corpora- 
tion. IndianapolUy  etc.,  G.  R.  Co.  v.  Belt  R.  W.  Co.,  5 

2.  Same. — Right  of  Railroad  to  Cross  Hightoay  Without  Compenaation, — Sec- 
tion 3903,  R.  S.  1881,  conferring  upon  railroad  companies  the  power 
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to  cro63  highways  without  compensation,  lias  reference  to  ordinary 
highways,  controlled  by  the  public  authorities  and  maintained  by 
taxation,  and  does  not  embrace  a  liighway  which  is  used  for  gravel 
road  purposes  by  a  private  corporation  under  a  grant  from  the  ooard 
of  county  commissioners.  Jb, 

3.  Sai7\e, — Pi'-ivaie  Rights  in  Highway, — Taking  by  Railroad  Without  Compen- 
sation.— Damages. — Maxim  De  Minimis  non  Curat  Lex. — A  gravel  road 
company  has  property  rights  in  a  highway  used  by  it,  under  a  grant, 
for  gravel  road  purposes,  and  where  a  railroad  company  lays  its  track 
across  such  road  without  the  consent  of  the  gravel  road  company,  and 
without  proceedings  to  condemn  and  the  payment  or  tender  of  dam- 
ages, the  latter  corporation  has  a  right  of  action,  and  is  entitled  to  at 
least  nominal  damages,  and  in  such  a  case  the  maxim  de  minimis  non 
curat  lex  will  not  apply,  lb. 

GUARDIAN  AND  WARD. 

See  Costs. 

HABITUAL  DRUNKARD. 

See  Intoxicating  Liquob. 

HARMLESS  ERROR. 
See  Ceiminal  Law,  18 ;  Instructions  to  Jury,  5,  8 ;  Pleading,  3, 6, 8 , 

Practice,  5. 

HIGHWAY. 
See  County  ;  Damages,  2  to  4 ;  Drainage,  7, 8 ;  Gravel  Road. 

1.  Proceeding  for  Ascertainment  and  Survey. — Notice. —  Waiver. — Petition, — 
In  a  proceeding  under  section  5035,  K.  S.  1881,  for  the  ascertainment, 
survey,  etc.,  of  a  highway,  alleged  to  have  been  used  as  such  for  more 
than  twenty  years,  when  the  parties,  through  whose  lands  such  alleged 
highway  passes,  voluntarily  appear  in  the  commissioners'  court,  with- 
out notice,  and  make  no  objection  to  the  jurisdiction  of  that  court, 
they  can  not  afterwards  object  on  appeal,  either  in  the  circuit  or 

,  Supreme  Court,  to  the  want  of  notice,  and  the  judgment  in  such  case 
will  not  be  reversed  because  the  petition  does  not  contain  the  names 
of  such  parties.  Orton  v.  Tilden,  131 

2.  Same. — Namei^  of  Parties. — QiK^re^  whether  such  section  contemplates 
that  the  petition  should  necessarily  set  out  the  names  of  the  parties 
affected  by  such  proceeding?  Jb. 

3.  Criminal  Law. —  Obntruction  of  Highway. — Establishment  of  Highway  by 
Prescription. — Before  a  highway  can  be  established  by  prescription,  it 
must  appear  that  the  general  public,  under  a  claim  of  right,  and  not 
by  mere  permission  of  the  owner,  used  some  defined  way,  without  in- 
terruption, or  substantial  change,  for  a  period  of  twenty  years  or 
more.  Shellhottse  v.  State,  509 

4.  Same, — Interruption  of  Use  by  Piblic. — When  the  use  of  a  way  is  inter- 
rupted, prescription  is  annihilated,  and  must  begin  again,  and  any 
unambiguous  act  by  the  owner,  such  as  closing  the  way  at  night,  or 
erecting  gates  or  bars,  which  evinces  his  intention  to  exclude  the 
public  from  its  uninterrupted  use,  destroys  the  prescriptive  right.   Jb. 

5.  Sam^. — Public  Use  of  Pirate  Way. — Where  the  owners  of  land  devote  a 
portion  of  it  for  use  as  an  alley  or  passage-way  for  their  own  private 
purposes,  such  alley  or  passage-way  will  not  be  converted  into  a  pub- 
lic highway  simply  because  the  public  also  use  it  by  permission  from 
the  owners.  lb. 

6.  Same. — Dedication. — To  constitute  a  valid  dedication,  there  must  be  an 
actual  intention  on  the  part  of  the  owner  or  owners,  clearly  indicated 
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by  unequivocal  acts  or  conduct,  to  dedicate  the  land  to  the  public  for 
use  as  a  highway,  and  there  must  be  an  acceptance  by  the  public  of 
the  land  dedicated.  /6. 

7.  Same. — For  evidence  held  insufficient  to  sustain  a  charge  of  obstruct- 
ing a  public  highway,  see  opinion.  lb. 

HOMICIDE. 

See  CRiMiNAii  Law. 

HUSBAND  AND  WIFE. 

See  Chattel  Mortgage  ;  Conveyance  ;  Descents,  5 ;  Married  Woman  ; 

Mortgage,  1 ;  Real  Estate,  4 ;  Witness,  4. 

INDICTMENT. 

See  Criminal  Law  ;  Intoxicating  Liquor,  2 ;  Taxes. 

INFORMATION. 

See  Contempt,  6 ;  Criminal  Law. 

INJUNCTION. 

See  Appeal,  2 ;  Attachment  ;  Judgment,  4. 

1.  IrUerhcutory  Order. — Motion  to  Dissolve  Beslraining  Order. — AppeaL — 
Where  there  is  no  appeal  from  an  interlocutory  order  overruling  & 
motion  to  dissolve  a  temporary  restraining  order,  but  the  cause  in 
which  such  order  is  made  is  tried  upon  its  merits,  and  a  final  judg- 
ment  rendered  from  which  an  appeal  is  taken,  the  ruling  on  the  mo- 
tion to  dissolve,  even  if  erroneous,  is  not  available  for  the  reversal  of 
the  judgment.  Becknell  v.  BeckneU,  4^ 

2.  Judgment. — Lien. — Levy. — Sale. — Real  Eafate. — The  owner  or  mortgagee 
of  land  levied  on  under  a  judgment  which  is  not  a  lien  on  it  may 
maintain  a  suit  to  enjoin  a  sale.  Shanklin  v.  Sims,  l4s 

3.  Appeal. — Contempt. — An  injunction  is.  not  dissolved,  or  its  force  and 
efl^ect  impaired,  by  an  appeal  and  the  issuing  of  a  supersedeas,  and 
the  subsequent  doing  of  the  prohibited  acts  is  a  contempt. 

Central  U.  Tel.  Co.  v.  Stale,  ex  reL,  SOS 

4.  Same.- -Decree. —  Validity. — Jurisdietion. — Collateral  Attack. — CorUempL — 
The  validity  of  an  order  of  injuncjtion,  granted  in  a  case  where  juris- 
diction exists,  can  not  be  brought  in  question  in  proceedings  on  an 
attachment  for  contempt.  lb. 

6.  Same. — Disturbance  of  Possession. — The  disturbance  of  the  possession  of 
real  estate  may  be  prohibited  by  injunction.  76. 

6.  Town. — Drain. —  Wrongful  Construction. — Joinl  Suit  by  Property- Owners. — 
The  several  owners  of  lota  abutting  on  a  street,  along  which  the  town 
is  threatening  to  wrongfully  construct  a  drain,  may  sue  jointly  for  an 
injunction.     Heagy  v.  Blacky  90  Ind.  534,  limited. 

Town  of  Sullivan  v.  PkiUips,  SSO 

7.  Same.— Consequential  Damages. — Negligence. — A  town  maybe  enjoined 
from  attempting  to  collect  water  in  one  channel  and  cast  it  upon  the 
property  of  a  citizen,  but  the  fact  that  a  lot-owner  will  suffer  mere 
consequential  damages,  or  that  the  work  will  be  negligently  done,  is 
not  sufficient  to  authorize  an  injunction  against  the  construction  of 
a  drain.  lb, 

8.  Tenants  in  Common. —  Waste. — One  tenant  in  common  may  maintain  a 
suit  to  enjoin  a  tenant  in  actual  possession  from  committing  waste, 
where  the  latter  is  insolvent.  Stout  v.  Ourry^  oli- 

9.  Bailroad.— Street.— Right  of  Way. —  Release. —  Abutting  Owner. — Side 
Track. — The  owner  of  a  corner  lot,  for  a  valuable  consideration,  re- 
leased to  a  railroad  company  the  part  of  the  streets  adjoining  his 
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property,  to  the  center  line,  for  a  right  of  way,  "  to  be  occupied  by 
one  track,  as  now  located."  In  constructing  a  switch  the  comjjany 
proposed  to  lay  one  rail  thereof  for  a  distance  of  nineteen  feet  in  front 
of  the  lot  and  near  the  intersection  of  the  streets,  on  tiie  projecting 
ends  of  the  ties  on  wliicli  the  main  track  was  laid,  and  fourteen  inches 
from  the  main  rail.  Suit  for  an  injunction. 
Heldj  that  in  the  absence  of  a  showing  tliat  such  occupation  of  the  ties 
of  the  main  track  will  impose  any  additional  burden  upon  the  plain- 
\ifi''s  soil,  or  will  present  any  additional  impairment  or  interference 
with  his  use  of  the  street,  the  injunction  will  not  lie. 

IndianupoliSy  elc.,  R,  R.  Go.  v.  Calvert,  555 

INSANITY. 
See  Ck)NVEYANCE ;  Costs  ;  Will,  2  to  4. 

INSTRUCTIONS  TO  JURY. 

See CRiMiNAii  Law,  17  to  19, 23  to  25,  28  to  30 ;  Insurance ;  Reward,  2, 4 ;. 

Supreme  Court,  8, 10;  Will,  2,  4. 

1.  Special  Verdict. — Practice. — Where  the  jury,  upon  request  of  the  par- 
ties, are  required  to  return  a  special  verdict,  general  instructions  as 
to  the  law  of  the  case  are  not  necessary,  and  available  error  can  not  be 
predicated  upon  the  giving  and  refusal  of  such. 

LauisvUlCy  etc.,  R.  W.  Co.  v.  Frawley,  18 

2.  Presumption  on  Appeal.  -In  the  absence  of  a  showing  to  the  contrary, 
it  will  be  presumed  on  appeal  that  the  trial  court  gave  to  the  jury 
all  necessary  and  proper  instructions.  •    Ford  v.  Ford,  89 

3.  Filing  of. — Recoi'd. — Practice  — Appeal. — In  order  that  instructions  may 
be  made  part  of  the  record,  without  a  bill  of  exceptions,  the  record 
must  affirmatively  show  that  they  were  filed. 

Fo-rt  Wayne,  etc,  R.  W.  Co.  v.  Beyerk,  100 

4.  Considemfion  on  Appeal. —  Rule  When  Evidence  is  not  in  Record. — Where- 
the  evidence  is  not  in  the  record,  the  judgment  of  the  trial  court  will 
not  be  reversed  on  the  instructions  given,  unless  they  are  so  radically 
wrong  as  not  to  apply  to  any  supposed  case  which  might  have  been 
made  by  the, evidence.  Joseph  v.  Mathei',  114 

5.  P-actice. —  Withdraveal  of  Paragraph  (^  Complaint. — A  defendant  can  not 
complain  of  an  instruction  to  the  jury  which  eliminates  from  the 
case  a  paragraph  of  the  complaint.  Bronnenberg  v.  Cobum,  109 

6.  Supreme  Court. —  Evidence. —  Presumption.  —  Pact  ice. —  Where  the  evi- 
dence is  not  in  the  record,  the  judgment  will  not  be  reversed  on 
account  of  instructions  given,  if,  upon  any  state  of  the  evidence 
which  might  properly  have  been  before  the  jury,  they  would  have 
been  correct,  it  being  presumed  in  such  case  that  they  were  appli- 
cable. Weir  Plow  Co.  v.  Walmsley,  24^ 

7.  Special  Verdict. — P-a/Uice. — Where  a  special  verdict  is  demanded,  in- 
structions beyond  those  respecting  such  a  verdict  and  the  usual  rules 
concerning  the  credibility  of  witnesses,  are  not  necessary,  and  if  un- 
necessary instructions  are  given,  available  error  can  not  be  predi- 
cated upon  them.  Woollen  v.  Wire,  251 

8.  HamdesA  Eiror. — Supreme  Court.— \  judgment  will  not  be  reversed  on 
account  of  the  giving  of  an  erroneous  instruction,  if  it  was  favorable 
to  the  party  complaining  or  worked  no  injury  to  him. 

Cline  v.  Lindsey,  SS7 

9.  Same. — MuM  he  Considered  Together. — In  civil  cases,  all  the  instructions 
given  will  be  considered  together,  and  if,  thus  considered,  the  law  is 
correctly  stated  and  the  case  fairly  presented  to  the  jury,  the  judgment 
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will  not  be  reversed  because  any  one  of  the  instructions,  taken  alone, 
may  be  inaccurate  or  not  sufficiently  full.  lb. 

10.  How  Construed. — Reversal  of  Jwdgment. — Instructions  to  a  jury  will  be 
construed  with  reference  to  each  other  and  as  an  entirety,  and  if,  when 
thus  construed,  they  are  correct  and  not  calculated  to  mislead,  the 
judgment  will  not  be  reversed  because  of  mere  inaccuracies  or  loose 
expressions  in  them,  separately  considered.  Deig  v.  Morehead,  451 

11.  Assuming  Fact. — Where  a  fact  is  established  without  any  conflict  or 
contradiction,  it  is  not  an  available  error  for  the  court  to  assume  the 
existence  of  such  fact  in  charging  the  jury.      Board,  etc.,  v.  Ijegg,  4'^9 

12.  Same. — Refusal  to  Give  Unsigned  Instructions. — Instructions  not  signed  by 
the  party  asking  them,  or  by  his  attorney,  as  required  by  statute, 
may  be  refused  without  error.  lb. 

INSURANCE. 
See  Benefit  Association  ;  Life  Insurance  ;  Mortgage,  3. 
Action  on  Policy. — Defence  thai  Assured  Purposely  Destroyed  Property  to  Defraud 
Company. — Preponderance  of  Evidence, — Reasonable  Doubt. — Instruction. — 
Where,  in  an  action  upon  a  policy  of  insurance,  it  is  answered  that  the 
assured  purposely  burned  the  property  with  the  intent  to  defraud  the 
insurance  company,  it  is  sufficient  to  establish  such  defence  by  a  pre- 
ponderance of  the  evidence,  and  an  instruction  that  its  truth  must  be 
established  beyond  a  reasonable  doubt  is  erroneous. 

Continental  Ins.  Co.  v.  Jaehnicheny  69 

INTENTION. 

See  Advancement  ;  Criminal  Law,  2, 20,  22. 

INTERROGATORIES  TO  JURY. 

See  Practice,  1 ;  Will,  4. 

1.  Verdict. — Special  Findings. — Control  of  Former  by  Latter, — Ihuetioe. — Noth- 
ing will  be  presumed  in  aid  of  answers  by  the  jury  to  interrogatories, 
nor  will  they  control  the  general  verdict,  unless  they  are  invincibly 
antagonistic  to  it.  Fort  Wayne,  etc,  R.  W.  Uo.  v.  BeyerUj  100 

2.  Antagonistic  Answers. — QeneraX  Verdict. — Where  answers  to  interroga- 
tories antagonize  and  destroy  each  other,  the  general  verdict  remains 
unimpaired  and  controls  the  judgment.    Wabaxh  R.  W.  Co.  v.  Savage,  156 

3.  Practice. — IndehiHe  Answers.^  Venire  de  Novo. — Where  the  general  ver- 
dict is  perfect  and  complete  in  every  particular,  a  venire  de  novo  ought 
not  to  be  granted,  merely  because  the  answers  of  the  jury  to  interrog- 
atories submitted  to  them  are  "  irregular,  indefinite,  improper  and 
uncertain."  Pittsburgh,  etc.,  R.  W.  Co.  v  Hxxan^SSS 

INTOXICATING  LIQUOR. 

1.  Sale  to  HahUual  Drunkard.^Notiee.— Section  2093,  R.  S.»1881,  does  not 
make  it  an  offence  to  sell  to  a  person  whom  the  seller  simply  knows 
to  be  in  the  habit  of  becoming  intoxicated.  The  offence  consists  in 
selling  to  such  person,  after  the  proper  notice  in  writing,  of  his  habit 
in  that  respect.  Geraghty  v.  SfalCy  103 

2.  Same. — Indictment.— Notice  to  Selkr. — Residence. — An  indictment  charg- 
ing a  sale  of  intoxicating  liquor  to  a  person  in  the  habit  of  becoming 
intoxicated,  which  does  not  aver  that,  prior  to  such  sale,  the  defend- 
ant had  been  notified  in  writing,  by  some  citizen  of  the  township 
or  ward  wherein  such  person  resided  at  the  time  the  notice  is  given, 
that  the  latter  was  in  the  habit  of  being  intoxicated,  is  insufficient, 
and  a  motion  to  quash  should  be  sustained.  lb. 

JUDGE. 
See  Change  of  Venue;  Office  and  Officer,  1  to  3* 
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JUDGMENT. 
See  Appeal,  3;  Assignment  for  Benefit  op  Creditors,  2;  Attach- 
ment, 1,  3;  Conveyance,  2;  Injunction,  1,  2,  4;  Practice,  8;  Re- 
ceiver, 1;  Replevin,  1;  Special  Finding,  3;  Supreme  Court,  2, 
3,  6,  9, 12, 14, 17, 18. 

1.  Debt  of  Record. — Action  Upon. — Execution. — A  judgment  is  a  debt  of 
record,  and,  whether  foreign  or  domestic,  an  action  may  be  main- 
tained thereon  in  any  court  of  competent  jurisdiction  for  the  recovery 
of  such  debt,  even  where  it  appears  that  collection  could  be  enforced 
by  execution.  •     Becknell  v.  BeckneU^  4^ 

2.  *S5awe. — Pieading. —  Written  Insti-ument. — Copy. — Record. — A  judgment  is 
not  a  written  instrument  within  the  meaning  of  section  362,  R.  S.  1881, 
and  the  filing  of  a  copy  thereof  with  a  pleading  will  not  make  it  a  part 
of  the  record.  lb. 

8.  JReplevin  Bail. — Remedi/  ofj  Against  Judgment  Defendants. — Execution. — 
Principal  and  Surety. — Where  the  replevin  bail  has  been  compelled  to 
pay  the  judgment,  he  may  have  execution  thereon  against  all  the  judg- 
ment defendants,  and  may  enforce  the  collection  thereof  against  one 
who  is  surety  of  the  other  defendants  in  the  judgment,  though  he  mav 
have  known  of  such  suretyship  at  the  time  he  became  replevin  bail, 
unless  it  appear  that  the  surety  objected  to  any  stay  of  execution 
thereon  at  the  time  judgment  was  rendered.  Dessar  v.  King^  69 

4.  Expiraiion  oj  Lien. — Real  Estate. — Execution. — Sale. — Injunction. — Where 
a  party  levies  on  land,  and  insists  upon  his  levy,  despite  an  injunction 
obtained  by  a  third  person,  he  can  not  enforce  the- lien  of  his  judgment 
against  another  parcel  of  land  after  the  lapse  of  ten  years  from  the 
date  of  its  rendition,  and  may  be  enjoined.    Section  608,  R.  S.  1881. 

Shanklin  v.  Sims,  14S 
■5.  Former  Adjvdicaiion. — Estoppel. — Conveyance. —  Tiile. — Trust  and  Trustee. — 
Sale. — Where  one,  having  conveyed  land  to  another  in  trust,  is  made 
a  party  to  an  action  by  the  latter  in  which  the  conveyance  is  ad- 
judged to  be  valid  and  the  land  ordered  sold,  he  is  estopped  to  litigate 
the  question  of  title  as  against  purchasers  under  the  sale. 

Woolei-y  V.  Grayson,  149 

6.  Sam^. — Collateral  Attack. — Unless  a  judgment  is  void  a  collateral  attack 
upon  it  can  not  be  maintained.  lb. 

7.  Same. — Proceedings  in  United  States  Courts.  — State  Courts  Can  Not  Review. — 
The  validity  of  a  sale  made  under  a  decree  of  a  Federal  court  can  not 
be  litigated  in  the  State  courts,  nor  have  the  latter  courts  power  to  re- 
view, in  any  manner,  the  decisions  of  the  former.  lb. 

5.  Same. — Default. — Failure  to  Enter, — The  failure  to  enter  a  formal  de- 
fault against  a  defendant  not  appearing,  is  at  most  a  mere  irregu- 
larity, and  does  not  render  the  judgment  void.  lb. 

5.  Payment  by  One  Prim^ai'ily  FAable. — Satisfaction. — Assignment. — Payment 
of  a  judgment  by  one  primarily  liable  is  an  absolute  satisfaction  of 
it,  notwithstanding  an  assignment  to  the  payor  and  an  agreement  that 
the  judgment  shall  be  kept  alive  for  his  benefit. 

Montgomery  v.  Vickery,  Sll 

10.  Same. — Defending  Action  in  Name  of  Party. — Estoppel  of  Third  Person. — 
One  who,  though  not  a  party  to  the  action,  appears  and  defends  in  the 
name  of  a  party,  is  concluded  by  the  judgment  rendered  therein.   lb. 

11.  Pleading. — Judgment  Resting  on  Bad  Paragraph. — Reversal. — Where  a 
judgment  rests  wholly  or  in  part  upon  a  bad  paragraph  of  complaint 
which  has  been  held  good  on  demurrer,  such  judgment  will  be  re- 
versed. Oarr  v.  Hays,  40^ 

Vol.  110.— 40 
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12.  Review  of , —  Withdrawal  of  Appearance. — Default  Without  Service  of  JVo- 
cesA, — Where  a  defendant,  who  has  not  been  served  with  process,  is- 
permitted,  after  pleading,  without  objection  by  the  plaintiff,  to  with- 
draw his  appearance,  it  is  error  to  render  a  judgment  against  him 
upon  default,  without  first  obtaining  service  of  process  and  making 
proof  thereof,  and  a  complaint  for  review  will  lie. 

}ilcAvihur  V.  Ltf^er,  526 

13.  Misdeaei-iption  of  Pleading  in  Entering  Judgment. — Special  Finding. — Prac- 
tice.— Where  there  is  a  special  finding,  stating  facts  entitling  a  party 
to  the  relief  granted  him,  and  pleadings  upon  which  the  judgment 
may  be  supported,  it  will  be  upheld,  although  the  court  misdescribed 
the  pleadings  in  the  entry  of  judgment.  Johnson  v.  Hosfordj  572 

14.  Relief  from. — Mistake. — Eiror  in  Special  Finding.  —Error  of  the  trial  cou  rt 
in  its  special  finding  of  facts,  no  matter  how  occurring,  is  not  the  mis- 
take of  a  party  within  tlie  meaning  of  section  396,  R.  S.  1881,  for  which 
relief  may  be  had  from  the  judgment.  Center  Township  v.  Boards  e/c,  579 

15.  Same. — Equity. — Negligence.— E(\M\ly  will  not  relieve  a  party  from  a 
judgment  at  law,  where  it  appears  that  he  had  a  valid  defence  which 
he  negligently  iailed  to  interpose  at  the  proper  time,  nor  will  it  re- 
lieve against  a  mistake  where  the  exercise  of  ordinary  and  reasonable 
diligence  would  have  disclosed  the  truth.  lb. 

.JUDICIAL  SALE. 

See  Injunction,  2;  Mortgage,  2,  3;  Eailuoad,  10;  Beai^  Estate,  4; 

Sheriff's  Sale. 

JURISDICTION. 
See  Assignment  for  Benefit  of  Creditors,  3 ;  Attachment,  1 ;  Crim- 
inal Law,  8;  Highway,  1. 
Change  of  Venue. — Consent. — Est(yppel. — Where,  upon  application  for  a  change- 
of  venue,  the  parties  consent  that  the  cause,  or  any  matter  pending 
therein,  may  be  transferred  to  a  certain  court,  which  has  iurisdiction 
of  the  subject-matter,  they  thereby  confer  complete  jurisdiction,  and 
are  estopped  to  afterwards  question  it.  Center  Township  v.  Boards  etc.,  57i} 

JUROR. 
See  Criminal  Law,  12  to  14;  Jury;  New  Trial,  5,  6. 

JURY. 

See  Criminal  Law,  12  to  14;  Instructions  to  Jury;  Intebrooatobies 

to  Jury  ;  New  Trial,  5,  6 ;  Will,  5. 

1.  Voir  Dire. — Opinion  of  Juror  Upon  Assumerl  Facts  of  Case. — jFVarfice. — 
A  party  can  not  assume  the  facts  of  a  case  on  trial  and  ask  a  juror, 
on  his  voir  dire,  for  whom,  on  the  facts  assumed,  he  would  find. 

WooUeny.  Wire, Sot 

2.  MiHConducf. — Setting  Aaide  Verdict. — It  is  not  misconduct,  for  which  a 
verdict  will  be  set  aside,  that  during  the  deliberations  of  the  jury  one 
of  them  summoned  the  bailiff  to  the  door  of  the  jury-room  and  had  ' 
him  procure  apples  for  the  jury.  Momingstar  v.  Cunningham^  SiJS 

3.  Regular  Panel. — Filling  Tacawciea. — Discretion  of  Trial  Court. — The  man- 
ner of  filling  vacancies  in  the  regular  panel  of  the  petit  jury,  no 
matter  how  occurring,  is  left  by  statute  to  the  discretion  of  the  trial 
court,  and  it  may  direct  that  such  vacancies  be  filled  from  bystanders 
instead  of  from  other  names  selected  by  the  jury  commissioners. 

Deig  v.  Moreheady  45 i 
JUSTICE  OF  THE  PEACE. 
See  Pleading,  16. 
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LARCENY. 
See  Cbiminal  Law,  2. 

LAW  OF  THE  CASE. 
See  Supreme  Court,  8, 16;  Will,  1. 

LEGAL  DISABILITY. 
See  Married  Woman  ;  Pleading,  4. 

LETTERS  OF  ADMINISTRATION. 

See  Decedents*  Estates,  12. 

LICENSE. 

See  Easement,  3 ;  Railroad,  5  to  7. 

LIEN. 

See  Assignment  for  Benefit  op  Creditors,  2  to  4;  Chattel  Mortgage  ; 

Injunction,  2;  Judgment;  Mortgage;  Real  Estate,  2  to  4;  Tax 

Sale. 

LIFE  INSURANCK 
See  Benefit  Association. 

1.  Mutual  Benefit  Assoeiaiion, — SubslUution  of  Beneficiai-y,  —A  designated  ben- 
eficiary, in  ii  certificate  of  membersliip,  issued  by  a  society  organized 
under  the  statutes  of  this  State,  for  charitable  purposes,  or  for  the 
mutual  benefit  of  its  members,  may  be  changed,  and  another  benefici- 
ary substituted  under  the  rules  and  regulations  of  the  society. 

Mascmic  M.  B.  Society  v.  Buvkhariy  189 

2.  Same. — Certificate  of  Membership. — Interest  of  Beneficiary  Tlierein. — A  bene- 
ficiary named  in  such  certificate  acquires  no  vested  right  to  the  bene- 
fits which  are  to  accrue  upon  the  death  of  a  member,  until  sucli  death 
occurs,  and  the  member  to  whom  the  certificate  is  issued  may  exercise 
the  power  of  appointment  with  only  such  restrictions  as  are  imposed  by 
the  organic  law,  or  the  rules  and  regulations  of  such  society.  lo^ 

LIMITATION  OF  ACTIONS. 

See  Statute  of  Limitations. 

MALICIOUS  TRESPASS. 

See  Criminal  Law,  2. 

MANDAMUS. 

See  Tax  Sale,  9 ;  Parties,  1. 

MANSLAUGHTER. 

See  Criminal  Law,  27, 28. 

MARRIED  WOMAN. 

See  Conveyance  ;  Easement,  4. 

1.  Disability. — Under  the  statutes  of  1881,  coverture  is  not  a  legal  disa- 
bility, except  in  certain  special  cases.  Bennett  v.  Mattingb/j  197 

2.  Same. — Coverture  a  Personal  Defence. — Coverture  is  a  personal  defence, 
and  can  not  be  pleaded  by  a  third  party  for  his  own  benefit.  lb. 

3.  Same. — Mortgage. — Contract  of  Suretyship. — Husband  and  Wife. — Tenants 
by  Entireties. — Section  5119,  R.  S.  1881,  providing  that  a  contract  of 
suretyship  executed  by  a  married  woman  shall  be  void  as  to  her,  is  for . 
her  protection  alone,  and  can  not  be  invoked  by  a  purchaser  to  defeat  a 
mortgage  executed  by  his  grantors,  a  husband  and  wife,  on  land  held 
as  tenants  by  entireties,  to  secure  a  debt  of  the  husband.  Dodge  v. 
Kimy,  101  Ind.  102,  distinguished.  76. 
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MASTER  AND  SERVANT. 

See  Negligence  ;  Railroad,  1  to  4. 

1.  Railroad. — Astumption  of  Risks  of  Service. —  Young  and  Inexperieneed  Ser- 
vant. — Extraordinary  Hazard. — A  servant  who  enters  upon  a  dangerous 
employment  assumes  the  ordinary  risks  and  perils  of  the  service;  but 
this  rule  does  not  embrace  risks  of  which,  by  reason  of  immaturity 
and  inexperience,  he  is  ignorant,  as  the  employer  knows,  or  by  the  ex- 
ercise of  reasonable  care  might  have  know^n  beforehand,  nor  such  as 
the  latter  knows  that  the  servant,  being  without  experience,  can  not 
appreciate  or  avoid  without  instruction  or  warning. 

Louisvilley  etc.y  R.  W.  Co.  v.  Frawley,  IS 

2.  Same. — Coupling  Cars. — Double  and  Single  ^^Deadiooods.*^ — Where  a  minor, 
of  immature  judgment  dnd  without  experience,  is  employed  as  a  brake- 
man  on  a  freight  train,  and  being  ignorant  of  the  diflerence  between 
double  and  single  deadwoods,  and  of  the  hazard  attending  the  act  of 
coupling  cars  constructed  with  the  former,  of  which  facts  the  railroad 
company  knows  or  might  have  known,  is,  without  instruction,  ordered 
by  the  conductor  to  couple  cars  furnished  with  double  deadwoods,  in- 
stead of  single  deadwoods  ordinarily  in  use  by  the  company,  and  in 
attempting  to  do  so  is  injured,  the  company  is  liable.  lb, 

3.  Same. — Evidence. — Printed  Rule  of  Railroad  Company. — Authority  of  Con- 
ducior. — In  an  action  for  the  injury,  a  printed  rule  of  the  company 
providing  that  all  train  employees  shall  be  under  the  charge  of  the 
conductor,  is  admissible  in  evidence  to  show  that  the  plaintiff  was  in 
the  discharge  of  his  duty,  and  acting  under  the  authority  of  the  de- 
fendant, at  the  time  of  the  injury.  lb. 

4.  Same. — Age. — Appearance. — In  such  case,  after  the  plaintiff  has  testi- 
fied in  his  own  behalf,  testimony  of  liis  father  concerning  his  appear^ 
ance,  as  to  age,  at  the  time  of  the  trial,  as  compared  with  his  appear^ 
ance  in  that  respect  immediately  before  he  was  injured,  and  also  that 
in  appearance  he  was  not  older  than  he  in  fact  was  when  he  entered 
the  defendant's  service,  is  admissible.  lb. 

5.  «Si^i7/if. —  Want  of  Knowledge  of  Dangerous  Equipments. — Testimony  of  the 

Elaintiff,  that  up  to  the  time  he  received  the  injury  complained  of  he 
ad  not  observed  that  cars  or  engines  were  constructed  with  double 
deadwoods,  is  admissible.  lb, 

6.  Same. —  Capacity  to  Earn  Wages  Prior  to  Injury. — In  such  case  it  is  com- 
petent to  show  what  the  plaintiff's  capacity  to  earn  wages  was,  at  and 
before  the  time  when  he  suffered  the  injury.  lb. 

7.  Same. — Expert  Testimony. — The  relative  manner  of  coupling  cars 
equipped  with  single  and  double  deadwoods,  and  the  increased  danger 
attending  the  coupling  of  cars  constructed  with  the  latter,  are  proper 
subjects  for  expert  testimony.  lb. 

8.  Same. — Injury  on  Sunday. — Recovery  for. — The  fact  that  the  plaintiff  re- 
ceived the  injury  on  Sunday  will  not  prevent  a  recovery  therefor.    /6. 

MEASURE  OF  DAMAGES.    ' 
See  Damages';  Evidence,  6;  Negligence,  7  ;  Pkomissory  Note,  2. 

MISTAKE. 
See  Judgment,  14,  15;  New  Tkial,  6;  Sheriff's  Sale,  1,  4;  Supbemz 

Court,  14. 

MORTGAGE. 
See  Assignment  for  Benefit  of  Creditors,  3,  4 ;  Chattel  Mortgage  ; 
Injunction,  2;  Married  Woman,  3;  Parties,  2,  3  ;  Railroad,  10; 
Real  Estate,  2  to  4 ;  Receiver,  1 ;  Sheriff's  Sale,  1. 
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1.  Priority  of  Lien. — Htuband  and  Wife. — EaioppeL — Where  a  wife  holds  a 
mortgage  on  her  husband's  land  by  assignment  from  the  mortgagee, 
and  the  husband,  to  obtain  a  loan  from  another,  states  to  the  latter,  in 
the  presence  of  tlie  wife,  that  her  mortgage  has  been  fully  paid,  which 
statement  she  does  not  contradict,  although  knowing  it  to  be  untrue, 
and  in  reliance  upon  such  statement,  the  loan  is  made  and  a  mort- 
gage executed  by  the  husband  and  wife  upon  the  same  land  to  secure 
it,  the  wife  is  estopped  to  assert  the  priority  of  her  mortgage  as  against 
the  later  one,  and  it  will  be  postponed  to  the  lien  of  the  latter. 

KeUey  v.  Fisk,  552 

2.  Foreclosure. — Parties.— Junior  Incumbrancer. —  RedemjUion. — Reimburse- 
mejii  for  Payments  to  Watchmen. — The  purchaser  at  a  sheriff's  sale,  un- 
der mortgage- foreclosure  proceedings,  to  which  a  junior  incumbrancer 
was  not  a  party,  who  enters  into  possession  during  the  year  for  re- 
demption, IS  to  be  regarded  as  a  mortgagee  in  possession,  and  where 
the  employment  by  him  of  a  watchman  is  necessary  to  preserve  the 
property  from  destruction,  he  is  entitled  to  have  the  amount  paid 
therefor  repaid  upon  redemption.  Johnson  v.  Hosjoi-d,  572 

3.  Same. — Redemption  from  Mortgage. — Amount  to  he  Paid. — A  junior  in- 
cumbrancer, who  is  not  a  party  to  a  suit  to  foreclose  a  prior  mortgage, 
is  not  bound  by  the  decree,  and  may  redeem  from  the  mortgage  irre- 
spective thereof;  and  the  amount  which  he  is  liable  to  pay  does  not 
depend  upon  the  judgment,  but  upon  the  covenants  of  the  mortga^, 
and  may  include  attorney's  fees  and  premiums  paid  for  insurance,   ib, 

MUNICIPAL    CORPORATION. 
See  City;  Contract,  3;  Injunction,  6,  7;  Tax  Sale,  11 ;  Town. 

NAME. 
See  Criminal  Law,  3. 

NEGLIGENCE. 

See  County  ;  Damages,  1 ;  Injunction,  7 ;  Judgment,  15 ;  Master  and 

Servant;    Railroad,  8,  9. 

1.  Master  and  Servant. —  Railroad. —  Co-Employees. —  Complaint. —  Necessary 
Averments. — In  an  action  against  a  railroad  company,  by  a  brakeman, 
for  an  injury  occasioned  by  the  gross  negligence  of  the  engineer,  who 
was  his  fellow  servant  engaged  in  the  same  general  business,  a  para- 
graph of  complaint  whicii  fails  to  aver  that  the  defendant  had  not 
exercised  ordinary  care  and  prudence  in  the  employment  of  such 
engineer,  or  that  it  had  retained  him  in  its  service  after  it  had  re- 
ceived notice  of  his  negligence  in  the  discharge  of  his  duties,  is  bad 
on  demurrer.  Indiana^  etc.,  R.  W.  Co.  v.  Duiley,  75 

2.  Same. — In  such  case  an  averment  is  necessary,  that  the  injured  party 
did  not  know,  or  have  the  same  means  of  knowing,  of  the  alleged 
negligence  or  unskilfulness  of  the  engineer  as  the  defendant.         /6, 

3.  Same. — Defective  Appliances. — Knowledge  of  Employee.— k.  paragraph  of 
complaint,  which  alleges  that  the  plaintiff,  who  was  a  brakeman  on 
defendant's  railroad,  was  injured  by  the  negligence  of  the  defendant 
in  supplying  the  train  on  whicli  he  was  brakeman  with  an  insufficient 
coupling-pin,  such  defendant  knowing  of  such  defect,  and  continuing 
the  use  oi  such  pin  after  knowledge  of  its  dangerous  character,  is  in- 
sufficient, without  an  averment  that  the  plaintiff  did  not  know,  or 
have  the  means  of  knowing,  equally  with  defendant,  of  such  defective 
coupling-pin,  and  of  the  danger  to  defendant's  employees  in  the  use 
thereof.  Ib. 

4.  Railroad. — Permitting  Fire  to  Escape  from  Right  of  Way.— Complaint. — A 
complaint,  alleging  that  coals  negligently  dropped  and  sparks  emitted 
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from  the  locomorive  engine  of  the  defendant,  a  railroad  company,  set 
fire  to  an  accumulation  of  dry  grass,  weeds,  rubbish  and  other  combus- 
tibles, negligently  suffered  to  gather  beside  the  defendant's  track  and 
on  its  right  of  way,  which  fire,  through  the  medium  of  said  com- 
bustibles, was  negligently  allowed  by  the  defendant  to  escape  from  its 
right  of  way  and  communicate  to  plaintiff's  land  and  to  the  roots  of 
growing  grass  and  to  the  hay  in  his  field,  thereby  burning  and  con- 
suming it,  is  sufficient  to  show  that  the  tire  was  permitted  to  escape 
by  the  negligence  of  the  defendant.  PiUsburghf  etCy  K.  W,Co.  v.  Hixon,S^5 

5.  Same. — Negativing  Contributory  Negligence. — An  averment  in  the  com- 
plaint, that  the  fire  and  damage  were  not  caused  by  any  negligence 
on  the  part  of  the  plaintiff,  sufficiently  negatives  contributory  negli- 
gence, lb. 

6.  Same. — Inference  of  Negligence. — Negligence  can  not  be  inferred,  2>nma 
facief  from  the  fact  alone  that  fire  was  communicated  to  adjacent 
property  by  sparks  from  a  locomotive  engine,  but  the  party  alleging 
negligence  must  establish  it  by  proof.  PiUsburghf  etc.,  R,  W.  Qi.  ▼. 
Hixon^  79  Ind.  Ill,  criticised.  26. 

7.  Same. —  Damages. —  Evidence. —  Meadow  Land. —  Destruction  of  Boots  q^ 
Gross. — Cost  of  Re-Seeding. — Rental  Value. — Where  it  is  shown  in  such 
case  that  the  land  to  which  the  6 re  was  communicated  was  valuable 
only  as  meadow  land,  and  that  the  roots  of  the  grass  growing  thereon 
were  destroyed,  evidence  of  the  cost  of  re-seeding  and  of  its  rental 
value  during  the  time  it  would  not  produce  a  crop  of  grass,  is  ad- 
missible upon  the  question  of  damages.  76. 

8.  Wilful  Injury. — Contributory  Negligence. — A  party  can  not  recover  dam- 
ages for  a  personal  injury,  to  which  his  own  negligence  may  have  con- 
tributed, unless  it  appears  tliut  tlie  injurious  acts  were  purposely 
and  intentionally  committed,  with  the  design  to  produce  injury,  or 
that  such  acts  were  committed  under  such  circumstances  that  the 
natural  and  probable  consequences  thereof  would  be  to  produce  in- 
jury to  others.  Louisville^  etc.,  R.  W.  Co,  v.  Ader^  376 

9.  Same. — Complaint. —  Railroad. — A  complaint  against  a  railroad  com- 
pany, alleging  that  the  defendant,  by  its  agents,  servants  and  em- 
ployees, carelessly,  negligently,  wantonly  and  wilfully,  ran  and  caused 
to  be  run  a  locomotive  engine  against  and  over  the  plaintiff,  thereby 
injuring  him,  does  not  charge  a  wilful  injury,  and,  there  being  no 
negation  of  contributory  negligence,  is  bad.  lb, 

NEW  TRIAL. 
See  Practice,  3 ;  Supreme  Ck)URT,  10. 

1.  Newly  Discovered  Evidence. —  Impeachment. —  Where  newly  discovered 
evidence  proves  a  distinct  ana  material  fact,  a  new  trial  should  be 
granted,  even  though  such  evidence  may  have'  the  additional  effect 
of  impeaching  the  testimony  of  the  opposite  party. 

Blackburn  v.  Orowder,  127 

2.  Sam^e. — Complaint  for. — Averments  not  Supplied  by  Exhibited  Evidence. — 
Evidence  made  an  exhibit  to  a  complaint  for  a  new  trial  after  the 
term  can  not  supply  any  averments  essential  to  the  validity  of  the 
complaint,  and  a  question  as  to  whether  diligence  is  shown  must  be 
determined  from  the  allegations  in  the  body  of  the  pleading.  lb, 

3.  Same. — Diligence. — Inquiries. — Showing  as  to. — A  complaint  for  a  new 
trial,  on  the  ground  of  newly  discovered  evidence,  must  state  the 
facts  constituting  the  diligence  used  to  discover  such  evidence,  the 
place,  time  and  circumstances  under  which  inquiries  were  made,  and 
It  must  also  show  that  the  evidence  was  not  discovered  during  the 
term  at  which  the  case  was  tried.  lb. 


INDEX,  631 

4.  S(inie. —Sufficient  Averments  of  Diligence. — Where  the  new  evidence  is 
an  account  book  kept  by  the  opposite  party,  which  is  shown  to  have 
been  in  his  possession,  allegations  in  the  complaint  for  a  new  trial, 
that  inquiries  concerning  the  book  had  been  made  of  such  party  upon 
the  trial,  when  he  was  testifying  as  a  witness,  and  that  he  had  denied 
that  such  a  book  was  ever  in  existence,  show  diligence.  lb. 

T).  Misconduct  of  Jwy, — Impeachment  of  Verdict, — Affidaciis  of  Jurors. — The 
affidavits  of  jurors,  to  the  effect  that  during  their  deliberations,  while 
the  credibility  of  a  witness  was  under  consideration,  another  juror 
stated,  in  the  hearing  of  the  jury,  that  he  had  known  the  witness  for 
SL  long  time ;  that  he  was  a  sober,  industrious  and  truthful  man ; 
that  he  believed  he  was  an  honest  man,  and  would  not  swear  to  a  lie, 
etc.,  can  not  be  received  in  support  of  a  motion  for  a  new  trial  based 
upon  alleged  misconduct  of  the  jury.  Taylor  v.  Gameity  287 

4j.  Same. — Statement  of  General  Rule. — The  general  rule,  in  the  absence  of 
statutory  mo<lification,  is,  that  affidavits  or  other  sworn  statements  of 
jurors  will  not  be  received  upon  a  motion  for  a  new  trial,  for  the  pur- 
pose of  impeaching  their  verdict,  by  showing  error  or  mistake  in 
respect  to  the  merits,  or  their  own  misconduct  or  that  of  their  fellows, 
or  that  the  misconduct  of  others  affected  their  verdict.  lb, 

NON-RESIDENCE. 
See  Attachment,  4. 
ISOTICE. 
See  Change  of  Venue;  Conveyance;  County,  3,  4;  Decedents'  Es- 
tates, 5;  Drainage,  1,  2;  Easement,  4,  5;  Fraudulent  Convey- 
ance, 2, 7 ;  Highway,  1 ;  Intoxicating  Liquok;  NECiLioENCE,  1  to  3 ; 
Principal  and  Surety,  7 ;  Railroad,  5, 6 ;  School  Lands,  2 ;  Sher- 
iff's Sale,  6,  7 ;  Tax  Sale,  11. 

OBSTRUCTION  OF  HIGHWAY. 
See  Damages,  2  to  4;  Highway,  3  to  7. 

OFFICE  AND  OFFICER. 
Soe  Bond;  County  Clerk;  County  Commissioners;  Statute  op  Limi- 
tations, 2. 

1.  Governor's  Commission. — Term  of  Office. — The  commission  issued  to  an 
officer  by  the  Governor  is  merely  prima  facie  evidence  of  the  facts  therein 
stated ;  it  can  not  extend  the  term  of  an  office  as  fixed  by  law. 

State,  ex  rel.,  v.  Chapin,  S7S 

:U.  Same. — Superior  Court  of  Allen  County. —  Vacancy  in  Judf/eship. — As  the 
act  of  March  5th,  1877,  creating  the  superior  court  of  Allen  county, 
contains  no  provision  for  the  filling  of  any  vacancy  in  the  office  of 
judge  thereoi,  other  than  the  one  that  existed  upon  the  creation  of 
such  court,  the  act  of  May  13th,  1852,  applies,  section  7  of  w^hich 
(being  section  5567,  R.  S.  1881,)  provides  that  "  Every  person  elected 
to  fill  any  office  in  which  a  vacancy  has  occurred  shall  hold  such 
office  for  the  unexpired  term  thereof."  lb, 

:\.  S<ime. — Election  to  Fill  Vacancy. — Holding  for  Unexpired  Tenn. — Where 
W.,  who  was  elected  judge  of  the  superior  court  of  Allen  county,  in 
1882,  for  the  term  of  four  years,  died  in  office  in  1884,  and  H.  was 
elected  in  November  of  that  year  to  fill  the  vacancy  created  thereby, 
the  hitter  was  entitled  to  hold  during  the  unexpired  term  of  W.,  ana 
not  for  the  full  term  of  four  years;  and  a  successor  who  was  elected 
in  1886,  upon  the  expiration  of  the  term  for  which  W.  was  elected, 
became  then  entitled  to  the  office.  Ih» 

*k.    Treasurer  of  Tovm  School  Board. — Failure  to  Ihy  Funds  to  Successor. — 
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Action  on  Bond. — Complaint. — A  complaint  upon  the  bond  of  the  treas- 
urer of  the  board  of  school  trustees  of  a  town  for  failing  to  turn  over 
school  funds  in  his  hands,  must  show  that  the  term  of  such  officer  has. 
expired  ;  it  is  not  necessary  to  aver  the  fact  in  express  words,  but  it 
is  sufficient  if  it  appears  from  the  facts  pleaded  that  his  term  has  ex- 
pired, and  that  a  successor  has  been  chosen  and  has  qualified. 

HicUt  V.  StatCy  €z  re/.,  4?^ 

5.  Same.  —  Parties.  —  Relator.  —  The  successor  of  the  outgoing  treasurer, 
being  the  officer  entitled  to  the  funds  sought  to  be  recovered,  is  a 
proper  relator  in  au  action  on  the  bond.  lb. 

6.  Same. — Action. — Order  of  County  Commissioners. — Where  a  public  officer, 
upon  the  expiration  of  his  term,  fails  to  turn  over  to  his  successor  the 
funds  in  his  hands,  an  action  may  be  maintained  without  an  order  of 
the  board  of  commissioners.  lb. 

7.  Sime. — Incoming  Treasurer. — Entitled  to  Receive  Gash  from  Predecessor. — 
Promissory  Note. — An  incoming  treasurer  is  entitled  to  receive  money 
only  from  his  predecessor  in  discharge  of  a  sum  due  from  him  in  his- 
official  capacity,  and  the  latter  can  not  compel  him  to  receive  notes 
taken  upon  a  loan  of  school  funds,  although  the  loan  was  made  at  the 
direction  of  the  school  trustees.  lb. 

8.  Same. — Penalty. — Where  an  outgoing  treasurer  fails  to  pay  over  the 
money  in  his  hands  to  his  successor,  when  demanded,  he  is  liable  U> 
the  penalty  of  ten  per  centum  provided  in  section  4441,  B.  S.  1881.  26. 

OFFICIAL  BOND. 

See  Bond  ;  Office  and  Officer,  4  to  8. 

OPINION. 

See  Criminal  Law,  15;  Jury,  1 ;  Will,  3. 

PACKING-HOUSE. 

See  Usage. 

PARENT  AND  CHILD. 

See  Advancement. 

1.  Liability  of  Father  for  Debt  of  Child. — Burden  of  Proof. — A  father  is  not 
liable  for  a  debt  contracted  by  a  son  or  daughter,  residing  with  him, 
unless  circumstances  show  an  authority  actually  given,  or  legally  to- 
be  inferred,  and  the  burden  of  proving  such  authority  is  upon  the  party 
seeking  to  hold  him  liable.  White  v.  Mann,  74 

2.  Employment  of  Child  Agai)iM  Wilt  of  Parent. — Recovery  of  Value  of  Services^ 
— Where  a  child  is  employed  by  a  person  or  corporation  against  the 
will  of  his  father,  and  while  in  such  employment  is  killed,  the  father 
is  entitled  to  recover  the  value  of  the  child's  services  up  to  the  time  of 
his  death.  Fort  Waijnej  etc.,  R.  W.  Co.  v.  Beyerle,  lOO 

PARTIES. 

See  Abatement;  Decedents'  Estates.  10;  Highway,  1,  2;  Mortgage, 

2,  3  ;  Witness,  '\  4. 

1.  Pi-actice. — Applicntion  to  be  Made  Party  Defendant. — Difnsion  of  Township. 
— In  an  action  by  the  trustee  of  a  new  township,  created  by  the  di^ 
vision  of  a  civil  township,  for  a  writ  of  mandate  against  the  county 
auditor  to  compel  an  equitable  division  and  apportionment  of  tho 
various  funds  belonging  to  the  original  township  at  the  time  of  the 
division,  it  is  not  error  to  deny  the  application  of  the  trustee  of  the 
latter  to  be  made  a  part/  defendant  to  the  proceeding,  he  showing  no 
substantial  interest  in  the  controversy.     Towle  v.  State^  ex  rel.,  120^  600 

2.  Foi-eclosure  of  Mortgage. —  When  Mortgagor  not  Necessary  Party. — Where  a 
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mortgagor  has  conveved  the  mortgaged  property,  he  is  not  a  necessary 
party  to  a  suit  for  foreclosure,  in  which  no  personal  judgment  against 
him  is  demanded.  Bennett  v.  Mattingly^  197 

8.  Same. —  When  New  Party  Should  not  be  Made. — A  new  party  defendant 
ought  not  to  be  made  merely  to  settle  a  matter  between  him  and  the 
original  defendant,  in  which  the  plaintiff  has  no  interest.  76. 

4.  Same. — Relator. — The  successor  of  the  outgoing  treasurer  of  the  board 
of  school  trustees  of  a  town  being  the  officer  entitled  to  receive  the 
funds,  is  a  proper  relator  in  an  action  on  the  bond. 

HiaU  V.  Staie,  ex  rel.  472 
PARTITION. 

See  Dfscents,  1. 

Question  of  Title. — Gounter-Claim. — Otoss-Complaint. — The  question  of  title 

may  be  put  in  issue  in  a  suit  for  partition  by  a  counter-claim  or 

cross-complaint.  Woolery  v.  Grayson.  149 

PARTNERSHIP. 

See  Receiver,  2  to  4. 

PAYMENT. 

See  CoNYEBSiON ;  CJorpobation  ;  Decedents*  Estatbb,  6 ;  Judgment,  9  ; 
Promissory  Note,  2. 

PENALTIES. 
See  Office  and  Officer,  8. 

PERJURY. 
See  Taxes. 
PLEADING. 
See  Abatement;  Attachment.  3,  4;  Benefit  Association;  Bond,  1; 
Contempt,  6 ;  Contract,  2,  6,  7 ;  Conversion,  2 ;  Criminal  Law  ; 
Drainage,  4,  5,  10;  Judgment,  2,  11  to  13;  Married  Woman,  2; 
Negligence,  1  to  5, 9 ;  New  Trial,  2  to  4 ;  Office  and  Officer,  4 ;, 
Partition  ;  Principal  and  Surety,  6 ;  Promissory  Note  ;  Quiet- 
ing Title;  Railroad,  1,  2,  4,  8;  Reward,  1 ;  School  Lands;  Su- 
preme Court,  1,  5 ;  Tax  Sale,  11 ;  Will,  1. 

1.  Amended  Complaint. — Answer. — Theory  of  Trial. — Where  an  amended 
complaint  is  hied,  and  the  plaintiff  tries  the  case  upon  the  theory  that 
answers  filed  to  the  original  complaint  are  addressed  to  the  complaint 
as  amended,  he  is  bound  by  that  theory  on  appeal.   McFadden  v.  /n'te,  / 

2.  Sam^. — DemuiTcr. — Form. — A  demurrer  to  answers,  "  that  neither  of 
said  paragraphs  states  facts  sufficient  to  constitute  a  defence  to  plain- 
tiff *s  complaint,"  is  sufficient.  lb. 

3.  Same. — Answer  in  Mitif/alion  oj  Damages. — Harmless  Error. — Where  evi- 
dence in  mitigation  of  damages  is  admissible  under  a  paragraph  left 
standing,  an  error  in  sustaining  a  demurrer  to  another  paragraph 
pleading  facts  in  mitigation,  is  harmless.  lb, 

4.  Demurrer. — Tjegal  Ckpadty  to  Sue. — DiscUnlities.— The  wan  t  of  legal  capac- 
ity to  sue,  allowed  as  a  cause  of  demurrer  by  the  second  clause  of 
section  339,  R.  8.  1881,  has  reference  to  plaintiffs  under  legal  disabil- 
ities, and  not  to  cases  in  whicli  the  facts  alleged  show  that  the  plain- 
tiff has  no  right  to  sue  in  a  particular  action.       Brown  v.  Oiitchelly  SI 

6.  Same. — Complaint. — Right  of  Action. — To  make  a  complaint  good  upon 
demurrer  for  the  alleged  want  of  sufficient  facts,  it  must  state  a  good 
cause  of  action  in  favor  of  the  plaintiff,  or,  where  there  are  several 
plaintiffs,  in  favor  of  all  of  them.  Jb. 

6.   Argumenlative  Denial, —  Harmless  Error. — Where  a  general  denial  is. 
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pleaded,  the  sustaining  of  a  demurrer  to  another  paragraph  of  answer, 
which  is  in  eiiect  only  an  argumentative  denial,  is  at  most  only  a 
h aimless  error.  BeekneU  v.  Beekjiell,  4^ 

7.  Demurrer, — Farm. — A  demurrer,  which  reads  as  follows:  **Tlie  defend- 
ant demurs  separately  to  the  first,  second,  third,  fourth,  fifth  and  sixth 
paragraphs  of  the  complaint  in  the  above  entitled  cause,  for  the  reason 
that  none  of  said  paragraphs  states  facts  sufficient  to  constitute  a  cause 
of  action/'  challenges  the  sufficiency  of  each  of  such  paragraphs  sep- 
arately. IndiaHat  etc.,  R.  W,  Co.  v.  Dailey,  75 

8.  Sam/t, — Qericcd  Error, — Merely  clerical  mistakes,  such  as  the  use  of  one 
word  or  one  name  for  another,  where  there  can  be  no  room  for  doubt 
as  to  which  the  pleader  intended  to  use,  will  not  vitiate  a  pleading.  76. 

9.  Demurrer. — Conclusions. — A  demurrer  admits  as  true  all  that  is  well 
pleaded,  but  it  does  not  admit  conclusions  of  law  stated  by  the  pleader. 

Winstandky  v.  Jtariden,  I40 

10.  TUle  to  Real  Estaie^—Fads  Control  General  Averments.— Where  the  facts 
constituting  title  are  pleaded  they  will  control  eeneral  averments. 

Woolery  v.  Graysony  149 

11.  Sufficiency. — Conclusions  and  Recitals. — Whether  a  pleading  is,  or  is  not, 
sufficient,  depends  upon  the  substantive  facts  stated,  and  not  upon  the 
conclusions  or  recitals  of  the  pleader.  StalCy  ex  rel.,  v.  Casteet,  174 

VI.  Siime. — Construction. — Where  a  pleading,  in  its  statement  of  the  facts 
requisite  to  a  cause  of  action,  is  ambiguous  or  defective,  it  will  be 
construed  most  strongly  against  the  pleader.  lb. 

13.  Uncertainly. — Denmrrer. — Motion  to  Make  Specific. — Practice. — Objections 
to  a  pleading,  upon  the  ground  of  indefiniteness  or  uncertainty,  can 
not  be  reached  by  a  demurrer  for  want  of  facts,  but  only  by  a  motion 
to  have  it  made  more  specific.     Pitfsburyh,  c/c,  K.  \V.  Co.  v.  Hixon,  225 

14.  Strikiny  OiU. — Where  the  matters  set  up  in  affirmative  answers  are 
admissible  in  evidence  under  the  general  denial,  which  is  pleaded, 
such  affirmative  answers  may  be  struck  out  without  error. 

ColumhvA,  etc.j  R.  W,  Co.  v.  Braden,  558 
1 ").    Character  Determined,  from  Facts  Sfitted. — It  is  not  the  name  given  to  a 
pleading,  but  the  facts  stated  in  it,  that  determine  its  character. 

Johnson  v.  Hoft/ord^  573 
10.  (^)mplaint  Before  Justice  of  Peace.— Sufficiency  of. — Where  an  action  is 
commenced  before  a  justice  of  the  peace,  the  complaint  will  be  held 
^ood  on  appeal  if  it  was  sufficient  to  inform  the  defendant  of  the  na- 
ture of  the  cause  of  action,  and  so  explicit  that  a  judgment  thereon 
would  bar  another  action  for  the  same  cause.        Rice  y.  Manfordy  596 

PRACTICE. 
See  Abatement;  Appeal;  Bill  of  Exceptions;  Change  of  Venue; 
Contempt,  6;  Costs;  Criminal  Law;  Divorce;  Drainage,  1  to  3, 
5;  Evidence,  3;  Fraudulent  Conveyance,  3,  6;  Instructions  to 
Jury;  Interrogatories  to  Jury  ;  Judgment,  13;  Jury;  Married 
Woman,  2;  New  Trial;  Parties;  Pleading;  Special  Finding; 
Supreme  Court  ;  Witness. 

1.  Special  Verdict.  —  Conclusions  of  Taiw  Disregarded. — Statements  by  a  jury 
in  a  special  verdict  of  conclusions  of  law  will  be  disregarded  by  the 
court  in  passing  upon  the  facts  properly  found. 

Louviville,  etc.y  R.  W.  Co.  v.  Frawley,  18 

2.  Evidence. —  Witness. — Ezaminatinn. — Available  error  can  not  be  predi- 
cated upon  a  refusal  of  the  trial  court  to  permit  an  answer  to  a  ques- 
tion propounded  to  a  witness,  unless  there  is  a  statement  of  the  testi- 
mony expected  in  resj)onse  thereto.  Ford  v.  Ford,  89 
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3.  Appeal, — Motion  for  New  Trial. — Amount  of  Damages, — Where  no  ques- 
tion is  made,  in  a  motion  for  a  new  trial,  as  to  the  assessment  of 
damages,  no  question  is  presented  on  appeal,  respecting  the  amount 
of  the  recovery.  Fort  Waynes  etc,,  R,  W,  Co,  v.  Beyerle,  100 

4.  Appeal, — Stenographer, — Long- Hand  Man.  Tript  of  Evidence. — BUI  of  Ex- 
cepiums, — In  order  to  make  the  long-hand  manuscript  of  the  evidence 
taken  bv  a  stenograplier  a  part  of  the  record  on  appeal  to  the  Su- 
preme Court,  it  must  be  incorporated  in  a  bill  of  exceptions. 

Weir  Plow  Co,  V.  Walmdey,  242 
h.  Pleading. — Argumeniaiive  Denial, — Demurrer, — Harmless  Error,— Supreme 
CourL — It  is  a  harmless  error,  for  which  a  judgment  will  not  be  re- 
versed, to  sustain  a  demurrer  to  a  paragraph  of  answer  which  is 
merely  an  argumentative  denial  of  the  complaint,  or  some  part  of 
it,  where  a  general  denial  of  the  entire  complaint  remains  in  the 
record.  Henderson  v.  Henderson,  316 

6.  Evidence. — Admission  of  Irrelevant  and  Immateinal  Evidence. — Reversal  of 
Judgment, — The  admission  of  merely  irrelevant  or  immaterial  evi- 
dence, even  though  erroneous,  is  not,  as  a  general  rule,  available  for 
the  reversal  of  the  judgment.  Deig  v.  Morehead,  4^1 

7.  Same, — Expert  Testimony.— Hypothetical  Question. — Objection, — Whether 
the  facts  assumed  to  exist  for  the  purpose  of  a  hypothetical  question 
propounded  to  a  witness  called  as  an  expert  are  true,  or  established 
by  the  evidence,  is  for  the  jury,  upon  the  evidence  adduced,  and  such 
matters  can  not  be  made  the  basis  of  objections  to  the  question.      lb, 

5.  Exception  to  Foi'm  of  Judgment. — Motion  to  Modify. — A  general  excep- 
tion is  not  sufficient  to  save  any  question  as  to  the  form  of  a  decree; 
a  motion  to  modify  is  essential.  Stout  v.  CniTy,  514 

9.  Appearance  to  Action. —  Withdrawal.—  When  Court  Should  Refuse  to  AUow. 
— After  a  defendant,  by  counsel,  has  appeared  to  an  action,  without 
process  and  service,  tiled  a  demurr-er  to  the  complaint,  and  applied 
for  a  change  of  venue,  the  court,  except  for  good  cause  shown,  should 
refuse  to  allow  a  withdrawal  of  the  appearance.  Mc Arthur  v.  Leffier,  526 
10.  Same. —  WithdrawcU  of  Appeai-ance  Effects  Withdrawal  of  Pleadings. — The 
withdrawal  of  a  defendant's  appearance  in  a  cause,  of  itself,  effects 
the  withdrawal  of  all  pleadings  therein.  lb. 

PREFERENCE  OF  CREDITOR. 
See  Assignment  fob  Benefit  of  Creditors,  4 ;  Chattel  Mortgage. 

PRESCRIPTION. 
See  Highway,  3  to  5. 

PRESUMPTION.  ^ 

.i'ee  Advancement,  3,  4;  Contract,  7 ;  Costs,  2;  County,  2;  Criminal 
Law,  14;  Evidence,  5 ;  Instructions  to  Jury,  2, 6;  School  Lands, 
1 ;  Shejriff's  Sale,  6 ;  Supreme  Court,  3, 15. 

PRINCIPAL  AND  AGENT. 
See  Sale. 

PRINCIPAL  AND  SURETY. 
See  Bond;  Judgment,  3;  Married  Woman,  3;  Replevin,  2,  3. 
1.    Action  after  Judgment  to  Establiah  Suretynhip. — Execution. — After  a  judg- 
ment has  been  rendered,  one  of  the  judgment  defendants,  who  occupies 
the  relation  of  surety,  may  maintain  an  action  to  determine  that  fact 
and  to  establish  his  right  to  an  execution.    Montgomery  v.  Vickery,  211 
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2.  I/iabiliiy  of  Surety, — Terms  of  Contract. — Interpretation. — A  surety  is  not 
bound  beyond  the  terms  of  his  contract,  reasonably  interpreted. 

Weir  How  Co.  v.  Walnisley,  24^ 

3.  Same. — yfaterial  Alteration. — A  material  alteration,  although  favorable 
to  the  surety,  will  release  him  from  liability  upon  the  contract.      lb. 

4.  Same. — Saretij  for  Performance  of  Contract  to  Sell  Goods  on  CommUnon, — 
Exiennion  of  Liability. — Where  one  contracts  to  sell,  on  commission, 
goods  which  are  to  be  shipped  to  him  as  ordered,  and  to  account  for 
money  received  and  to  guarantee  the  payment  of  all  notes  taken  where 
sales  are  made  on  time,  a  surety  for  the  performance  of  the  contract 
is  not  liable  for  a  default  respecting  goods  purchased  by  his  principal, 
and  in  his  possession,  prior  to  the  execution  of  the  contract,  and  which 
are  without  his  knowledge,  by  a  subsequent  agreement  between  the 
principal  and  the  obligee,  sold  as  furnisned  under  the  contract.      lb. 

5.  Sajne.—AHeiafion  of  Contract. — Release  of  Surety. — Where,  in  such  a  case, 
subsequent  to  the  execution  of  the  contract  and  without  the  consent  of 
the  surety,  the  obligee  inserts  therein  the  provision  that  all  goods 
specified  in  the  contract  and  attached  price-list  have  been  delivered 
to  the  principal  obligor,  and  are  acknowledged  as  being  in  his  posses- 
sion, and  the  further  provision  that  the  payment  for  ail  goods  ordered 
by  the  principal  are  guaranteed  by  the  surety,  the  alterations  are  ma- 
terial and  release  the  surety.  lb, 

6.  Execution.— Exhausting  PrincijK^s  Property. — Duty  of  Sheriff. —  Action 
Against  for  Damages. — Complaint. — A  complaint  by  a  surety  in  an  ex- 
ecution against  a  sherifi*,  to  recover  damages  for  the  letter's  failure  to 
first  levy  upon  and  exhaust  the  property  of  the  principal,  must  show 
by  proper  averments  that  the  plaintiff  had  caused  the  question  of 
suretyship  to  be  tried  and  determined  as  provided  in  section  1212,  R» 
S.  1881,  and  had  procured  an  order  to  be  made,  as  provided  in  section 
1213,  that  the  principal's  property  should  be  first  exhausted. 

missY.D(mch,S96 

7.  Same. — Notice  to  Sheriff, — Personal  Knowledge. — Mere  personal  knowl- 
edge of  the  sheriff,  or  personal  notice  to  him,  of  the  fact  of  suretyship, 
is  not  sufficient  to  charge  him  with  the  duty  of  first  levying  upon  and 
exhausting  the  property  of  the  principal  before  levying  upon  the  prop- 
erty of  the  surety.  i6. 

PROMISSORY  NOTE. 

See  Attachment,  1,  2;  Evidence,  3;  Office  and  Officer,  7. 

1.  Consideration.— Purchase  of  Land. — Deed, —  Possession. — Assignee  in  Bank- 
imptcy, — Pleading  Concilia iojis. — To  a  complaint  on  promissory  notes, 
taJken  by  the  plaintifT  after  maturity  by  assignment  from  an  assignee 
in  bankruptcy,  it  was  answered  that  the  consideration  for  the  notes 
was  the  purchase  of  certain  land,  a  deed  and  possession  thereunder; 
that  the  land  was  sold  to  the  defendant  by  the  assignee  in  bankruptcy; 
that  by  the  terms  of  the  sale  the  defendant  was  to  have  a  deed  from 
such  assignee  and  possession  thereunder,  neither  of  which  he  had  re- 
ceived, although  demanded,  and  that  the  land  is  held  adversely  to  him ; 
that  the  bankruptcy  proceedings  have  been,  closed,  and  the  assignee 
discharged  from  his  trust ;  and  that  the  notes  in  suit  are  the  only 
notes  given  for  the  land. 

Hddj  that  the  answer  is  not  sufficient  on  demurrer  for  want  of  facts. 

Wingtandley  v.  Bariderif  I40 

2.  Conversion. — Tort. — Contract.— Sale. — Payment.—  Tender. — Bailment — Set- 
off— Counter- Claim. — Measure  of  Damages. — B.  offered  to  sell  a  promis- 
sory note  held  by  him,  for  $500.  V.,  who  held  a  note  on  B.  for  $488, 
proposed  to  purchase  the  note  held  by  B.  for  the  price  asked,  and  on 
request,  being  permitted  to  see  the  note,  took  it  from  B.,  laid  down 
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the  $488  note,  and  $12  in  money,  on  a  table.  B.  objected  to  this  pro- 
ceeding, but  afterwards  took  the  note  and  money  from  the  table  to 
|>reyent  them  from  being  lost.     Heldj 

J^irsL  That  the  taking  of  the  note  and  money  by  B.  under  the  circum- 
stances was  not  an  acceptance  of  payment. 

jSecond,  That  there  was  no  sale  of  the  $500  note  by  B. 

Third.  That  the  act  of  V.  was  a  tort,  unrelieved  by  any  agreement,  and  that 
he  acquired  no  title  to  the  $500  note. 

JFourth.  That  B/s  possession  of  the  1488  note  was  that  of  a  mere  gratuitous 
bailee,  and  that  he  was  entitled  to  maintain  his  action  for  the  recov- 
ery of  his  note,  without  tendering  to  V.  the  note  and  money  received. 

Fifth.  That  in  such  action  there  can  be  no  set-off  or  counter-claim  allowed, 
B.  being  entitled  to  the  possession  of  his  note  or  its  value. 

JSixth.  In  such  action  B.'s  measure  of  damages  was  the  valu^  of  the  note, 
principal  and  interest,  taken  from  him  by  V.     VancUave  v.  Beach,  269 

QUIETING  TITLE. 
See  School  Lands,  1. 
Complaint. — A  comblarnt  to  quiet  title  need  not  specifically  set  forth  the 
claim  of  the  aefendant,  but  if  it  undertakes  to  do  so  and   thereby 
shows  that  the  defendant's  is  the  better  title,  the  complaint  will  be 
bad  on  demurrer.  McPheelers  v.  Wright j  619 

RAILROAD. 
See  CJoNTRACT,  1,  2;  Damages,  2  to  4;  Evidence,  2;  Gravel  Road; 
Injunction,  9;  Master  and  Servant;  Negligence. 

1.  Master  and  Servant. — Ijine  of  Duty. — Ejectintj  Passenger  from  Train, — Cbm- 
plaint  for  Injury. — An  averment  in  a  complaint  against  a  railroad  com- 
pany for  an  injury  sustained  in  being  ejected  from  a  train,  that  the 
injury  was  inflicted  by  the  "  defendant,  acting  through  its  agents  and 
servants,''  is  equivalent  to  an  averment  that  the  defendant  acted 
through  its  duly  authorized  agents  and  servants,  and  is  sufficient  to 
present  the  question  at  the  trial  as  to  whether  the  persons  who  per- 
formed the  acts  charged  were  the  agents  and  servants  of  the  defendant, 
and  acting  at  the  time  within  the  line  of  duty. 

Wabash  R  W.  Co.  v.  Savage^  156 

2.  Same, —  Wilful  Injury. —  When  Complaint  Sufficiently  Specific. — A  com- 
plaint against  a  railroad  company,  alleging  that  the  plaintiff  was  ad- 
mitteil  as  a  passenger  into  a  train,  and  that  he  was  wilfully  and  ma- 
liciously ejected  therefrom  by  the  defendant,  acting  through  its  agents 
and  servants,  while  it  was  in  motion,  whereby  he  was  injured,  is  suffi- 
ciently specific,  without  describing  the  kind  of  train,  the  particular 
servant  or  agent,  or  the  time  of  day  the  train  left  the  station  where 
the  plaintiff  took  passage.  lb, 

3.  Same. — BraJceman, — Authority  to  Eject  Passenger. — Liability  of  Company  for 
Wanton  Injury. — A  brakeman,  in  the  absence  of  express  orders,  has  no 
authority  to  eject  a  passenger  from  a  train,  yet  a  railroad  company  is 
liable  for  an  injury  wantonly  inflicted  by  him  on  a  passenger  travelling 
on  a  train  on  which  he  is  acting.  lb. 

4.  Same. — Damages.— Evidence  as  to  Effects  of  Injury. — In  an  action  for  a 
personal  injury,  an  averment  that  the  plaintiff  had  "  become  wholly 
crippled  and  maime<i,  and  prevented  from  actively  pursuing  his  busi- 
ness for  life,"  authorizes  the  admission  of  evidence  that  the  injury 
would  be  deleterious  to  the  plaintiff's  nervous,  as  well  as  to  his  gen- 
eral, system,  and  that  it  would  diminish  his  strength  and  power  of 
physical  endurance.  76. 

5.  Right  of  Way. — License. — Notice. — Estoppel. — Where  a  parol  license  has 
been  given,  upon  the  faith  of  which  money  has  been  expended,  the 
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licensor,  and  those  claiming  under  him  with  notice,  will  he  estopped 

to  revoke  the  license,  where  the  licensee  can  not  be  placed  in  statu  quo. 

Oampbell  v.  IndianapoUsy  etc.,  B.  M.  Co,,  4^ 

6.  Same. — Notice  by  Occupancy  and  Use. — Inqwiru. — The  occupancy  and  use 
of  land  by  a  railroad  company  for  a  road-bed  and  track  for  the  run- 
ning of  trains,  is  sufficient  notice  to  one  claiming  under  the  licensor^ 
of  the  company's  equity,  for  that  which  will  put  a  party  upon  in- 
quiry is  notice.  Ih. 

7.  Same, —  Width  of  Right  of  Way, — Where  a  railroad  company,  under  a. 
license  from  the  owner,  takes  possession  of  ground  for  a  right  of  way, 
and  expends  money  in  the  construction  and  maintenance  of  its  line 
of  road  thereon,  it  acquires,  in  the  absence  of  any  limitation  appear- 
ing, a  right  of  way  of  tne  full  statutory  width  of  one  hundred  feet.  lb, 

8.  Negliaence, — Escape  of  Fire  from  Right  of  Way. — Destruction  of  Property 
on  Aajoining  Land. — Damages.— ComplaiiU. — A  com  plaint  against  a  rail- 
road company  alleged  that  coals  and  sparks  from  the  defendant's  lo- 
comotive engine  set  fire  to  combustible  materials  negligently  allowed 
to  accumulate  on  its  right  of  way;  that  such  fire  was  negligently  per- 
mitted by  the  defendant  to  escape  and  to  communicate  to  the  plaintiff's 
land,  and  burn  his  growing  grass  and  his  fences,  and,  without  fault  or 
negligence  on  the  part  of  the  plaintiff,  said  fire,  by  the  negligence  of  the 
defendant  suffered  to  escape  from  its  premises  to  the  plaintiff's  land, 
did  burn  and  destroy  his  barn,  etc. 

Held,  that  the  complaint  shows,  with  sufficient  certainty  to  withstand  a 
demurrer,  that  the  escape  of  the  fire  from  the  right  of  way  and  the 
destruction  of  the  plaintiff's  property  both  occurred  through  the 
negligence  of  the  defendant  and  without  the  fault  of  the  plaintiff. 

Indiana,  etc.,  R,  W.  Co.  v.  Overman,  5S8 

9.  Sam^, — Liability  of  Company, — Evidence, — Character  of  Stack  and  Fire- 
Box. — If  a  railroad  company  sets  fire  to  dry  grass  and  other  combusti- 
ble materials  which  it  has  negligently  suffered  to  accumulate  on  its 
right  of  way,  and,  without  the  fault  of  an  adjoining  land-owner,  per- 
mits such  fire  to  escape  to  the  latter's  land  and  destroy  his  property,, 
it  is  liable  whether  the  fire  was  negligently  started  or  otherwise,  and 
there  is  no  available  error  in  excluding  evidence  as  to  the  kind  of 
stack,  fire-box  and  ash-pan  in  use  on  its  locomotives.  lb. 

10.  Right  of  Way, — Conveyance. —  Easement. — Assignment. — Purchaser  Under 
Foreclosure  of  Mortgage, — Where  a  right  of  way  is  conveyed  to  a  rail- 
road company,  the  easement  may  be  assigned  or  conveyed,  and  if  there 
is  no  abandonment  of  the  use,  it  will  pass  to  the  purchaser  under  a 
foreclosure  of  a  mortgage  executed  by  the  company,  embrAcine  all  of 
its  rights  and  property.  Columbus,  etc,  B.  W.  Co.y.  Braden,  558 

RATIFICATION. 
See  Sheriff's  Sale,  7. 

REAL  ESTATE. 
See  Attachment,  1 ;  Conveyance  ;  Damages,  2  to  4 ;  Decedents*  Es- 
tates, 1  to  8;  Easement;  Estoppel;  Fraudulent  Conveyance; 
Injunction,  2,  5  to  9 ;  Judgment,  4 ;  Married  Woman,  3 ;  Mort- 
gage ;  Partition  ;  Pleading,  10 ;  Promissory  Note,  1 ;  Quieting 
Title;  Railroad,  5  to  10;  School  Lands;  Sheriff's  Sale;  Tax 
Sale. 
1.  Grant  by  Owner  cf  Right  to  Ccmstruct  Second  Story  to  Building. — Proprie- 
tary Interest, —  Use. — One  who  is  granted  the  right  to  construct  a  second 
story  upon  a  building  erected  by  the  owner  of  the  land,  "  to  have  and 
own  said  second  story  "  for  his  use  perpetually,  does  not  acquire  any 
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proprietary  interest  in  the  freehold  of  which  sach  second  story  be- 
comes ji  part.  Thorn  v.  WiUoii,  3S5 

2.  Strict  Foreclotmre. — Lien, — Right  of  Redemption, — A  proceeding  in  the 
nature  of  a  strict  foreclosure  may  be  maintained  by  one  who  holds 
the  legal  title  to  land  against  persons  who  have  a  mere  lien  upon  or 
right  of .  redemption  in  such  land.  Jefferson  v.  Coleman,  516 

3.  jSbme.— Such  remedy  is  not  appropriate  as  against  a  person  who  owns 
the  legal  title  to  the  land.  lb. 

4.  Same — Siieriff^s  Sate. —  Hunband  and  Wife. —Inchoate  Jnterest.— Mortgage, 
— Strict  Foreclosure. — J.  purchased  a  tract  of  land  at  sheriff's  sale, 
sold  as  the  property  of  B.  subject  to  a  mortgage. held  by  P.,  in  which 
B.'s  wife  had  not  joined.  Subsequently,  B.  and  his  wife  conveyed 
to  Mrs.  J.  the  undivided  one-third  of  such  real  estate,  which  had 
been  vested  in  Mrs.  B.  under  the  statute  of  March  11th,  1875.  In 
the  proceeding  to  foreclose  P. 'a  mortgage,  which  was  executed  prior 
to  the  enactment  of  that  statute,  Mrs.  J.  was  not  made  a  party.  C. 
purchased  the  land  at  the  sale  made  in  pursuance  of  the  decree  of 
loreelosure,  and,  in  a  partition  suit  brought  by  Mrs.  J.,  filed  a  cross 
bill,  setting  up  the  above  facts  and  asking  that  she  be  required  to  re- 
deem the  land,  or,  in  default,  tliat  his  title  be  quieted.  The  court 
decreed  that  Mrs.  J.  be  required  to  redeem  in  six  months  by  the 
payment  of  the  amount  of  the  mortgage  and  interest,  or,  in  default, 
be  barred  and  enjoined  from  asserting  title. 

Held,  that  this  was  error. 

Held,  also,  that  a  proceeding  in  the  nature  ot  a  strict  foreclosure  was  not 
an  appropriate  remedv  as  against  Mrs.  J.,  she  being  the  owner  of  the 
legal  title  to  one- third  of  the  land.  Ih, 

RECEIVER. 
See  Corporation,  3. 

1.  Motion  to  Discharge.  —  Fmeclosure  of  Mortgage,  —  Judgment. —  Supreme 
Court, — Bill  of  Exceptions. — AtUhentication. — Upon  appeal  from  a  ruling 
denying  a  motion  to  discharge  a  receiver,  the  motion  being  based  on 
the  ground  that  the  questions  between  the  parties  were  adjudicated 
in  a  suit  by  the  moving  party  to  foreclose  a  mortgage  upon  Ihe  prop- 
erty in  the  receiver's  possession,  the  Supreme  Court  can  not  accept, 
and!  act  upon  as  true,  what  is  stated  in  the  motion  in  relation  to  tlie 
foreclosure  suit  and  the  nature  and  scope  of  the  decree,  unless  the 
facts  are  stated  in  a  bill  of  exceptions,  authenticated  by  the  signa- 
ture of  the  judge.  Brown  v.  Muneie  NalH  Bank,  S£S 

2.  Purtnership. — Firm  Assets. — Right  of  Action, — A  receiver  of  a  partner- 
ship may,  under  the  order  of  the  court,  take  possession  of  all  firm 
assets  and  collect  all  debts  due  to  the  firm,  but  his  authority  is  con- 
fined to  what  are  properly  firm  assets;  and  where  an  action  might 
not  have  been  maintained  by  the  firm,  it  can  not  be  maintained  by 
the  receiver,  except  where  the  firm  has  been  guilty  of  fraud  against 
its  creditors.  Wallace  v.  Milligan,  408 

3.  Same, — Individual  Liability  of  Partner  to  Firm  OredijUns,—Not  a  Partner- 
ship Asset,— The  individual  liability  of  a  member  of  a  partnership  to- 
the  firm's  creditors  is  not  an  asset  of  the  firm,  and  in  the  absence  of  a 
statute  authorizing  the  receiver  of  the  partnership  to  enforce  such 
liability  in  behalf  of  the  creditors,  he  has  no  such  power,  and  the  right 
of  action  is  in  the  creditors  themselves.  lb, 

4.  Sime, —  Voluntary  Assignment  of  Partner. — Payment  of  Individual  Cred- 
itors.— Surplus. — Right  of  Receiver  to  Collect  of  Partnership  Creditors, — 
The  receiver  of  an  insolvent  partnership,  who  holds  his  appoint- 
ment under  the  superior  court  of  a  county,  has  no  power  by  virtue 
of  his  appointment,  nor  can  it  be  conferred  ayoa  him  by  an  order  of 
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such  court  made  upon  petition  of  a  part  of  the  firm  creditors,  or 
otherwise,  to  collect  for  such  creditors  from  the  assignee  of  a  member 
of  the  firm,  who  is  not  indebted  to  the  partnership,  and  who  made  an 
assignment  under  the  statute,  which  is  pending  in  the  circuit  court, 
the  surplus  that  may  remain  in  the  hands  of  the  assignee  after  pay- 
ment of  the  individual  creditors  of  the  assignor.  lb. 

REDEMPTION. 

See  Mortgage,  2,  3 ;  Real  Estate,  2  to  4 ;  Sheriff's  Sale,  4  to  7. 

REMEDIES. 

See  Real  Estate,  2  to  4. 

REPEAL  OF  STATUTE. 

See  Town,  2. 

REPLEVIN. 

1.  Judgment, — Qmdugiven&a.— Ownership  of  Property. — The  judgment  in  a 
replevin  action  is  conclusive  as  to  all  questions  that  were  litigated 
or  mieht  have  been  litigated  under  the  issues,  including  the  ques- 
tion of  ownership.  McFaddtn  v.  FrUzj  1 

2.  Same.'—Retmlarity  of  Proceeding.  —  Bond. —  Consideration. —  Estoppel. — 
IHneipal  and  Surety. — The  plaintiff  in  an  action  of  replevin,  and  his 
sureties,  are  estopped  to  deny  the  regularity  of  the  proceeding,  or  to 
say  that  there  was  no  consideration  for  the  bond  executed  by  them  to 
secure  possession  of  the  property.  i6. 

3.  Same.— Delivery. — The  delivery  of  the  property  to  the  plaintiff  in 
an  action  of  replevin  is  a  sufficient  consideration  for  the  bond  given 
to  secure  possession.  lb. 

4.  Same.^ Evidence. — Proof  of  Contents  of  Writ  by  Parol. — Where  the  con- 
tents of  a  writ  are  proved  by  parol  evidence,  without  objection,  that 
muethod  of  proof  is  sufficient.  lb. 

REPLEVIN  BAIL. 

See  Judgment,  3. 

RES  GESTAE. 

See  Criminal  Law,  16. 

REVIEW  OF  JUDGMENT. 

See  Judgment,  12. 

REWARD. 

1.  Apprehension  of  Criminal. —  When  A  mount  of  Reward  Becomes  Due. — PUad* 
ing. — Complaint, — Where  a  reward  is  offered  for  the  detection,  appre- 
hension and  conviction  of  a  criminal,  and  the  service  is  successfully 
rendered  by  a  party  who  detected  and  arrested  such  criminal,  and 
furnished  sush  information  as  resulted  in  his  trial  an(i  conviction,  the 
amount  of  the  offered  reward  becomes  due  upon  the  performance  of 
the  service,  in  the  absence  of  a  stipulation  to  the  contrary;  and  where, 
in  an  action  to  recover  the  reward,  the  complaint  sets  out  the  above 
facts,  it  is  sufficient  without  the  technical  averment  that  the  amount 
**  is  due  and  unpaid."  Bronnenberg  v.  Cobum,  109 

2.  Same. — Contract. —  Withdrawal  of  Offered  Reward.  ^Instruction. — In  an 
action  to  recover  the  amount  oi  an  offered  reward,  for  the  apprehen- 
sion and  conviction  of  a  criminal,  where  the  evidence  shows  a  con- 
tract between  the  parties,  which  had  been  acted  upon  by  the  plaintiff, 
who  had  detected,  arrested,  and  furnished  the  necessary  information 
for  the  conviction  of  the  offender,  it  is  not  error  to  refuse  an  instruc- 
tion to  the  jury  to  the  effect,  that  although  the  defendant  may  have 
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a^^reed  with  the  plaintiff  to  pay  him  a  certain  sum  for  such  arrest, 
etc.,  yet,  if  before  sucli  conviction  he  withdrew  the  ofier  of  the  reward, 
or  his  agreement  to  pay  the  same,  with  the  knowledge  and  consent  of 
plaintin,  the  latter  could  recover  nothing.  /6. 

3.  Same, — Defence, — CUy  Marshal, — In  such  case,  it  is  no  defence  that  at 
the  time  of  the  performance  of  the  service,  the  plaintiff  was  a  city 
marshal,  and  did  nothing  more  than  the  law  required  of  him  in  the 
discharge  of  his  official  duties.  lb. 

4,  Same. — For  an  instruction  held  to  correctly  state  the  law  in  such  case, 
see  opinion.  lb. 

RIGHT  OF  WAY. 

See  Injunction,  9 ;  Negligence,  4;  Raujioad,  5  to  10. 

SALE. 

Sec  City,  4,  5;  Injunction,  2;  Intoxicating  Liquor;  Judgment,  4,  5, 
7;  Promissoby  Note  ;  School  Lands;  Sheriff's  Sale ;  Tax  Sale. 

Agency. — Eviience. — The  evidence  in  this  case  tends  to  establish  the  follow- 
ing facts :  J.  F.  was  for  many  years  a  shoe  merchant,  and  had  pur- 
chased goods  from  L.  &  Co.  Tliere  were  signs,  bearing  his  name,  in 
front  of  the  building  iu  which  he  conducted  his  business.  In  June, 
1880,  while  his  business  was  being  carried  on  through  tlie  agency  of 
his  sons,  J.  F.,  Jr.,  and  M.  F.,  the  salesman  of  L.  &  Co.  called  at  his 
«tore  during  his  absence,  and  the  sons  gave  an  order  for  goods  to  be 
delivered  in  September.  The  order  was  noted  in  the  salesman's  book 
as  having  been  given  by  J.  F.,  and  the  sale  was  made  upon  his  credit. 
After  the  order  was  given  M.  F.  suggested  to  the  salesman  that  J. 
F.  might  retire  from  the  firm  before  the  goods  were  to  be  shipped,  and 
that  the  order  had  better  be  taken  in  the  name  of  J.  &  M.  F.,  stating 
at  the  same  time  that  he  would  give  notice  before  the  goods  were  for- 
warded as  to  how  the  firm  would  be.  The  order  was  so  changed,  but 
no  notice  was  given.  The  goods  were  shipped  to  J.  &  M.  F.  at  the 
time  stipulated,  and  charged  on  the  books  of  L.  <&  Co.  in  the  same 
way.  J.  F-,  Sr.,  had  in  the  meantime  retired  from  business,  and  J. 
F.,  Jr.,  succeeded  him,  the  latter  using  the  same  signs  and  letter-heads. 
No  such  firm  as  J.  &  M.  F.  was  ever  formed. 

Hddf  that  the  evidence  is  sufficient  to  sustain  a  judgment  against  J.  F.. 
Sr.,  for  the  value  of  the  goods.  Foellingerv,  Lehy  fSS8 

SCHOOLS. 

See  Office  and  Officer,  4  to  8;  School  Lands;  Township. 

SCHOOL  LANDS. 

1.  Saie  by  Public  Officers.— Lapse  of  Time, — Presumption  of  ValidUy. — Quiet- 
ing TUle, — (Jamplaint, — It  is  not  necessary,  in  a  complaint  to  quiet  title, 
to  allege  all  the  facts  essential  to  establish  the  regularity  of  a  sale 
made  by  public  officers  forty  years  previously ;  it  is  enough  to  aver 
generally  that  there  was  such  a  sale,  for  after  such  a  lapse  of  time  it 
will  be  presumed  that  the  officers  did  their  duty  and  that  the  sale  was 
valid.  mcPheeiers  v.  Wrighiy  519 

2.  Same. — Notice. — Petition  by  Voters. — Where  school  land  was  sold  in  1847, 
and  for  non-payment  of  interest  due  on  the  purchase-money  was  again 
sold  in  1883,  four  weeks'  notice  of  the  latter  sale  was  sufficient  under 
the  law  then  in  force,  and  no  petition  from  the  voters  of  the  township 
was  necessary,  such  petition  being  required  only  when  the  land  is  first 
ofTered  for  sale.  Jb. 

3.  Same.— Public  Auction,— PrivaU  Sale,— Vnder  section  4345,  R  S.  1881, 
sales  of  school  lands  must  be  made  at  the  door  of  the  court-house  of 

Vol.  110.— 41 
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the  proper  county,  at  public  auction.  Section  4351  authorizes  a  pri- 
vate sale  otily  where  the  land  has  been  ofiered  for  sale  at  public  auc> 
tion  and  remains  unsold.  /6. 

SEDUCTION. 
See  Fraudulent  Conveyance,  1, 2. 

SELF-DEFENCE. 

See  Criminal  Law,  15,  20  to  22,  30. 

SET-OFF. 

See  Decedents'  Estates,  6 ;  Promissory  Note,  2. 

SHERIFF. 

See  Principal  and  Surety,  6,  7. 

SHERIFFS  SALE. 

See  Mortgage,  2,  3 ;  Real  Estate,  4. 

1.  Mortgage—Foreclosure.— Execution.— Mistake, — Where,  in  a  foreclosuie 
proceeding,  there  is  a  decree  foreclosing  two  mortgages,  held  by  dif- 
lerent  parties  upon  the  same  real  estate,  wliich  is  erroneously  described 
in  the  junior  mortgage,  and  the  decree  thereon,  there  being  also  a  per- 
sonal judgment  embodied  in  the  decree  in  favor  of  the  junior  mort- 
gagee, and  where  such  real  estate  has  been  exhausted  to  satisfy  the 
senior  mortgage,  execution  may  issue  upon  the  personal  judgment  in 
favor  of  the  junior  mortgagee,  without  again  offering  for  sale  under  the 
decree,  either  the  exhausted  property,  intended  to  be  mortgaged,  or 
that  which  was  actually  described  bv  mistake,  the  mortgagor  never 
having  owned  or  been  in  possession  of  tlie  sume.    Nix  v.  U^UliamSj  2S4 

2.  Discretion  of  Sheriff. — In  making  sales  of  real  estate  on  execution  the 
sheriff  has  a  wide  discretion,  and  such  sales  will  not  be  set  aside  un- 
less it  clearly  appears  that  there  has  been  an  abuse  of  his  discretion^ 
to  the  substantial  injury  of  the  execution  defendant.  lb. 

3.  Same. — Where  a  sherifT,  under  an  execution,  offers  for  sale,  first,  the 
rents  and  profits  of  each  of  several  lots,  second,  the  fee  simple  of 
each  of  such  lots  separately,  then  the  rents  and  profits  of  all  the  lots, 
without  receiving  a  bid,  and  then  offers  for  sale  and  sells  the  fee  sim- 
ple of  all  of  such  lots,  the  sale  will  not  be  set  aside  for  irregularity.  Ih, 

4.  Inadequacy  of  Price. —  Unfairness.-  Swprise  or  Mistake, — Fraud. — Redemp- 
tion.— Although  a  sheriff's  sale  will  not  be  set  aside  for  mere  inade- 
quacy of  price,  yet,  if  the  inadequacy  be  so  gross  as  to  shock  the  con- 
science, or  if,  in  addition  to  gross  inadequacy,  the  purchaser  has  been 
guilty  of  any  unfairness,  or  if  the  owner  of  the  property  has  for  any 
reason  been  misled  or  surprised,  the  sale  will  be  regarded  as  fraudu- 
lent and  the  party  injured  will  be  permitted  to  redeem. 

Fletcher  v.  McGiU,  39S 
6.  Same. — Presumption  of  Fraud. — Purchaser  Must  Shoio  Good  Faith, — Where 
there  is  great  inadequacy  of  price,  only  slight  circumstances  of  unfair- 
ness in  the  person  benefited  by  the  sale  are  required  to  raise  the  pre- 
sumption oi  fraud,  and  it  is  then  incumbent  on  him  to  repel  such 
presumption  by  affirmatively  showing  that  he  acted  in  good  niith  and 
took  no  unfair  advantage.  lb. 

6.  Same. —  Want  of  Actual  Knowledge  of  Sale. — Suit  to  Avoid  After  Year  for 
Re/lempfion. — Where,  at  a  sheriff's  sale  had  without  the  actual  knowl- 
edge of  the  execution  defendant,  his  property,  consisting  of  separate 
parcels,  is  bid  in  at  a  grossly  inadequate  price  and  in  a  manner  indic- 
ative of  unfairness,  and  the  circumstances  are  such  that  the  purchaser 
must  have  known  of  the  owner's  want  of  actual  knowledge  of  the  sale, 
such  purchaser  can  take  no  advantage  by  permitting  the  year  for 
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redemption  io  expire  without  putting  the  owner  on  his  guard  ;  and  the 
latter,  upon  obtaining  notice  of  the  sale  after  the  time  for  redemption, 
may,  if  he  proceed  promptly,  sue  to  avoid  it.  lb, 

7.  Same. — Estoppel. — RatUieaUon. — Corporation, — Stock  Certificate. — Right  to 
Withhold  PaymenL — Where  property  is  sold  under  a  judgment  rendered 
on  a  promissory  note  given  for  the  purchase-price  of  corporation  stock, 
the  certificate  of  which  is  withheld  by  the  corporation  as  security  for 
the  payment  of  the  debt,  the  judgment  defendant,  by  demanding  and 
receiving  the  certificate  after  notice  of  the  sale,  does  not  thereby  affirm 
the  sale  and  estop  himself  to  (question  its  validity,  unless  it  appears 
that  the  certificate  had  been  rightfully  retained  by  the  corporation, 
and  that  his  right  to  demand  its  delivery  to  him  depended  upon  his 
first  having  paid  the  debt  lb. 

SHORT-HAND  REPORTER. 

See  Practice,  4. 

SPECIAL  FINDING. 

See  Interrooatobies  to  Jury;  Judgment,  13, 14;  Supreme  Court,  17. 

1.  Signing. — MaHng  I\irt  of  Record. — Practice, — Where  a  special  finding 
is  neither  signed  by  the  judge,  nor  made  part  of  the  record  by  a  bill 
of  exceptions  or  order  of  the  court,  no  question  based  thereon  is  pre- 
sented on  appeal.  Service  v.  Gambiely  349 

2.  Motion  for  Venire  de  Novo. — While  the  phrase,  "  motion  for  a  venire  de 
novo"  is  not  defensible  on  philological  grounds,  as  applied  to  the 
special  finding  of  a  court,  yet  its  employment  is  justified  by  its  con- 
venience and  general  use.  Johnson  v.  Hosford,  572 

3.  General  Verdict, — Motion  for  Judgment  Notwithstanding. — Where  the  facts 
specially  found  by  a  jury  are  inconsistent  with  each  other,  contra- 
dictory and  uncertain  in  their  meaning,  and  insufficient  to  support 
any  judgment  in  favor  of  the  party  moving  for  judgment  thereon,  the 
general  verdict  will  stand.  Rice  v.  Manford,  596 

SPECIAL  VERDICT. 

See  Instructions  to  Jury,  1,  7 ;  Interrogatories  to  Jury  ;  Practice, 

1 ;  Special  Finding  ;  Will,  4. 

STATUTE. 
See  Bond;   Change  op  Venue;  Contract,  3;  Conveyance,  2 ;  Crim- 
inal Law,  11,  13,  17,  19,  26;   Decedents*  Estates,  1,  7,  11,12 
Drainage,  4,  6,  7;  Gravel  Road,  1,  2;   Intoxicating  Liquor,  1 
Judgment,  2,  4, 14;  Married  Woman;  Office  and  Officer,  2,  8, 
Pleading,  4 ;  Principal  and  Surety,  6 ;  Real  Estate,  4 ;  School 
Lands,  3;  Tax  Sale,  5;  Town  ;  Witness,  3,  4. 

STATUTE  CONSTRUED. 
See  Contempt,  2,  3;   County  Commissioners,  2,3;   Drainage,  7;  Tax 

Sale,  5. 

STATUTE  OF  FRAUDS. 

See  Easement,  1,  2. 

STATUTE  OF  LIMITATIONS. 

See  Decedents'  Estates,  1  to  3. 

1.  Trmlg. — Equity, — It  is  only  direct  trusts,  sought  to  be  enforced  in  and 
exclusively  cognizable  by  courts  of  equity,  to  which  the  statute  of 
limitations  can  not  be  interposed  as  a  defence. 

Churchman  v.  City  of  IndianapoliSj  259 

2,  Same.^Public  Officer.— Receipt  of  Money  under  Claim  of  Right.— Action. — 
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The  mere  receipt  of  money,  under  a  claim  or  color  of  right,  by  a  pub- 
lic officer,  for  the  recovery  of  which  an  ordinary  action  will  lie«  does 
not  constitute  him  a  trustee  in  such  a  sense  as  to  preclude  the  defence 
of  the  statute  of  limitations.  lb. 

'  3.  Same. — Ooncetdmeni  of  Cauae  of  Action, — The  concealment  of  a  cause  of 
action,  to  take  it  out  of  the  operation  of  the  statute  of  limitations^ 
must  consist  of  some  affirmative  act  or  line  of  conduct.  A  mere  pas- 
sive silence  respecting  a  matter  which  is  equally  open  to  and  within 
the  reach  of  all  who  have  an  interest  in  it,  is  not  sufficient.  lb, 

4.  Laches. — Equitable  Estoppel. — It  is  only  where  the  laches  of  a  party  are 
of  such  a  character  as  to  work  an  equitable  estoppel,  that  his  right  of 
action  will  be  limited  to  a  less  period  than  thathxed  by  the  statute  of 
limitations.  Scherer  v.  Ingermany  4^S 

STOCK  AND  STOCKHOLDERS. 
See  Corporation  ;'  Sheriff's  Sale,  7. 

STREETS  AND  ALLEYS. 
See  City  ;  Contract,  3 ;  Injunction,  9 ;  Town. 
SUPERIOR  COURT  OF  ALLEN  COUNTY. 
See  Office  and  Officer,  1  to  3. 
SUPREME  COURT. 
See  Appeal;  Attachment,  3;  Bill  of  Exceptions,  4;  Costs,  2;  Crim- 
inal Law,  4, 14 ;  Decedents'  Estates,  9,  10 ;  Divorce  ;  Drainage^ 
3 ;  Instructions  to  Jury  ;  Practice,  3  to  5 ;  Receiver,  1 ;  Will,  1. 

1.  Sufficiency  of  Complaint. — Joint  Assignment  of  Error, — Where  a  complaint 
states  a  cause  of  action  against  one  of  two  appellants,  a  joint  assign- 
ment of  error  in  the  Supreme  Court,  challenging  the  sufficiency  of  the 
complaint,  is  not  available  to  the  other  appellant. 

Becknell  v.  Beckneil,  4^ 

2.  Same. — Judgment. — Objections  to.— Objections  to  the  form  or  substance 
of  a  judgment  can  not  be  made  for  the  first  time  in  the  Supreme 
Court.  lb. 

3.  Same. — Presumptions. — Affirmative  Shovdng  (f  Error, — Every  reasonable 
presumption  is  indulged  in  favor  of  the  finding  and  judgment  of  the 
trial  court,  and  unless  the  record  on  appeal  excludes  such  presump- 
tions, and  affirmatively  shows  the  existence  of  material  error,  the 
judgment  will  be  affirmed.  lb. 

4.  Assignment  of  Errors. — Joint  Assignment. — Effect  of, — Each  assignment  or 
specification  of  error,  in  a  joint  assignment  of  errors  by  several  appel- 
lants, must  be  founded  upon  a  ruling  against  all  such  appellants  and 
of  which  all  of  them  had  a  right  to  complain,  or  it  is  not  good  as  to 
any  of  them.  Orton  v.  Tilden,  131 

5.  Same. — Practice, —  When  Defectiue  Complaint  Cured  by  Judgment, — Where 
the  sufficiency  of  a  complaint  or  petition  is  challenged  for  the  first 
time  in  the  Supreme  Court,  the  defects  therein  will  be  held  to  be  cured 
by  verdict  and  judgment,  unless  it  appears  that  material  facts  essen- 
tial to  the  existence  of  a  cause  of  action  have  been  omitted  therefrom, 

'   and  such  defects  could  not  have  been  obviated  by  the  evidence  on  the 
trial.  lb. 

6.  TriaL — Equity  Cases. —  Verdict. — Judgment. — Practice. — Although  a  case 
is  one  of  exclusive  equitable  jurisdiction,  yet,  where  it  is  tried  by  a 
jury,  and  Judgment  is  rendered  in  accordance  with  the  verdict,  the 
Supreme  Court,  on  appeal,  has  no  power  to  disregard  the  verdict,  and, 
looking  to  the  evidence,  render  such  a  judgment  as  the  facts  may 
warrant.  Oarr  v.  Haskett,  15t 
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7.  Weight  o/Eoidenee. — Praetiee. — Where  there  is  evidence  tending  to  sus- 
tain the  verdict  in  all  essential  respects,  it  will  not  be  disturbed  on 
appeal,  notwithstanding  the  fact  that  the  weight  of  evidence  seems  to 
be  overwhelmingly  against  it.  Wabwih  R,  W.  Co.  v.  SavagCy  156 

8.  Law  of  the  Case.— Instruction  to  Jury, — When  the  Supreme  Court  decides 
a  case,  the  questions  passed  uiK}n  are  irreversibly^settled  between  the 
parties,  in  all  subsequent  stages  of  the  action,  and  an  instruction  fol- 
lowing the  doctrine  declared  on  theiii-st  appeal,  althoiigh  not  strictly 
accurate,  will  be  sustained  on  a  second  appeal. 

PUtaburgh,  etc,,  E.  W,  Co.  v.  Hixm,  SS5 

9.  ReveraoU  of  Judgment.— Affirmative  Showing  of  Eiror,— To  justify  the  Su- 
preme Court  in  reversing  a  judgment,  the  record  must  affirmatively 
show  that  there  was  error  in  the  proceedings  below,  and  that  the  error 

^      was,  or  probably  was,  prejudicial  to  the  party  complaining  on  appeal. 

dine  V.  Lindseyy  SS7 

10.  Same.'-Instrwction.^ Motion  for  New  Trial, — No  question  can  be  made  in 
the  Supreme  Court  upon  an  instruction,  the  giving  of  which  was  not 
assigned  as  a  cause  for  a  new  trial  in  the  trial  court  lb. 

li.  Sufficiency  of  Complaint. — Assignment  of  Error. — Where  the  sufficiency  of 
a  complaint  is  questioned  for  the  first  time  in  the  Supreme  Court, 
the  assignment  of  error  must  be  predicated  upon  it  as  an  entirety, 
and  if  one  paragraph  is  good,  the  assignment  fails. 

LouisviUe,  etc,  R.  W.  Co.  v.  Ader,  S76 

12.  Practice. — Appeal. — Reversal  of  Judgment. — The  Supreme  Court  will  re- 
verse a  judgment  which  is  not  supported  by  any  evidence. 

Moellering  v.  Kayser,  5SS 

13.  Sam/e, — For  evidence  held  insufficient  to  support  a  verdict  and  judg- 
ment, see  opinion.  lb. 

14.  Practice. — Judgment  by  Agreement, — Fraud  and  Mistake. — The  decision  of 
a  trial  court,  upon  a  question  as  to  whether  or  not  jud&;ment  should 
be  rendered  on  an  agreement  theretofore  made  of  record  between  the 
parties,  or  whether  such  agreement  was  tlie  result  of  mistake  or  fraud, 
will  not  be  disturbed  on  appeal  if  the  evidence  tends  to  support  such 
decision.  Miller  v.  Ureen,  569 

15.  Scime. — Bill  nf  Exceptions. — Evidence. — Presumption  in  Aid  of  Judgment, — 
Where  the  bill  of  exceptions  does  not  affirmatively  show  that  it  con- 
tains all  the  evidence  heard  by  the  court  on  the  trial,  it  will  be  pre- 
sumed on  appeal  that  the  rulings  below  were  fully  justified  by  the 
evidence  adduced.  lb. 

16.  Law  of  Case. — A  decision  by  the  Supreme  Court,  on  an  appeal,  is  the 
law  of  the  case,  and  governs  it  throughout  all  of  its  subsequent  stages. 

Johnson  v.  Ho^ord,  57£ 

17.  MandxUe  on  Reversal  of  Judgment. — Duty  of  Trial  Court. — Arrest  of  Judg- 
ment.— Special  Finding. — Where  a  cause  is  remanded  by  the  Supreme 
Court,  with  instructions  to  the  trial  court  to  re-state  its  conclusions  of 
law  and  to  render  a  particular  judgment,  the  latter  court  has  no  dis- 
cretion, but  must  render  the  judgment  in  accordance  with  the  mandate, 
and  motions  in  arrest,  and  for  the  correction  of  the  special  findings, 
should  be  overruled.  Center  Township  v.  Board,  etc.,  579 

18.  Same. — Rehearing. — Conclusiveness  of  Judgment, — The  judgment  of  the 
Supreme  Court  denying  a  rehearing,  and  finally  disposing  of  a  cause, 
is  conclusive  as  to  all  matters  which  were  or  might  have  been  litigated 
therein.  Jb, 

SURETY. 

See    Bond;    Judgment,   3;     Married  Woman,  3;    Pbincipal    and 
Surety  ;  Replevin,  2,  3. 
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SURVEY. 

See  Highway,  1,  2. 

SURVIVAL  OF  ACTION. 

See  Descents,  5. 

TAXES. 
See  Tax  Sale. 

1 .  CourUy  Board  cf  Equalisation. — Assessment  of  Omitted  Property. — Exami'^ar 
tion  of  Witnesses. — Power  to  Administer  Oaths. — Perjwry. — A  county  board 
of  equalization  has  power,  and  it  is  one  of  its  duties,  to  add  and  assess 
omitted  property,  and  to  investij^^ate  and  determine  whether  a  citizen 
is  the  owner  of  property,  subject  to  taxation,  which  he  has  omitted 
from  his  tax  lists.  To  that  end  it  may  examine  witnesses,  each  mem- 
ber having  power  to  administer  all  necessary  oaths  in  thed'i '  harge  of 
the  duties  oi  the  board,  and  a  prosecution  for  perjury  may  be  predi- 
cated upon  testimony  given  in  such  cases.  State  v.  Woody  8S 

2.  Criminal  Law. — False  Tax  List. — Perjury. — Indictment. — Besidenee  of  De- 
fendant.— Materiality  of  l^estimony. — An  indictment,  chargins;  perjury 
in  testimony  given  before  a  county  board  of  e(^ualization  by  a  tax- 
payer concerning  personal  property  owned  by  him  on  the  1st  day  of 
April,  must  show  either  that  the  defendant  was  a  resident  of  the 
county  on  that  day,  or  that,  having  become  a  resident  subsequently, 
he  had  not  been  assessed  on  the  property  in  question  in  the  taxing 
district  from  which  he  had  moved,  in  order  that  it  may  appear  that 
his  testimony  was  touching  a  material  matter.  /6. 

TAX  SALE. 

1.  Caveat  Emptor. — The  doctrine  of  caveat  emptor  applies  in  its  fullest  ex- 
tent to  tax  sales.  StcUCj  ex  ret.,  v.  Casteel,  174 

2.  Same. — Right  of  Purchaser  to  Recover  Money  Paid  from  County. — A  pur- 
chaser at  a  tax  sale  buys  at  his  own  risk,  and  if  the  sale  proves  in- 
efiectual,  he  can  not,  in  the  absence  of  an  express  statute,  recover 
from  the  county  the  money  paid  by  him.  lb. 

3.  Same. — Distinction  betioeen  Void  and  Ineffectual  Sales. — Under  the  tax 
law  of  this  State,  a  sale  is  void  when  it  will  not  enable  a  purchaser  to 
secure  a  lien,  but  simply  ineffectual  when  it  will  not  convey  title.  lb. 

4.  Same. —  When  Sale  is  Void. — A  sale  is  void  only  where  the  land  is  not 
liable  to  taxation,  where  the  taxes  were  paid  before  sale,  or  where  the 
description  is  insufficient.  lb. 

5.  Same. —  When  Purchaser  May  Recover  from  County. — Statute  Construed. — 
Where  the  sale  is  effectual  to  convey  a  lien,  the  purchaser  can  not  re- 
cover from  the  county  the  money  paid  by  him,  but  where  it  is  void, 
and  conveys  nothing,  he  can  recover.  Sections  6486,  6487  and  6488, 
R.  S.  1881,  construed  together.  lb. 

<).  Same. — Sale  of  Land  where  there  is  Personal  Property. — If  a  taxpayer  has 
personal  property,  a  sale  of  his  real  estate,  wnile  not  void,  is  ineffect- 
ual to  convey  title,  but  is  effectual  to  transfer  the  lien  of  the  State, 
and  the  remedy  of  the  purchaser  is  upon  his  lien,  and  not  against  the 
county.  lb. 

7.  Same. —  Description. -^  Where  the  description  ii  insufficient,  no  title 
passes  to  the  purchaser,  but  the  latter  acquires  an  enforceable  lien, 
to  which  he  must  look  for  a  recovery  of  the  money  paid  by  him,  if  he 
can  show  what  property  was  intendeid  to  be  taxed.  76. 

8.  Same. — DelinqtLent  List. — Certificate  of  Sale. — The  lien  of  the  State  is  not 
dependent  upon  and  is  not  impaired  by  an  insufiicient  description  in 
the  delinquent  list  or  in  a  certificate  of  sale  isSiued  to  a  purchaser.  lb. 
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9.  Same. — ^fand(Ue. — A  petition  by  a  purchaser  at  a  tax  sale  for  a  man- 
date to  compel  the  refunding  of  money  paid  is  bad  if  it  fails  to  show 
that  the  sale  was  ineflectual  to  transfer  the  State's  lien.  lb. 

10.  Oaveal  Emptor, —  The  doctrine  of  caveat  emptor  applies  in  its  fullest 
extent  to  <  ar  sales.  Worley  v.  Toum  of  Cicero^  208 

11.  Same, —  Towji.  —  Sale  of  Realty,  —  Reeovery  of  Purchase- Money. — Private 
Sale. — yoiice, — Description. — Complaint. — A  complaint  against  an  in- 
corporated town,  to  recover  back  purchase-money  paid  for  land  sold 
for  taxes  due  such  town,  alleged  that  the  sale  was  illegal  and  void, 

•"  for  tne  reasons,  first,  that  the  qertificate  of  purchase  showed  on  its  face 
that  the  property  was  sold  at  private  sale ;  second,  that,  wliile  the  cer- 
tificate stated  that  notice  was  given,  no  notice  was  in  fact  given ; 
third,  that  the  description  in  the  certificate  was  too  indefinite  to  sup- 
port a  claim  of  title. 

Hdd,  tb'>^  the  facts  pleaded  do  not  constitute  a  cause  of  action.  lb, 

TENANCY. 

See  Injunction,  8 ;  Married  Woman,  3. 

TENDER. 

See  Conversion,  3 ;  Promissory  Note,  2. 

THREATS. 

See  Criminal  Law,  30. 

TITLE. 

See  Partition;  Pleading,  10;  Quieting  Title;  Real  Estate;  Re- 
plevin, 1. 

TORT. 

See  Promissory  Note,  2. 

TOWN. 

See  City;  Contract,  3;  Injunction,  6,  7 ;  Office  and  Officer,  4  to  8; 

Tax  Sale,  11. 

1.  Street  Improvement. — Contract  for  with  Treasurer  Void  as  Against  Property- 
Owner. — A  contract  between  a  town  treasurer  and  the  town  for  the 
improvement  by  the  former  of  a  publi*  street  is,  under  section  2049, 
R.  S.  1881,  void  as  against  a  property-owner  assessed  on  account  of 
the  improvement.  Benton  v.  Hamilton,  294 

2.  Sam^. — Curative  Act. — Repeal  of  SlxUtUe. — Section  2049  being  a  general 
statute,  and  there  being  no  repeal  thereof,  either  expressly  or  by  clear 
implication,  contained  in  the  act  of  March  19th,  1885  (Acts  of  1885, 

S.  99),  legalizing  the  contracts  and  proceedings  of  the  town,  such  act 
id  not  validate  the  contract  with  the  treasurer.  /6. 

TOWNSHIP. 
See  Parties,  1. 
OreaHon  of  New  Township. — Division  of  Funds. — Where  a  new  township  is 
created  by  a  division  of  the  territory  of  an  existing  township,  the  former 
is  entitled  to  an  equitable  division  of  the  funds  belonging,  or  to  be  ap- 
portioned, to  the  township  as  originally  constituted ;  and  if  there  are 
no  debts  to  be  provided  for,  the  new  township  should  receive  its  pro- 
portionate share  of  the  civil  township  fund,  based  on  the  amount  of 
taxable  property  located  within  its  territory,  and  the  number  of  tax- 
payers therein,  upon  whom  a  poll  tax  has  been  assessed,  and  the 
special  school  revenue  and  tuition  fund  should  be  apportioned  upon 
the  basis  of  the  enumeration  of  school  children  residing  in  the  ter- 
ritory constituting  such  new  township.  Towle  v.  Brown,    65 

TowU  V.  Broumf  599 
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TRESPASS. 
See  Criminal  Law,  20 ;  DamaoeBi  4. 
TRIAL  BY  JURY. 
See  Will,  5. 
TRUST  AND  TRUSTEE. 
See  Conveyancb,  2;  Evidence,  9;  Judgment,  5;  Statute  op  Limita- 
tions, 1,  2. 

TURNPIKE. 

See  Gravel  Road. 

ULTRA  VIRES. 

See  Corporation,  2. 

USAGE. 

See  Evidence,  8. 

1.  Custom, — Distinctions. — It  is  not  essential  that  a  usage  should  be  shown 
to  be  so  ancient  "  that  the  memory  of  man  runneth  not  to  the  con- 
trary," or  that  it  should  contain  all  the  other  elements  of  a  common 
law  custom.  Momingstar  v.  Ounninghamj  SS8 

2.  Same. —  Usnge  in  Particular  Business. —  Contract. — Evidence.  —  Where  a 
usage  in  a  particular  business  is  known,  uniform,  reasonable,  and  not 
contrary  to  law  or  public  policy,  evidence  of  it  may  be  considered  in 
ascertaining  the  meaning  of  an  ambiguous  contract.  lb, 

3.  Same. — Knowledge  of  Usage. — Evidrtice  of  the  usage  of  a  particular  per- 
son is  admissible,  provided  it  be  known  to  the  parties,  or  has  been  so 
long' continued,  or  has  become  so  notorious  in  the  place  or  neighbor- 
hood, as  to  justify  the  presumption  that  it  must  have  been  known  to 
the  parties.  /&. 

4.  Sam^e. — Packing  Houses. — Storage. — Accounting  in  Kind  and  Quantity. — In 
the  absence  of  an  agreement  to  the  contrary,  it  may  be  shown  that 
packers  of  pork,  by  the  course  of  business  at  their  house,  did  not  keep 
the  product  of  each  customer's  hogs  separate,  but  accounted  in  kind, 
quantity  and  quality,  according  to  known,  reasonable  and  recognized 
rules.  ^  lb. 

6.  Same. — Ofmpensation  for  Slaughtering. — "  Product.** — Trade  Meaning. — 
A  usage  of  a  particular  packing  house,  and  one  generally  prevalent 
among  such  houses,  to  retain  certain  portions  of  hogs  packed  as  com- 
pensation for  slauglitering,  cleaning,  etc.,  may  be  shown ;  and  so,  also, 
it  may  be  shown  that  the  term  **  product,"  as  applied  to  the  pork- 
packing  business,  has  a  known  meaning  ])eculiar  to  the  trade,  and  does 
not  include  such  parts  of  slauglitered  hogs.  lb. 

6.  Same.— Bailment. — Conversion. — Where  the  only  practical  method  of 
conducting  a  business  is  to  render  to  each  bailor  the  amount  of  goods 
stored,  in  kind  and  quality,  it  is  not  a  conversion  of  the  goods  balled 
if  the  bailee  treats  them  according  to  the  known  and  usual  method  of 
conducting  such  business.  lb. 

VENDOR  AND  PURCHASER. 
See  Conveyance ;   Estoppel;  Fraudulent  Conveyance;  Judgment, 
5 ;    Married  Woman,  3 ;   Promissory  Note,  1 ;  Real  Estate,  1 ; 
Sheriff's  Sale. 

VENIRE  DE  NOVO. 

See  Interrogatories  to  Jury,  3 ;  Special  Finding,  2. 

VENUE. 

See  Attachment,  1 ;  Change  op  Venue. 
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VERDICT. 
See  Interrogatories  TO  Jury;  Jury;  New  TriaIi,  5, 6  ;  Special  Find- 
ing ;  Supreme  Court,  5  to  7. 

VOLUNTARY  ASSIGNMENT. 
See  Assignment  for  Benefit  of  Creditors  ;  RECBiyEB,  4. 

VOLUNTARY  PAYMENT. 
See  City,  2,  3. 

WAIVER. 
See  Drainage,  1 ;  Highway,  U 

WASTE. 
See  Injunction,  8. 

WAYS. 

See  Gravel  Road  ;  Highway. 

WIDOW. 

See  Decedents'  Estates,  11. 

WILL. 

See  Descents,  2,  4,  5. 

1.  Oomtmction, — Law  of  Case. — Amendmenl  of  Pleadings. — Where,  upon  ap- 
peal to  the  Supreme  Court,  a  construction  is  given  to  a  will,  it  is  the 
law  of  the  case  to  the  end  of  the  controversy,  and  the  questions  de- 
termined will  not  be  again  considered  on  a  second  appeal  because  of 
immaterial  amendments  to  the  complaint.  Brovm  v.  Critchell,  31 

2.  Proceeding  to  Set  Aside. — Insanity. — Instruction  Upon  Weight  of  Testimony, 
— In  a  proceeding  to  set  aside  a  will  on  the  ground  of  the  mental  in- 
capacity of  the  testator  to  execute  it,  an  instruction  to  the  jury,  that 
the  testimony  of  the  testator's  neighbors,  who  had  long  been  acquainted 
with  him,  and  who  had  frequent  opportunities  of  observing  his  mind, 
was  entitled  to  greater  weight  than  that  of  witnesses  of  equal  sagac- 
ity, whose  opportunities  were  more  limited,  is  incorrect. 

Cline  V.  Lindsey,  337 

3.  Same. — Evidence. — Opinions  of  Non-Expert  Witnesses.  —  The  rule  which 
allows  the  opinions  of  non-expert  witnesses  to  be  given  upon  the  ques- 
tion of  insanity,  is  one  of  necessity,  and  rests  upon  the  proposition 
that  there  may  be  something  in  the  looks,  deportment,  etc.,  of  the 
person,  not  describable  in  words,  which  may  contribute  to  the  con- 
clusion that  he  is  of  unsound  mind.  lb. 

4.  Same. — Instructions  as  to  Testamentary  Capacity. — Interrogatories  to  Jury. — 
For  a  series  of  Instructions  upon  the  subject  of  testamentary  capac- 
ity, and  for  interrogatories  to  the  jury  and  answers  thereto  showing 
an  utter  want  of  such  capacity,  see  opinion.  lb. 

6.  Action  to  ContesL — Trial  by  Jwy. — Actions  to  contest  the  validity  of 
wills  are  statutory,  and  a  trial  by  jury  may  be  demanded. 

Deig  v.  Moreheadj  4^1 
WITNESS. 
See  Criminal  Law,  15, 30 ;  Evidence,  1, 5 ;  Practice,  2 ;  Taxes  ;  Will,  3. 
L   Examination  of — Leading  Questions. — Discretion. — Reversal  of  Judgment 
— It  is  only  where  there  is  a  very  clear  and  prejudicial  abuse  of  dis- 
cretion In  permitting  leading  questions  to  be  asked,  that  a  judgment 
will  be  reversed  on  that  ground.  Hunsinger  v.  Hofer^  390 

2.  Same. — Gross-Examination, — Questions  on  cross-examination  must  be 
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limited  to  the  subject  covered  or  entered  upon  in  the  examination  in 
chief.  76. 

3.  Same. — Disqualification. — Party  to  Issue.— A  person  to  be  disqualified  as 
a  witness,  under  sections  498  and  499,  B.  S.  1881,  must  be  a  party  to  the 
issue  to  be  tried,  and  not  merely  a  party  to  the  record ;  ii  a  par  \y  to 
the  record  only,  he  must  be  interested  in  the  issue  in  favor  ot  the 
party  calling  him.  Scherer  v.  Ingerman,  4^8 

4.  Same. — Huabavd  and  Wife. — Where  a  husband  is  incompetent  as  a  wit^ 
ness  under  sections  498  and  499,  his  wife  is  also  incompetent,  and  vice 
versa.  76. 

WORDS  AND  PHRASES. 

.f?ee  Contract,  8 ;  Cbiminal  Law,  3 ;   Special  Finding,  2 ;  Usage,  5. 

WRITTEN  INSTRUMENT. 

See  Judgment,  2. 
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